126

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

127

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

128

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

129

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

130

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

131

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

132

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

133

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

134

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

135

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

136

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

137

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

138

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

139

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

140

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

141

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

142

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

143

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

144

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

145

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

146

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

147

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

148

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

149

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

150

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

151

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

152

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

153

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

154

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

APPENDICES

•

155

APPENDIX 13A – COMMISSIONER’S RULING ON STANDING AND FUNDING, May 24,2004

156

•

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

IPPERWASH PUBLIC INQUIRY
COMMISSIONER’S RULING
RE MOTION BY THE CHIEFS OF ONTARIO AND
THE ESTATE OF DUDLEY GEORGE AND GEORGE FAMILY GROUP

The Chiefs of Ontario have brought a motion, requesting that I, as Commissioner of the
Ipperwash Inquiry (the “Commission”), authorize and direct Commission Counsel to
publicly release two audio recordings (the “audio recordings”) provided to the
Commission by one of the parties and produced by the Commission to the parties as part
of the Commission’s disclosure. The motion also requests that immediate and ongoing
steps be taken to ensure that “any documentary evidence that is central to the mandate of
the Inquiry” be released to the public as soon as practicable after such evidence becomes
known to Commission Counsel. We have also been asked to take immediate and ongoing
steps to publicly release any and all documentary evidence at the same time that it is
provided to the Commissioner unless Commission Counsel or a party providing a
particular document intends to take the position that the document should never be made
public.
In a separate, parallel motion brought by the Estate of Dudley George and George Family
Group, we have been asked to immediately assign an Exhibit number to and enter into the
Inquiry public record, the same two audio recordings. Further, this motion seeks to have
me authorize and direct Commission Counsel to immediately make these recordings
available for public release and to release legal counsel for the parties to the Inquiry from
their confidentiality and use undertakings in respect of these audio recordings.
The major part of this motion was heard in public, but a part of it that referred to the
specific content of the audio recordings was heard in-camera.
Both of these motions have characterized the recordings as “documentary evidence that is
central to the mandate of the Inquiry.”
I have been appointed Commissioner to conduct this Inquiry by an Order in Council
(1662/2003), dated November 12, 2003. Pursuant to s. 3 of the Public Inquiries Act,
R.S.O. 1990, Chapter P. 41, (the “Act”), the conduct of this Inquiry is under the control
and direction of the commissioner conducting the inquiry.
I have determined, pursuant to my authority under s. 3 of the Act and the Order in
Council, that this Inquiry will be conducted under the Inquiry’s Rules of Procedure and
Practice (the “Rules”). All parties to the Inquiry have agreed to abide by the Rules which
are available on our website.
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Rule 12 of the Rules provides that:
In the ordinary course, Commission counsel will call and question
witnesses who testify at the Inquiry. Counsel for a party may
apply to the Commissioner to lead a particular witness’ evidence
in chief. If counsel is granted the right to do so, examination shall
be confined to the normal rules governing the examination of
one’s own witness.
Pursuant to Rule 17, I have granted Commission Counsel, subject to my general
authority over the conduct of the proceedings, the discretion to refuse to call or
present evidence. This discretion includes, by implication, the discretion to call or
present evidence in the order and manner deemed appropriate by Commission
Counsel, and to disclose that evidence to the public as it is put before the
Commission.
Pursuant to Rule 36, the general rule is that documents are to be treated as
confidential “unless and until they are made public.” That is the purpose of the
confidentiality undertaking that all parties are asked to sign prior to full disclosure
being made. The purpose of this Rule is to encourage comprehensive documentary
production in a timely manner to the Commission. As importantly, this procedure
allows the parties to participate fully in the proceedings and properly prepare for the
witnesses who will be called to give evidence at the hearing. While Rule 36 does
give the Commissioner the power to declare that a document should not be treated as
confidential, in my view that power should only be exercised sparingly and for the
reasons outlined below, should not be exercised to grant the relief sought in these
motions.
In Lyons v. Toronto (Computer Leasing Inquiry – Bellamy Commission), [2004] O.J.
No. 648 (Ont. Div. Ct.), at para.38, Swinton J., set out the following passage cited by
Commissioner Bellamy in her decision from the article by O’Connor A.C.J., “The
role of commission counsel in a public inquiry” (Advocates’ Society Journal, June
2003, p. 10):
“It is with the assistance of commission counsel that the
commissioner carries out his or her mandate, investigating the
subject matter of the inquiry and leading evidence at the hearings.
Throughout, commission counsel act on behalf of and under the
instructions of the commissioner.”
These motions have requested that I override the discretion I have conferred on
Commission Counsel with respect to the calling and public disclosure of certain
evidence at the Inquiry. In my view, it is neither necessary nor appropriate to do so
in the circumstances.
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As Cory J. noted in Canada (Attorney General) v. Canada (Commission of Inquiry on
the Blood System), [1997] 3 S.C.R. 457 (at para. 30) (S.C.C.), citing Phillips v. Nova
Scotia (Commission of Inquiry into the Westray Mine Tragedy), [1995] 2 S.C.R. 97
(at pp. 137-138) (S.C.C.), one of the primary functions of public inquiries is factfinding and investigation.
The investigative process of the Part I hearings of this Inquiry will involve, inter alia,
the identification of those documents that are “central to the mandate of the Inquiry”.
The role of Commission Counsel is to locate the documents, analyze them, put them
into context and then to introduce them into evidence through witnesses testifying at
the public inquiry. That is the process that has been followed in other inquiries and it
is the process being followed in this Inquiry. In my view, this Inquiry is proceeding
exactly as it is supposed to. A great deal of documentary evidence has been obtained,
it is being analyzed and evaluated on an ongoing basis and it will be presented
publicly at this Inquiry. The hearing component of the investigative process is in the
early stages, with only a few of the many witnesses who will eventually be called
having testified thus far.
The characterization, weight, and proof of any and all documentary evidence to be
put before the Commission will continue throughout the proceedings and will be
completed by my findings, once I have heard all of the evidence that will ultimately
be put before the Commission.
The Chief of Ontario’s motion requests that those documents “central to the mandate
of the Inquiry” be immediately disclosed to the public. To date, tens of thousands of
documents have been produced to the Commission by the various parties. That
production process has yet to be completed, with several of the parties having
indicated that they have further documents to produce.
Given the number of documents produced to the Commission, the incompleteness of
the documentary production process by the parties, the still relatively early stage of
the investigation, and the lack of an evidentiary or testamentary foundation for the
characterization or proof of such “central” documents, it is premature for either the
Commission or parties to the Inquiry to identify all of those documents that will
ultimately be considered “central to the mandate of the Inquiry”. Furthermore, the
characterization of particular documents as “central to the mandate of the Inquiry” is,
in essence, a finding as to the appropriate weight that should be placed on those
documents. These recordings may indeed be central to the mandate of the Inquiry,
but that is a finding that should only be made at the culmination of the Inquiry
process after all of the evidence has been heard, rather than at its inception.
Commission Counsel have a duty to present the evidence to the Commission and
public in a manner that is impartial, balanced, fair, thorough and orderly.
It would be premature and inconsistent with the duty of Commission Counsel to
present evidence in an impartial, balanced, fair, thorough, and orderly manner, to
characterize any document or documents as “central to the mandate of the Inquiry”,
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and to disclose it to the public before it has been introduced in its proper context
through the hearing process.
In my view, Commission Counsel need to retain the discretion afforded them under
the Rules to call evidence in such a manner, order and timing as to permit the
impartial, orderly, logical, fair, and probative presentation of all of the evidence that
will ultimately be put before the Commission.
Commission Counsel in accordance with their duty have determined an order to the
presentation of witnesses which in their view ensures the evidence is presented
logically, comprehensively, and understandably to both the parties and the public as
follows:
(a)
(b)
(c)
(d)
(e)

Expert historical witnesses (already called);
First Nations and other community witnesses (in progress);
Emergency medical personnel;
Police officers; and
Civil servants and politicians.

The need for an orderly and thoughtful plan is particularly important in an Inquiry
such as this one with voluminous productions and numerous and complex factual
issues.
This order is subject to change, due to the evolving nature of the investigation and
evidence before the Commission, the availability of certain witnesses, and any other
considerations that may affect Commission Counsel’s evaluation of the
appropriateness of this intended order. The submissions of the various counsel in this
motion while differing in many respects, all acknowledged the importance of hearing
evidence in context, and I am confident that Commission Counsel will continue to
publicly disclose documentary evidence when it becomes relevant to the testimony
afforded by each witness, or as it becomes otherwise necessary to comply with the
obligation of the Commission to ensure procedural fairness in these proceedings.
The parties to the conversation on the audio recording as well as the parties
mentioned in the discussions will be called as witnesses. These witnesses will be
called in a manner and at a time to be determined at the discretion of Commission
Counsel, and consistent with the duty of Commission Counsel to present evidence in
a balanced, orderly, and logical fashion.
Mr. Horton has proposed, among other things, that Commission Counsel create a
compendium of key documents for use by all of the parties and the Commissioner as
is done in certain civil cases. At first blush, this proposal may appear to have some
merit. However, in considering this proposal, it is important to remember what and
how a compendium is used, for example, in Commercial Court, where it was first
formally recognized, as provided in the Commercial Court Practice Direction.
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Paragraph 47 of the Commercial Court Practice Direction states as follows:
“In appropriate cases, to supplement any required formal
record, counsel are requested to consider preparing an
informal Compendium of key materials to be referred to in
argument (fair extracts of documents, transcripts, previous
orders, authorities, etc.) to assist in focusing the case for the
Court: (see Saskatchewan Egg Producers’ Marketing Board
v. Ontario, [1993] O.J. No. 434.) Relevant portions of the
Compendium should be highlighted or marked. Counsel are
urged to consult among themselves in the preparation of a
joint compendium, if possible. The compendium should
contain only essential material. The use of a loose-leaf
format is particularly helpful to the Court both for conducting
hearings and for writing decisions.”
The Rules of Civil Procedure also recognize compendiums in Rule 61.10 for use on
appeals. The compendium forms part of the Appeal Book and Compendium and is
separate from the Exhibit Book. It is clear from reviewing Rule 61.10(1) that the
compendium for use on appeals is to serve the same purpose as the Commercial Court
compendium, that is, to assist in the argument of the appeal by putting together
extracts from transcripts and the documents that are going to be referred to during the
argument of the appeal.
We are not close to the argument stage or submissions in this Inquiry, and the
preparation of this type of compendium would not, in my view, be of any assistance,
at this stage.
Mr. Horton and Mr. Klippenstein suggested that Commission Counsel create a
compendium which is more like a joint exhibit book of key documents prepared for
use at trial in many civil cases. However, in a civil case, counsel put together an
Exhibit Book, on consent. With 17 parties, plus Commission Counsel, the process of
attempting to create such an agreed upon joint Exhibit Book would in all likelihood
be so time consuming as to be unworkable. Each party would need to identify what
they suggest are the “key documents”. All of the parties would then have to agree on
the characterization of those documents as “key documents”, to be included in an
Exhibit Book. Such an exercise with two, three or even four parties would take a
long time and in the end, might not be successful. With seventeen parties, many with
different interests, this process could take weeks if not months. Ultimately, there
might be so little agreement that the time would have been wasted. And rather than
focusing on presenting the evidence and moving forward with the Inquiry,
Commission counsel would be focused on trying to achieve a consensus among the
parties as to the documents to go into the Exhibit Book. This exercise would
ultimately greatly delay the completion of this Inquiry as witnesses would be deferred
until this Exhibit Book was compiled. I do not believe, it is in the general public
interest to prolong this Inquiry by engaging in this proposed exercise.
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On the other hand, if the Compendium were simply composed of every document that
every party considered to be a key document, it might not look much different than
the productions themselves and be of very little value.
Mr. Horton submitted that just because certain procedures have been followed in
other inquiries is no reason to slavishly follow them in this Inquiry. I agree with that
submission and we are prepared to consider new or better ways of proceeding. Mr.
Horton acknowledged that the Osgoode Symposium and the forthcoming Indigenous
Knowledge Forum are examples of our willingness to be innovative.
However, to allow the Chiefs of Ontario’s motion could fundamentally alter the
nature of the public inquiry process. That may not have been the applicant’s
intention, but, as one counsel noted in his oral submissions opposing the motion – and
I’m paraphrasing – it could result in ‘wholesale dumping’ of documents into the
public realm without a real opportunity to evaluate their significance and before they
are tendered through witnesses at the Inquiry who are entitled to comment upon their
accuracy, their reliability or to give context to them. He further noted that this could
contribute to a process where it becomes more important to argue one’s case in the
media, rather than in the inquiry. That is not a process that I wish to contribute to.
From the outset of this Inquiry, I have asked Commission Counsel to consult with
parties regarding the process to be followed by this Inquiry. I am also encouraging
any party who has suggestions to make regarding the conduct of this Inquiry to meet
with Commission counsel to discuss them. That is the approach that has been
followed in this Inquiry to date and will continue throughout the Inquiry. I value and
appreciate the suggestions of any party to these proceedings.
When it is determined that the evidence on the audio recordings are sufficiently
relevant, Commission Counsel will enter the recordings as evidence and they will be
made public before this Inquiry at that time.
At the risk of being repetitive, it is important for me to repeat that the audio
recordings are not secret. They will be introduced in this Inquiry and thereby will be
made publicly available. However, in my judgment, their immediate release and the
other relief sought in these motions is neither required nor advisable. Accordingly the
motions are dismissed.

October 12, 2004
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IPPERWASH PUBLIC INQUIRY
COMMISSIONER’S RULING
RE MOTION BY THE ONTARIO PROVINCIAL POLICE AND
THE ONTARIO PROVINCIAL POLICE ASSOCIATION

Introduction
1.

The Ontario Provincial Police (the “OPP”) and the Ontario Provincial

Police Association (the “OPPA”) have brought a motion requesting that I set aside the
summons that I issued to Commissioner Gwen Boniface of the OPP on June 15, 2005
(the “Summons”).
2.

The Summons requires Commissioner Boniface to attend before the

Inquiry and to produce the following documents:

3.

(1)

The discipline files maintained by the OPP in
respect of the “discredible conduct” of Detective
Constable James Dyke and Detective Constable
Darryl Whitehead;

(2)

The discipline files maintained by the OPP in
respect of the mugs and t-shirt distributions; and

(3)

The orders, policies, guidelines and/or procedures
maintained by the OPP in respect of the usage of
“informal discipline” including those that would
have governed in respect of the informal discipline
used under paragraphs 1 and 2.

The OPP resists production of the records sought in items (1) and (2) in

the absence of a judicial order. The OPP’s position is that sections 69(9) and 80 of the
Police Services Act, R.S.O. 1990, c. P.15 prevent disclosure of internal complaint files to
a public inquiry; that a third party records analysis as undertaken in A.M. v. Ryan, [1997]
1 S.C.R. 157 before a judge of the Superior Court of Justice is necessary before the
records can be disclosed; and that the records are privileged on the basis of common law
privilege principles.
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The OPPA objects to the disclosure or production of the contents of the

discipline files on the basis of statutory prohibition under sections 69 and 80 of the Police
Services Act. The OPPA submits further that the materials sought are inadmissible
evidence at a public inquiry by virtue of sections 69(9) and 69(10) of the Police Services
Act, section 11 of the Public Inquiries Act, and common law rules governing third party
records and confidentiality. The OPPA submits that before the records can be produced
to the Commission for inspection, the test for production of third party records as set out
in R. v. O’Connor (1995), 103 C.C.C. (3d) 1 (S.C.C.) must be met.
5.

The Province of Ontario objects to the production of the materials on the

basis that they are not relevant to the mandate of the Inquiry, and in the alternative are
privileged. In the Province's view, an O'Connor or Ryan application is not necessary, and
the issue can be decided on the basis of privilege.
6.

Aboriginal Legal Services of Toronto (“ALST”) responds to the motion of

the OPP and the OPPA and requests that their motion to quash the Summons to
Commissioner Gwen Boniface dated June 15, 2005 be dismissed, and that the materials
subject to the Summons be produced to the parties with standing. ALST argues that
sections 69 and 80 of the Police Services Act are inapplicable to the records over which
privilege is asserted, and that the records do not satisfy the test for “case-by-case”
privilege under the common law.
7.

The Chiefs of Ontario opposes the motion of the OPP and OPPA on the

basis that the documents sought under the Summons are highly relevant and that there is
no statutory or common law bar to the Commission issuing the Summons.
8.

Written submissions were received by the Commission from the parties

that decided to make submissions, and oral argument was heard in public at the Inquiry
on July 19 and July 20, 2005.
Facts
9.

On May 31, 2005, Deputy Commissioner John Carson of the OPP testified

before this Inquiry about comments made by Officers Dyke and Whitehead on September
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5, 1995.

On September 5, 1995, Officers Dyke and Whitehead were engaged in

surveillance of the Ipperwash Provincial Park and the Army Camp, during the course of
which they made a videotape. The following exchange occurs in the videotape entered as
Exhibit P-452 at the Inquiry and transcribed at pages 239-241 of the May 31, 2005
hearing transcript:
63($.(5  :KDW WKH IXFN LV WKLV" 83 
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Deputy Commissioner Carson testified on May 31, 2005 that internal

disciplinary action was taken against both officers involved in this exchange (May 31,
2005 transcript, page 241, lines 15 and 16). He stated that he was not aware of the
particular disciplinary action, but knew that a formal hearing under the Police Services
Act was not held (May 31, 2005 transcript, page 242, lines 3 and 6).
11.

On June 1, 2005 after informing himself of additional information about

the discipline imposed on Officers Dyke and Whitehead, Deputy Commissioner Carson
testified that when the incident came to light, Officer Dyke had retired from the OPP and
was working for the OPP on a contract basis. At the conclusion of the investigation into
the incident, Officer Dyke no longer provided services to the OPP (June 1, 2005
transcript, page 16, lines 8-25). Officer Whitehead accepted informal discipline which
consisted of forfeiting three days pay and attending four days of First Nations awareness
training (June 1, 2005 transcript, page 18, lines 2-25).
12.

Also on June 1, 2005 Deputy Commissioner Carson testified that several

officers had been subject to informal discipline as a result of their involvement in the
production and distribution of mugs and t-shirts in relation to Ipperwash (June 1
transcript, page 26, lines 9-11). A CD-Rom with images of the mugs and t-shirts was
entered as Exhibit P-458 at the Inquiry. The mug depicts a “Team Ipperwash ‘95” logo
and an image of an arrow through an OPP shoulder flash. The t-shirt depicts an “E.R.T.,
T.R.U., ’95” logo with a horizontal white feather underneath it. In aboriginal tradition,
the arrow and feathers symbolize dead warriors (June 1 transcript, page 28, lines 19-22).
13.

On June 1, 2005, counsel for ALST requested production through

Commission counsel of: the discipline files maintained by the OPP in respect of the
“discredible conduct” of Officers Dyke and Whitehead consisting of the videotaped
verbal exchange; the discipline files maintained by the OPP in respect of the mug and tshirt distributions; and the orders, policies, guidelines and/or procedures maintained by
the OPP in respect of the usage of “informal discipline”.
14.

On June 7, 2005, Counsel for the OPP wrote to Commission counsel and

refused to produce the discipline files, stating: “The OPP as a matter of policy and in
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reliance upon existing statutory authority, cannot produce, upon request, internal
complaint files.”
15.

On June 15, 2005, I issued the Summons to Commissioner Gwen Boniface

of the OPP requiring Commissioner Boniface to attend before the Inquiry and to produce:

16.

(1)

The discipline files maintained by the OPP in respect
of the “discredible conduct” of Detective Constable
James Dyke and Detective Constable Darryl
Whitehead;

(2)

The discipline files maintained by the OPP in respect
of the mugs and t-shirt distributions; and

(3)

The orders, policies, guidelines and/or procedures
maintained by the OPP in respect of the usage of
“informal discipline” including those that would have
governed in respect of the informal discipline used
under paragraphs 1 and 2.

The OPP has provided to the Commission the orders and policies referred

to in item (3) but has refused to produce the files referred to in (1) and (2).
17.

The general course of conduct adhered to by this Commission to obtain

documents from the OPP has been as follows: Commission counsel have requested that
documents be produced and the OPP has then asked that a summons be issued. Once a
summons has been served, the OPP has produced the records sought to the Commission.
In this case, notwithstanding that a summons was issued, the OPP refused to produce the
documents.
Powers of the Commission
18.

I have been appointed Commissioner to conduct this Inquiry by an Order

in Council (1662/2003) dated November 12, 2003. Pursuant to section 3 of the Public
Inquiries Act, R.S.O. 1990, Chapter P. 41, the conduct of an inquiry is under the control
and direction of the commission conducting the inquiry.
19.

Section 2 of the Public Inquiries Act states a commission may be

appointed when the Lieutenant Governor in Council:
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considers it expedient to cause inquiry to be made concerning
any matter connected with or affecting the good government
of Ontario or the conduct of any part of the public business
thereof or of the administration of justice therein or that the
Lieutenant Governor in Council declares to be a matter of
public concern . . . the Lieutenant Governor in Council may,
by commission, appoint one or more persons to conduct the
inquiry.
20.

Under the Order in Council that established this Commission, the

Lieutenant Governor in Council has appointed me as Commissioner to:

21.

(a)

inquire into and report on events surrounding the death of Dudley
George; and

(b)

make recommendations directed to the avoidance of violence in
similar circumstances.

The Commission has a fact-finding mandate and broad powers to summon

relevant witnesses and documents to fulfill that mandate. Subsection 7(1) of the Public
Inquiries Act provides:
Power to summon witnesses, papers, etc.
7.(1) A commission may require any person by summons,
(a) to give evidence on oath or affirmation at an inquiry;
or
(b) to produce in evidence at an inquiry such documents
and things as the commission may specify,
relevant to the subject-matter of the inquiry and not
inadmissible in evidence at the inquiry under section 11.
22.

Section 11 of the Public Inquiries Act provides:
Privilege
11. Nothing is admissible in evidence at an inquiry that
would be inadmissible in a court by reason of any privilege
under the law of evidence.

APPENDIX13C – COMMISSIONER’S RULING REGARDING THE OPP DISCIPLINARY FILES,
August 15, 2005

168

•
23.

REPORT OF THE IPPERWASH INQUIRY — VOLUME 3

Pursuant to the Act, the legislature has signaled that a public inquiry may

admit evidence that is otherwise inadmissible in a court of law subject to one exception:
assuming it is relevant, the only evidence that is inadmissible in a public inquiry is
evidence protected by a privilege.
24.

The legislature’s intention to allow for the broad admission of evidence in

public inquiries is consistent with the purpose of public inquiries. As Cory J. stated in
Canada (Attorney General) v. Canada (Commission of Inquiry on the Blood System),
[1997] 3 S.C.R. 457 (at para. 30), citing Phillips v. Nova Scotia (Commission of Inquiry
into the Westray Mine Tragedy), [1995] 2 S.C.R. 97 (at pp. 137-138), one of the primary
functions of public inquiries is fact-finding and investigation. According to Cory J. in
Canada (Attorney General) v. Canada (Commission of Inquiry on the Blood System),
[1997] 3 S.C.R. 457 (at para. 34):
A commission of inquiry is neither a criminal trial nor a
civil action for the determination of liability. It cannot
establish either criminal culpability or civil responsibility
for damages. Rather, an inquiry is an investigation into an
issue, event, or series of events. The findings of a
commissioner relating to that investigation are simply
findings of fact and statements of opinion reached by the
commissioner at the end of the inquiry. They are
unconnected to normal legal criteria. They are based upon
and flow from a procedure which is not bound by the
evidentiary or procedural rules of a courtroom. There are
no legal consequences attached to the determinations of a
commissioner. They are not enforceable and do not bind
courts considering the same subject matter. The nature of
an inquiry and its limited consequences were correctly set
out in Beno v. Canada (Commissioner and Chairperson,
Commission of Inquiry into the Deployment of Canadian
Forces to Somalia), [1997] 2 F.C. 527, at para. 23:
“A public inquiry is not equivalent to a civil
or criminal trial. . . In a trial, the judge sits
as an adjudicator, and it is the responsibility
of the parties alone to present the evidence.
In an inquiry, the commissioners are
endowed with wide-ranging investigative
powers to fulfil their investigative mandate .
. . The rules of evidence and procedure are
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therefore considerably less strict for an
inquiry than for a court. Judges determine
rights as between parties; the Commission
can only “inquire” and “report” . . .Judges
may impose monetary or penal sanctions;
the only potential consequence of an adverse
finding . . . is that reputations could be
tarnished.”
Rules of Procedure and Practice of this Inquiry
25.

I have determined, pursuant to my authority under section 3 of the Public

Inquiries Act and the Order in Council, that this Inquiry will be conducted under the
Inquiry’s Rules of Procedure and Practice (the “Rules”). All parties to the Inquiry have
agreed to abide by the Rules. The Order in Council establishing this Inquiry provides in
paragraph 9:
All ministries, Cabinet Office, the Premier’s Office, and all
boards, agencies and commissions of the government of
Ontario shall, subject to any privilege or other legal
restrictions, assist the commission to the fullest extent so
that the commission may carry out its duties.

26.

Rule 13 of the Rules of the Inquiry specifically highlights that all relevant

evidence is admissible in a public inquiry unless it is privileged:
Subject to section 11 of the Public Inquiries Act, the
Commissioner is entitled to receive any relevant evidence
at the Inquiry, which might otherwise be inadmissible in a
court of law. The strict rules of evidence will not apply to
determine the admissibility of evidence.
27.

Under the Inquiry Rules, I have the power to order production of

documents over which privilege has been claimed to Commission counsel. Rule 32
provides:
The Commission expects all relevant documents to be
produced to the Commission by any party with standing
where the documents are in the possession, control or
power of the party. Where a party objects to the production
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of any documents on the grounds of privilege, the
document shall be produced in its original unedited form to
Commission counsel who will review and determine the
validity of the privilege claim. The party and/or that
party’s counsel may be present during the review process.
In the event the party claiming privilege disagrees with
Commission counsel’s determination, the Commissioner,
on application, may either inspect the impugned
document(s) and make a ruling or may direct the issue to be
resolved by the Regional Senior Justice in Toronto or His
designate.
28.

In Lyons v. Toronto Computer Leasing Inquiry (2004), 70 O.R (3d) 39

(Div. Ct.), Jeffrey Lyons sought an order quashing a ruling of the Honourable Denise
Bellamy, Commissioner of the Toronto Computer Leasing Inquiry, which provided for
Commission counsel to review documents over which Mr. Lyons was claiming solicitorclient privilege. In its decision, the Divisional Court confirmed that a commissioner has
the power to determine whether documents are privileged and, therefore, inadmissible in
Commission hearings (Lyons v. Toronto Computer Leasing Inquiry at para. 35). The
Court also upheld the procedure of Commission counsel screening documents for
privilege (at paras. 38-44).
There is no statutory privilege
29.

In my view, the sections of the Police Services Act, upon which the OPP

and the OPPA rely, do not create a statutory privilege over the documents.
30.

Section 80 of the Police Services Act provides:
Every person engaged in the administration of this Part
shall preserve secrecy with respect to all information
obtained in the course of his or her duties under this Part
and shall not communicate such information to any other
person except,
(a) as may be required in connection with the
administration of this Act and the regulations;
(b) to his or her counsel;
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(c) as may be required for law enforcement purposes; or
(d) with the consent of the person, if any, to whom the
information relates.
31.

Statutory secrecy and confidentiality provisions do not confer privilege.

In Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Co. (1995), 27
O.R. (3d) 291 (Gen. Div.), Justice Sharpe considered the issue of whether the Office of
the Superintendent of Financial Institutions was required to produce documents in light of
the following confidentiality provisions:

32.

(a)

section 22 of the Office of the Superintendent of Financial Services
Act, R.S.C. 1985, c. 18 which provides: “(1) All information (a)
regarding the business or affairs of a financial institution or
persons dealing therewith that is obtained by the Superintendent, or
by any person acting under the direction of the Superintendent, as a
result of the administration or enforcement of any Act of
Parliament . . . . is confidential and shall be treated accordingly”;
and

(b)

section 672 of the Insurance Companies Act, S.C. 1991, c, 47
which provides: “(1) Subject to section 673, all information
regarding the business or affairs of a company, society, foreign
company or provincial company or persons dealing therewith that
is obtained by the Superintendent, or by any person acting under
the direction of the Superintendent, as a result of the administration
or enforcement of any Act of Parliament is confidential and shall
be treated accordingly.”

Justice Sharpe in the Transamerica Life Insurance decision at paragraph

25 said the following with respect to statutory confidentiality:
. . . a statutory promise of confidentiality does not constitute an
absolute bar to the information sought here, in my view, a
statutory promise of confidentiality does not constitute an
absolute bar to compelling production of the documents and
information in the possession and control of OSFI. I see no
reason to give statutory confidentiality a higher degree of
protection that any other form of confidentiality. There is no
reason why Parliament should be taken to have adopted the
legal category of confidentiality without intending that
category to have its ordinary legal meaning and effect. It is
well established that confidential information may be
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subpoenaed and introduced in evidence if ordered by a court.
The general rule is that although information is confidential, it
must be produced unless the test laid down in Slavutych v.
Baker, [1976] 1 S.C.R. 254 is met. Parliament could have
provided that the information and documents at issue here
could not be compelled by summons, but in my view, to
accomplish this end, specific language to that effect would be
required.
33.

The OPP sought to distinguish this case on the basis that section 80 of the

Police Services Act is different from the provisions considered by Justice Sharpe because
it contains exceptions for when information may be communicated. In my view, the
enumeration of these exceptions does not change the nature of section 80 of the Police
Services Act: it is a confidentiality or secrecy provision, and not a privilege provision.
34.

The OPP also submitted that it relies on the following passage by Peter

Hogg in Liability of the Crown, quoted in the Transamerica Life Insurance decision:
“Many statutes contain provisions that expressly make information confidential . . . The
scope of these provisions is a matter of interpretation in each case. Those provisions that
specifically prohibit the introduction of evidence in court will obviously be effective to
withhold the protected material from litigation . . . ”. In my view, this statement points to
the necessity of looking to the specific language of a statute to interpret its provisions in a
given case.
35.

If the legislature intended to establish a privilege, it would have done so

explicitly. The Education Act, for example, creates a statutory privilege over pupil
records:
A record is privileged for the information and use of
supervisory officers and the principal and teachers of the
school for the improvement of instruction of the pupil, and
such record,
(a) subject to subsections (2.1), (3) and (5), is not available
to any other person; and
(b) except for the purposes of subsection (5), is not
admissible in evidence for any purpose in any trial,
inquest, inquiry, examination, hearing or other
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proceeding, except to prove the establishment,
maintenance, retention or transfer of the record,
without the written permission of the parent or guardian of
the pupil or, where the pupil is an adult, the written
permission of the pupil. R.S.O. 1990, c. E.2, s. 266 (2);
1991, c. 10, s. 7 (2). [emphasis added]
36.

Subsection 69(9) of the Police Services Act provides:
(9) No document prepared as a result of a complaint is
admissible in a civil proceeding, except at a hearing held
under this Part.

37.

Subsection 69(9) of the Police Services Act uses neither the word

“privileged”, nor does it delineate a broad category of proceedings as is the case in the
Education Act; instead, it refers only to documents being inadmissible in civil
proceedings.
38.

Pursuant to section 11 of the Public Inquiries Act and in accordance with

the broad investigative mandate of public inquiries, evidence that is inadmissible in civil
proceedings may be admissible in public inquiries: the only exclusion is for privilege. If
the legislature had intended to exclude evidence that is inadmissible in a civil proceeding
from admission in public inquiries, the legislature would have referred to this exclusion
expressly. When a provision specifically mentions one or more items but is silent with
respect to other items that are comparable, it is presumed that the silence is deliberate and
reflects an intention to exclude the items that are not mentioned (Sullivan, Sullivan and
Driedger on the Construction of Statutes, Fourth Edition (2002), Butterworths: at p. 187).
39.

In my view, section 11 of the Public Inquiries Act is a full answer to the

question of whether the Police Services Act prevents the admission of the discipline files
as evidence at the Inquiry; however, the OPP and the OPPA have raised the issue of
whether a public inquiry is a “civil proceeding” as referred to in section 69 of the Police
Services Act.
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40.

Canada (Solicitor General) v. Ontario (Royal Commission of Inquiry into

Confidentiality of Health Records), [1981] 2 S.C.R. 494, the case relied on by the OPP
and the OPPA for the proposition that a public inquiry is a civil proceeding does not
interpret “civil proceeding” to include a judicial inquiry. This decision stands for the
proposition that the police informer privilege applies to a public inquiry. It does not
define a public inquiry as a civil proceeding.
41.

The OPPA relies on Re Newfoundland and Labrador & Royal

Newfoundland Constabulary Association, (2004) 133 L.A.C. (4th) 289 (Arbitrator
Oakley) as authority for the proposition that a judicial inquiry is a civil proceeding. This
case is distinguishable as it relates to the interpretation of a collective agreement.
42.

In my view, a public inquiry is not a “civil proceeding” as referred to in

the Police Services Act. A public inquiry is an investigative and not an adjudicative
process. It is inquisitorial not adversarial. Under the mandate of this Inquiry, I can make
no determination of civil or criminal liability, nor can I impose damages or penalties.
The Order in Council establishing the Commission provides that:
The commission shall perform its duties without expressing
any conclusions or recommendation regarding the civil or
criminal liability of any person or organization. The
commission, in the conduct of its inquiry, shall ensure that
it does not interfere with any ongoing legal proceedings
relating to these matters.
43.

My conclusion that the phrase “civil proceedings” does not include public

inquiries is supported by legal dictionary definitions of the words “civil” and
“proceeding”:
(a)

The Canadian Law Dictionary (Fourth Edition (1999), Barron’s: at
p. 47) provides the following definition of the word “civil” but
does not contain a definition of “proceeding”:
CIVIL 1. The branch of law that pertains to suits
other than criminal practice and is concerned with
the rights and duties of persons in contract, tort,
etc.; 2. civil law as opposed to common law;
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The Dictionary of Canadian Law (Third Edition (2004), Thomson
Carswell: at p. 192 and 998-999) provides the following definition
of the words "civil" and "proceeding":
CIVIL. adj. 1. Of legal matters, private as opposed
to criminal. 2. Used to distinguish the criminal
courts and proceedings in them from military court
and proceedings. 3. Used to distinguish secular
from religious.
....
PROCEEDING. n. . . . . 8. Includes an action,
application or submission to any court or judge or
other body having authority by law or by consent to
make decisions as to the rights of persons.

44.

A public inquiry is of a very different nature from both civil trials and

administrative hearings. In civil actions and purely administrative hearings, there is some
lis between the participants, which the decision-maker must determine. An adversarial
process is engaged and the role of the judge or tribunal is to reach a decision with respect
to that lis based on the evidence and argument presented. In contrast, there is no lis in a
public inquiry. Public inquiries are investigative.
45.

The OPP has argued that because section 69(9) of the Police Services Act

defines “civil proceeding” to include hearings held under Part V of the Police Services
Act, which can result in findings of misconduct similar to those that may be made in
public inquiries, a “civil proceeding” must also include a public inquiry. In my view, a
hearing under the Police Services Act is quite different from a public inquiry because it is
adversarial and because it can result in penalties being imposed on the officers involved.
46.

Accordingly, the Police Services Act does not provide a statutory bar to

the Commission’s receipt of the summonsed discipline files, or to production of the
allegedly privileged documents to Commission counsel.
Third Party Records Analysis
47.

The third party records analysis proposed by the OPP and the OPPA has

no application. While some of the criminal cases in which records relating to officers’
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misconduct and discipline are sought by accused persons do refer to the privacy interest
of officers in relation to their employment records, in the cases that follow R. v.
O'Connor (1985), 103 C.C.C. (3d) 1 (S.C.C.), in the context of police discipline files, the
"third party" is the police and not the individual officer. Typically, an accused will seek
production of documents relating to the investigating officers. Such documents are in the
possession of the police and not in the possession of the Crown. The documents are
therefore not automatically producible to the accused under the Crown's disclosure
obligations.
48.

In this case, the documents are within the possession of a party to this

proceeding, which, as such, has an obligation to produce relevant documents. It is within
my mandate to make decisions regarding relevance and privilege.
Case-by-Case Privilege
49.

I have determined that there is no statutory privilege or bar in the Police

Services Act with respect to the documents sought. There may be a claim of common law
case-by-case privilege based on the Wigmore criteria as referred to in Slavutych v. Baker,
[1976] 1 S.C.R. 254 and A.M. v. Ryan, [1997] 1 S.C.R. 157 at para. 20; however, without
access to the documents, neither Commission counsel nor I can assess whether the
documents are privileged.
50.

My decision with respect to possible case-by-case privilege is reserved

pending review of the documents by Commission counsel and if necessary, by me.
Waiver
51.

ALST submitted that privilege, to the extent that it is found to exist at law

and on these facts, over the discipline files in relation to Officers Dyke and Whitehead
has been waived by virtue of Deputy Commissioner Carson’s disclosure to the
Commission and to the public of the details of the discipline imposed on the officers. In
my view, there has been no waiver by the OPP or its officers as a result of the disclosure
to the Commission or to the public of the details of the discipline with the consent of the
officers.
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Ruling
52.

In my view, the documents should be produced to Commission counsel.

Accordingly, my ruling is as follows:
(i)

Documents over which privilege are claimed should
be produced to Commission counsel in accordance
with Rule 32, which delineates the procedure upheld
in Lyons v. Toronto Computer Leasing Inquiry,
(2004) 70 O.R (3d) 39 (Div. Ct.);

(ii)

There is no statutory privilege or bar preventing the
production of the documents required by my
summons to Commissioner Boniface dated June 15,
2005; and

(iii) A third party records analysis by a Judge of the
Superior Court of Justice has no application because
the documents are held by a party to this Inquiry.
53.

The OPP is required to produce the discipline files in respect of the

“discredible conduct” of Detective Constable James Dyke and Detective Constable
Darryl Whitehead on September 5, 1995, and the discipline files maintained by the OPP
in respect of the mugs and t-shirt distributions. The documents should be produced to
Commission counsel who will review the documents. I will then make my decision
regarding the claim of common law, case-by-case privilege.
54.

Therefore, the motions to set aside the Summons are dismissed. I direct

that:
(i)

The OPP shall deliver the following documents to
Commission counsel by no later than 5:00 p.m.
August 22, 2005:
(1) The discipline files maintained by the OPP in
respect of the “discredible conduct” of Detective
Constable James Dyke and Detective Constable
Darryl Whitehead; and
(2) The discipline files maintained by the OPP in
respect of the mugs and t-shirt distributions.
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(ii)

Commission counsel shall review the documents for
relevance and possible privilege;

(iii) The review will be conducted confidentially on
Inquiry premises;
(iv) Counsel for the OPP and the OPPA may attend and
participate in the review; and
(v)

55.

Relevant and non-privileged material will be
distributed to parties with standing in the usual
manner employed by this Inquiry.

The OPPA has requested that if after hearing submissions I want to

enforce the Summons by requiring the OPP to produce the documents to Commission
counsel, I should first state a case in writing to the Divisional Court in accordance with
subsection 6(1) of the Public Inquiries Act. If, after consideration of this ruling, the
OPPA still wishes me to state a case, the OPPA should provide confirmation of this
request including the particulars of the case to be stated no later than 5:00 p.m. on August
19, 2005.

Released: August 15, 2005

The Honourable Sidney B. Linden
Commissioner
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IPPERWASH PUBLIC INQUIRY
COMMISSIONER’S RULING
RE MOTION BY ABORIGINAL LEGAL SERVICES OF TORONTO AND
THE AAZHOODENA AND GEORGE FAMILY GROUP HEARD MAY 23, 2006

INTRODUCTION
1. This a motion brought by Aboriginal Legal Services of Toronto and the Aazhoodena and
George Family Group for the relief set out below. This motion is supported by The
Estate of Dudley George and members of the George Family, the Residents of
Aazhoodena, the Kettle Point & Stony Point First Nation and the Chiefs of Ontario. The
motion is opposed by the Ontario Provincial Police Association and the Ontario
Provincial Police. The Province of Ontario and the other parties, took no position on this
motion.
2. The motion seeks the following:
1) An order by the Honourable Commissioner Linden directed at the Ontario
Provincial Police (the "OPP") and the Ontario Provincial Police Association (the
"OPPA") as follows:
i) That the OPP by operation of formal order require all officers to
preserve and surrender any and all memorabilia, mementoes or souvenirs
relating to the events at Ipperwash Provincial Park from August 1 to
November 1, 1995, including but not limited to any forms of clothing
(including t-shirts), mugs or any other items that relate to or commemorate
Ontario Provincial Police operations at Ipperwash Provincial Park during
the designated time period;
ii) That the OPPA formally notify its members of its obligations pursuant
to this Honourable Commission’s Rules of Procedure and Practice with
specific reference to the obligations of the members to preserve and
surrender any and all memorabilia, mementoes or souvenirs relating to the
events at Ipperwash Provincial Park from August 1 to November 1, 1995,
including but not limited to any forms of clothing (including t-shirts),
mugs or any other items that relate to or commemorate Ontario Provincial
Police operations at Ipperwash Provincial Park during the designated time
period;

-
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1a) The issuance of a summons pursuant to s. 7 of the Public Inquiries Act
directed at the Ontario Provincial Police and/or Commissioner Gwen Boniface
requiring the collection and production to the Inquiry of any and all memorabilia,
mementoes or souvenirs in the possession of Ontario Provincial Police officers
relating to the events at Ipperwash Provincial Park from August 1 to November 1,
1995, including but not limited to any forms of clothing (including t-shirts), mugs
or any other items that relate to or commemorate Ontario Provincial Police
operations at Ipperwash Provincial Park during the designated time period;
2) An order by the Honourable Commissioner providing for the release of the
unedited versions of exhibits P1051, P1052 and P1053 (the “discipline records”);
and
3) In the alternative, an order by the Honourable Commissioner providing for the
disclosure of all edited information in exhibits P1051 and P1052 (the discipline
records) that pertains to the identity and role of any individuals and/or officials
who participated formally or informally in the investigative and discipline
process.

BACKGROUND
3. In my ruling dated August 15, 2005, I found that there was no statutory privilege attached
to the discipline documents. I ordered production to Commission counsel of discipline
files maintained by the OPP in respect of the mugs and t-shirts distributions and the
discipline files maintained by the OPP in respect of the "discreditable conduct" of
Detective Constable James Dyke and Detective Constable Darryl Whitehead for a caseby-case privilege review. In addition, the discipline files in respect of a beer can and
feathers, a bulls-eye and arrow and certain cartoons and comments on a Pinery Park
blackboard were covered by my order as well as the discipline file in respect to Constable
Chris Cossitt relating to the comments made by Fraser, J., in his reasons for judgment in
The Queen v. Kenneth Deane.

Pursuant to my order, the files were provided to

Commission counsel. The OPPA requested that I state a case to the Divisional Court
with respect to my ruling on the issue of statutory privilege and the production of the
documents. The request by the OPPA was supported by the OPP and the Province of
Ontario.

-
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4. Discussions took place between my counsel and counsel for the OPPA, OPP and the
Province of Ontario. The parties and my counsel agreed, subject to my approval, on the
following which was noted on the record on February 6, 2006 at pages 13 to 16:
We are able to avoid this outcome by settlement which we negotiated on your
authority with the Ontario Provincial Police, the Ontario
Provincial Police Association and the Province.
Let me describe the settlement in simple terms. The OPP, OPPA, and Province
have consented to releasing the discipline files to the Commission for distribution
to the Parties on the following conditions.
First, the names and information which could reasonably identify the police
officers who had no involvement with the events from September 4th to 6th,
1995, have been redacted and second the names and information which could
reasonably identify the MNR or the Ministry of Natural Resources personnel who
were interviewed by the OPP investigators have been redacted.
Let me be clear, however, as to what is remaining in the records. First, the names
of all police officers who had some involvement in the events from September 4
to 6, 1995, remain in the record and are disclosed by virtue of their consent.
This includes references made to and/or statements given by the Incident
Commander then Inspector John Carson, then Acting Detective Staff Sergeant
Mark Wright, Staff Sergeant Klaus Bouwman, Sergeant Kent Skinner, then
Superintendent Anthony Parkin.
As well, other officers have consented to their names being publicly disclosed
including Commissioner Gwen Boniface, former Deputy Commissioner Nagel,
former Commissioner Tom O'Grady, and the lead investigator on the Omnibus
complaint, Dennis Atkin (sic).
It also includes the three (3) subject police officers who were involved in the
events from September 4 to 6, 1995, being Detective Chris Cossitt and Detective
Constables Whitehead and Dyke.
Second, of the police officers whose names have been redacted, none of these
officers had any involvement in the events of September 4 to 6, 1995, but
rather came after September 6th, 1995. Further, none of these police officers
were local; that is none were assigned to the Forest detachment at the relevant
time period.
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Two (2) other conditions were attached to the proposal by the OPP, OPPA, and
the Province. First, they have consented to the release and public disclosure of
this information without prejudice to their positions as originally argued before
you regarding the applicability of the Police Services Act and the existence of
privilege.
Second, while they do not consent to these documents being made exhibits in this
proceeding they will not challenge the admissibility of the files and the
circumstances of the resolution of this matter so that the Inquiry may continue to
complete Part 1 without the interruption and delay which would be caused by
court proceedings.
Your Counsel carefully considered these conditions in their review of the
discipline files and have concluded that they are fair and reasonable and will not
prejudice the Commission's investigation.
The material condition for our purposes was the redaction of names and
identifying information relating to certain police officers and the MNR personnel.
We believe that this information is not relevant to the work of the Inquiry since
these police officers had no involvement with the events from September 4th to
6th, 1995.
Similarly, the names of the MNR witnesses interviewed in the course of the police
investigation are not relevant nor are they material to assist in the Inquiry in its
work, that is, an inquiry into and reporting on the events surrounding the death of
Dudley George.
What is important is what is left intact and remaining in the records, namely, the
substance of what these officers and MNR personnel saw, heard, and understood
in relation to these matters as well as their candid views as to the propriety of
these episodes. As well, the complete investigation, analysis, and outcome of
each of the discipline investigations are fully revealed.
In addition the names of those officers who did have some involvement with the
events of September 4 to 6, 1995, are transparent and revealed fully in the
records.
Hence, the public will now know the extent to which the allegations were found
to be true, whether or not they were found to constitute discreditable conduct and
what, if any, discipline was administered as well as the OPP institutional response
to these events. From a systemic perspective the public will know what others
who witnessed or were a party to the various
episodes thought about the
propriety or lack thereof of those episodes.
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5. On February 6, 2006, I accepted the settlement proposed by my counsel and the
discipline files redacted as noted above were marked as Exhibits P-1051, P-1052 and P1053. I stated as follows at p. 23 of the transcript:
That's fine. I want to commend counsel -- or Commission counsel and all counsel
who worked very hard to achieve this objective. I understand that Mr. Falconer and
others may have some comment down the road.
But at this point, we're able to produce an incredible number of documents relating to
discipline files which will allow a fulsome cross-examination on issues that I believe
are relevant to this Inquiry without the necessity of having a stated case.
So, I wish to commend counsel. Now we'll leave the -- I think we should mark them
as exhibits subject to whatever Mr. Falconer and you discuss and if you have some
alterations or additions, we'll deal with that later on.
RECENT DEVELOPMENTS GIVING RISE TO THE MOTION
6. The Inquiry has heard evidence of the existence of mugs and t-shirts, photographs of
which were marked as Exhibit P-438. On May 11, 2006, my counsel disclosed to the
parties the existence of another t-shirt which had not been previously identified. A
photograph of the logo on the t-shirt was subsequently marked as Exhibit P-1494 and the
t-shirt itself was marked as Exhibit P-1497. On May 11, 2006, counsel for the OPP
advised me as follows at pages 15 and 16 of the transcript:
First of all, I wish to indicate, sir, that this matter first came to our attention on
Tuesday of this week. Neither Mr. Sandler nor myself nor Commissioner Boniface
was aware of it beforehand.
An important lesson learned at this Inquiry is that when an apology is appropriate, it
must be made immediately.
Accordingly, Commissioner Boniface has advised me to apologise at this time to the
First Nations community and to the George family for what has come to light.
Furthermore, she has directed that an investigation into this matter be commenced
immediately by the Professional Standards Branch of the OPP. I have been further
advised that steps are being taken to commence that investigation this morning.
In addition, I have been asked to convey that the OPP is shocked and appalled by the
existence of these items and that it is unfortunate that they were not captured in the
original investigation.
-
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As you know, Mr. Commissioner, Commissioner Boniface is scheduled to testify
before this Inquiry in the upcoming weeks and I anticipate, sir, that she will make a
more formal apology at that time.
7. On May 16, 2006, counsel for the OPPA advised Commission counsel that the individual
who originated the second version of a t-shirt, marked as Exhibit P-1097, had identified
himself. Commission counsel immediately advised the parties of this information on
May 17, 2006, and subsequently disclosed to the parties the name of the individual,
Constable William Klym. The parties were informed that Constable Klym would be
called as a witness at the Inquiry during the week of June 5th, 2006, on the issue of the tshirt.
8. On May 25, 2006, during the evidence of Sergeant James Irvine, Commission counsel
asked the witness about a pin, which had on it the TRU team crest and the badge number
of Kenneth Deane. A photograph of the pin was marked as Exhibit P-1606. Sergeant
Irvine testified that the pin had been created to support Kenneth Deane on his appeal. On
May 27, 2006, Sergeant Irvine testified that a t-shirt had been prepared with the words "I
Support Kenneth Deane" or similar words on it.

Counsel for the moving parties

requested that I take into account on the motion the existence of this pin and t-shirt.
9. On May 26, 2006, Commission counsel was provided with certain documents from the
OPP relating to the pin, which will be introduced into evidence. As well, they were
advised by counsel for the OPPA that there existed in the Inquiry database (Inquiry
Document No. 1005375, Page 175), a copy of the pin under the heading: The Ken Deane
Defence Fund Pin.

None of the parties had previously identified this document

notwithstanding its productions to all parties as part of the Inquiry's disclosure of
documents in 2004.

-
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DECISION
10. I agree with the comments made by Commission counsel on May 11, 2006:
However, the road to healing and reconciliation will not be built if obstacles to that
goal of healing and reconciliation are not excavated and the conduct of individuals
not examined in the light of day.
It is in the nature of a public inquiry and the investigation that it involves to bring to
light matters that have been previously confidential. It is one (1) of the goals of a
public inquiry that the examination of the actions of individuals will lead to better
understanding and learning so the conduct will not reoccur.
11. As mentioned above, I have heard evidence of the existence of memorabilia arising from
the events at Ipperwash Provincial Park. The evidence has disclosed the following forms
of memorabilia: t-shirt with a horizontal feather, a mug with an OPP crest on it, one with
an arrow through the crest and the other without, a beer can with a feather and OPP tape,
a bulls-eye and arrow, certain cartoons and a second version of a t-shirt, with the TRU
crest, an anvil with the letters ERT and a broken arrow between the TRU crest and the
anvil. (Exhibits P-438, P-1494 and P-1497)
12. In my view, the creation of memorabilia, whether racist or not, arising from an incident
where someone has died is inappropriate.

Where the memorabilia is insulting and

offensive to the community involved, it is even more troubling. As noted above, the
person who created the logo and t-shirt depicted in Exhibits P-1494 and P-1497 has
identified himself and will be called as a witness at the Inquiry to explain what he did and
why he did it.

-
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13. The overriding question for me is what evidence do I need to carry out my mandate. I
have the evidence of witnesses on the issue of memorabilia as well as the discipline files
(Exhibits P-1051, P-1052 and P-1053), which reveal the identity of officers who had any
involvement with the Ipperwash policing operation between September 4th and 6th, 1995,
as well as the complete investigation, analysis and outcome of each of the discipline
investigations. In my view, with the evidence that I have and the evidence that I will hear
from Constable Klym, Commissioner Boniface and former Commissioner O'Grady and
perhaps others, I will have sufficient evidence to deal with any issues that arise from the
existence of the memorabilia.
14. In my report, I intend to deal with the allegations of racist souvenirs and what was done
by the OPP in response to these souveniers as well as to other memorabilia.

But in my

view trying to collect all items of memorabilia is not necessary to enable me to undertake
an examination of the role, if any, that racism had, within the OPP, on the events
surrounding the death of Dudley George or to inform my recommendations directed to
the avoidance of violence in similar circumstances.
15. I have said on other occasions, this is not an inquiry into systemic racism in the OPP nor
the justice system. As well this is not an inquiry into the adequacy of the OPP complaint
and discipline processes nor the investigation carried out by the OPP as outlined in
Exhibits P-1051, P-1052, and P-1053. The names that have been redacted from the
material are not necessary for me to execute my mandate.
16. Having said that, I agree with much of what was said by counsel for the moving parties,
in their oral submissions. I would hope that the Commissioner of the OPP, having
expressed her view that she was "shocked and appalled" by the existence of the second tshirt, will take measures to ensure there is a complete and thorough investigation with
respect to the t-shirt. Further, I would hope that the Commissioner of the OPP will do
whatever she can to ensure that there are no other offensive t-shirts or other memorabilia
in existence commemorating the events of September 6th, and if there are, she will use her
best efforts to ensure they are destroyed and not displayed in any way.

-
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17. While the Kenneth Deane Defence Fund Pin (Exhibit P-1606) and the “I support Ken
Deane” t-shirt may have been in bad taste given the death that gave rise to the charge of
criminal negligence, in my view, these items do not fall into the same category as the
memorabilia that was directly related to the events at Ipperwash on September 6th, 1995.
These items are not something that "commemorates" the events of September 6th, 1995 at
Ipperwash Provincial Park and, in any event, the response of the OPP to these items will
be dealt with in the evidence that will be called at the Inquiry.
18. For these reasons, the motion is dismissed.

Released: June 5, 2006

The Honourable Sidney B. Linden
Commissioner
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