
CHAPTER 12

POLICE/GOVERNMENT RELATIONS

This chapter examines the legal, policy, and institutional arrangements with
respect to government involvement in policing policy and operations. I focus in
particular on the institutional understandings, structures, and processes that
should apply both in advance of and during critical events, including the policing
of Aboriginal protests and occupations.

Police/government relations have had a high profile in the public debate
about Ipperwash. A large portion of the Part 1 evidentiary hearings were devot-
ed to considering allegations of political interference in the events that led to the
death of Dudley George. Volume 1 of this report therefore addresses the rela-
tionship between the OPP and the then-provincial government in some detail.
Indeed, the hearings and evidentiary record provide an unprecedented case study
of police/government relations in practice.

Police/government relations have also had a high profile in the policy phase
of the Inquiry. Our first Part 2 event was a full-day symposium on this issue,
organized in partnership with Osgoode Hall Law School. This symposium brought
together academics, police and government officials, Aboriginal leaders, and vir-
tually every party with standing in the Inquiry, to learn about and discuss this
important topic. The University of Toronto Press is to publish a compilation of the
symposium research papers in early 2007.1 These papers are also available on
our website.

Unlike many other topics considered in this report, there has been compara-
tively little advancement or reform in the legal and policy rules governing this fun-
damental constitutional relationship in the last twelve years. This is surprising
given the significant and constructive progress on many other Ipperwash-related
issues during this period, particularly in the areas of policing Aboriginal occupa-
tions and protests and police/Aboriginal relations.

The lack of progress or reform in police/government relations is unfortunate,
because it means that the confusion and deficiencies so apparent in police/gov-
ernment relations at Ipperwash largely continue to this day.

It is no doubt true that government and police policy-makers have learned
many lessons from Ipperwash. I suspect, for example, that police and govern-
ment policy-makers involved at Caledonia are more acutely aware of the impor-
tance of both the perception and fact of political interference in police operational
decision-making because of their collective desire to avoid another Ipperwash.
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Nevertheless, the legislative debates and public information about the Caledonia
occupation reveal that several important issues remain outstanding.

The accumulated wisdom and continuous learning of individual decision-
makers cannot be underestimated. It is also not enough. Lessons can be forgot-
ten and people inevitably move on. In the end, lessons and reforms must be
institutionalized. The comparative lack of progress in this area stands in stark
contrast to the lessons the OPP has learned about how to police Aboriginal occu-
pations and protests. This is an area where lessons have been written down and new
policies have been adopted, publicized, and trained upon.

Absent constructive reforms, allegations of political impropriety and partisan
policing will very likely remain a frequent feature of politics in Ontario and
Canada. For example, in the legislative debates over the policing of the Caledonia
occupation, there have been allegations of both improper political interference and
of government shirking.

The facts at Ipperwash and the policy research conducted in the Inquiry have
led me to conclude that the concept or doctrine of police independence needs to
be reconsidered in light of our evolving understanding of how police and govern-
ments can and should work together in a modern democracy. The increasing
complexity of policing (and government, for that matter) means that the apparent-
ly simple and understandable dichotomies between police/government and
policy/operations are no longer, by themselves, sufficient to guide policy-makers
and decision-making on both sides of the issue. In my view, police and govern-
ment decision-making will always intersect and policy and operations will always
be fluid concepts, subject to reasonable interpretation and reinterpretation depend-
ing on the context. This is particularly true in the case of Aboriginal occupations
and protests, where lines between policy and operations are often blurred.

Both police and government will benefit from clearer rules on police/govern-
ment relations. Failing to address these issues will very likely mean that these
issues will be addressed in yet another inquiry to consider police/government
relations in the aftermath of a crisis or serious allegation of impropriety. This is
an inefficient and unnecessary way to establish public policy. The police/gov-
ernment relationship cannot and should not be reduced to forensic examinations
of public controversies.

I believe that it is possible and desirable to adopt reforms that will signifi-
cantly reduce the perception and fact of inappropriate government interference.
Yet this is just one of several reasons which justify making clearer rules for the
police/government relationship. Clearer rules will also significantly promote
accountability, transparency, and public confidence in key democratic institutions
and leaders. Finally, clearer rules may also increase public safety and improve

302 • REPORT OF THE IPPERWASH INQUIRY — VOLUME 2



police and government decision-making during potentially volatile public order
incidents.

Care must be taken to ensure transparency and clarity in these matters so
that police and governments can both be called to account for difficult and con-
troversial decisions, irrespective of how we strike the balance between police
and government. When something goes wrong, as it tragically did at Ipperwash,
the public has a right to know who made the key decisions and why. In an ideal
world, proceedings such as this Inquiry would not be necessary.

Subject to specified exceptions, Ontarians should expect that they have the
same right to know about police/government issues as they have in any other
area of important public policy. Police/government relations raise important pub-
lic policy issues whether there is a public controversy or not. Clarity, transparen-
cy, and accountability are important at all times, not just during a crisis.

A close examination of the issues and practical exigencies of policing
Aboriginal occupations reveals the fundamental importance of this issue to pub-
lic safety, public accountability, and the peaceful resolution of occupations and
protests. Aboriginal occupations and protests provide both police and govern-
ment with a dynamic, tense, and challenging environment in which they must
make many important decisions that may have a profound effect on the person-
al safety of police officers and protesters alike. These decisions may also have a
profound effect on future relations with Aboriginal people. Thus, the issue of
police/government relations has a vital connection to my mandate to make “rec-
ommendations directed to the avoidance of violence in similar circumstances.”

12.1 The Importance of Police/Government Relations

12.1.1 The Delicate Balance

The police/government relationship establishes limits and expectations for gov-
ernment involvement in policing policy and operations. The relationship is impor-
tant because fundamental democratic principles and values are at stake.

The police provide some of the most basic functions in any state. The police
have law enforcement powers that distinguish them from other public servants.
They also have special skills and knowledge that quite rightly give them consid-
erable discretion and autonomy in their work. As a result, Canadian democracy
depends upon the ability of the police to fulfill their responsibilities to keep the
peace and enforce the law equally, fairly, and without partisan or inappropriate
political influence.

At the same time, the police must be responsible and accountable to the public
through elected representatives. Governments, legislatures, and the public all

POLICE/GOVERNMENT RELATIONS • 303



have a legitimate interest in the policies and performance of the police. Subject
to some important exceptions, all Ontarians have a general right to know what the
police are doing and why. This is especially true for the policing of Aboriginal
protests and occupations.

Experience in Canada and elsewhere has proven that it is not always easy to
reconcile competing principles of “police independence” with appropriate gov-
ernment intervention in police decision-making and activities. The Ipperwash
Inquiry is the fifth major Canadian public inquiry in the last twenty-five years to
address police/government relations in detail.2 This issue has also been discussed
at length in the United Kingdom, New Zealand, and Australia.3

The relationship between police and government is a delicate balance. Many
things can go wrong if the balance is upset or tipped too far in one direction.

On the one hand, the police will have too much “independence” if they are not
subject to legitimate direction from democratically elected authorities. Nor should
the police be “independent” of requirements to explain and justify their actions.
Tipping the balance too far in favour of police independence, therefore, could
result in the police effectively becoming a law unto themselves.

On the other hand, the balance can be tipped too far in favour of government
intervention or authority. Governments should not be allowed to influence specif-
ic law enforcement decisions or specific operational decisions of the police.
These decisions are legitimately within the scope of police expertise and discre-
tion. Government intervention in these areas risks both the appearance and real-
ity of partisan or inappropriate political influences affecting the administration of
justice and the rule of law. Sometimes, even a reasonable appearance of govern-
ment influence can damage public confidence in the impartial and non-partisan
administration of justice. Inappropriate government intervention can also jeopard-
ize public safety if it is ill-considered or badly informed.

In short, it is equally dangerous for governments to become either too involved
in policing or not involved enough. Yet the police/government debate is not sim-
ply about preventing police from becoming a law unto themselves or inappro-
priate government influence. It is also about ensuring public accountability and
transparency for police and government decision-making.

12.1.2 The Special Case of Public Order Policing and 
Policing Aboriginal Occupations and Protests

It is not surprising that the police/government relationship was the subject of con-
siderable controversy in the public debate about Ipperwash. Police/ government rela-
tions controversies often arise in the context of public order events in Canada and
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internationally. This Inquiry is one example. The APEC Inquiry is another. That
inquiry was called in part because of allegations of improper interference by mem-
bers of the Prime Minister’s staff in the policing of the APEC summit in Vancouver.

The persistence or frequency of police/government controversies during
public order events does not mean that governments should be prohibited from
getting involved in the policing of them. On the contrary, limited government
intervention in public order events and Aboriginal occupations and protests is
not just appropriate, but sometimes necessary. It is nevertheless helpful to under-
stand why or how governments may become involved in order to better understand
government interests and priorities during these situations.

Public demonstrations and other public order events may invite government
involvement in police decision-making for a number of reasons. Demonstrations
are often part and parcel of significant public controversies. Governments may also
want to become involved because the demonstration could affect issues such as
foreign relations or access to government services. Demonstrations and other
public order events may also invite government involvement because they have sig-
nificant consequences for non-protesting communities and/or third parties in
close proximity to the event. Finally, governments may become involved because
they believe that the demonstration puts public welfare or public order at risk.

Aboriginal occupations and protests often raise novel and complex ques-
tions even beyond those normally applicable to public order policing. Aboriginal
protests, occupations, and blockades are a crucial category of public order events
which often stand alone in their complexity, particularly where a colour of right,
treaty right, or other Aboriginal right is alleged.4

Aboriginal occupations and protests are also distinct from a police/government
relations perspective. Unlike a labour protest, governments are almost invariably
the target or object of major Aboriginal occupations and protests.5 The research
papers prepared for the Inquiry point to the roots of Aboriginal protests, partic-
ularly those over land and resources, in treaty and Aboriginal rights. Moreover,
Aboriginal occupations and protests frequently occur off reserve on Aboriginal
traditional lands owned by the federal or provincial Crown. These two factors
alone give the provincial and federal government significant influence on the
progress, duration, and potential outcome of an Aboriginal occupation or protest.
An occupation on Crown land means, for example, that the federal or provincial
government will itself decide whether and how to seek an injunction.

Aboriginal occupations and protests are also distinguished by the multiplic-
ity of government agencies or ministries involved in them. The legitimate involve-
ment of multiple actors, however, strains many aspects of police/government
relations, particularly the concept of ministerial accountability for the police.
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Finally, governments are also involved because major Aboriginal occupations
and protests are generally policed by the provincial or national police services.

12.1.3 Why We Must Act

In this chapter, I recommend the basic elements of a new framework for police/gov-
ernment relations. I consider the principles and practical issues involved as well
as the institutional structures or processes which, in my view, are best able to
achieve this substantive objective.

In my view, these measures are needed to address the ongoing confusion and
lack of clarity about the appropriate relationship between police and govern-
ment. As noted above, I believe that the current situation encourages controver-
sies and allegations of impropriety, increases the risk of inappropriate government
influence in policing, makes it easier for governments to shirk their responsibil-
ities, and potentially risks public safety and increases the potential for violence.

I stress the salutary benefits of transparent decision-making and public
accountability because I believe that internal police or government policies are sim-
ply not enough. Public information, policies, procedures, and records of deci-
sion-making are needed as well. Publicly transparent and accessible information
promotes not only democratic accountability, but also better decision-making.
For example, transparent structures and procedures will promote freer and more
constructive exchanges of information between police and government because
they will reduce the perception or risk of allegations of political interference.

Transparent structures and processes allow the public to be better informed
about government and police decision-making. Transparency also allows the
public to hold both police and government accountable for their decisions. For that
matter, transparency is also likely to have a positive effect on police and govern-
ment decision-making. In sum, improved transparency should promote public
confidence in impartial and sound law enforcement and government responsi-
bility for the policies pursued by the police.

Some may not think that structural or systemic reforms are necessary. Many
people likely believe that the most important safeguard in the police/government
relationship is the personal integrity and professionalism of the individuals
involved. They may also be skeptical about complex or costly institutional reforms
which purport to clarify the real world of police/government relations. Or, they
may simply believe that practical experience has demonstrated that the existing
system works well for the most part. These are important objections, particular-
ly when voiced by experienced observers.

The importance of integrity and leadership in police/government relations
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cannot be underestimated. No process or institutional structure will work if the indi-
viduals making decisions within those institutions are unwilling to act ethically.
Police/government relations will inevitably fail if police leaders cannot stand
firm in the face of real or apparent political pressure. Police/government rela-
tions will also fail if government officials choose to shirk responsibility for hard
or politically unpopular decisions. Personal integrity and leadership are absolute-
ly essential to police/government relations.

Nevertheless, the integrity argument is essentially a response to only one of the
concerns about police/government relations: partisan decision-making. Partisan
decision-making is arguably the greatest risk of inappropriate government influ-
ence, but it is not the only one. I believe that successful police/government relations
cannot rely exclusively on the personal character or qualities of key decision-
makers. Personal integrity does not, for example, necessarily promote or guaran-
tee public accountability. Nor does one person’s integrity guarantee that the next
person will act in the same way. Public accountability and the consistency of
decision-making depend upon public policies, procedures, and records.

12.2 Learning from Ipperwash

As noted in the introduction to this chapter, police/government relations have
had a high profile in the public debate about Ipperwash and at the Inquiry itself.
The controversy surrounding Ipperwash included allegations of political interfer-
ence in policing by the highest elected officials in the province.

My report on Part 1 of the Inquiry addresses police/government relations in
considerable detail. The evidentiary hearings focused on several important issues
of fact, including the following:

• The nature and substance of the relationship between police and govern-
ment

• Whether or how directions and advice were given by political leaders and
their staff members to the police

• The role and activities of various ministers, officials, and ministries

• How information was exchanged between government and police offi-
cials

• Whether the fact or appearance of improper political interference was
present in police operations

Ipperwash is a cautionary tale about the difficulties of police/government

POLICE/GOVERNMENT RELATIONS • 307



relations in practice. It is also a sobering case study, involving many of the themes
and issues discussed in this chapter. I will not repeat the details of my findings in
Part 1 here, but I will comment on the lessons and themes emerging from those
findings.

The first lesson that emerges from Ipperwash is the need for a clear statuto-
ry and written policy framework to govern police/government relations. Most if
not all of the politicians and governmental officials who testified in Part 1 had
a general sense of the need for the police operations to be independent of gov-
ernment policy-making. However, many of the same witnesses admitted that
there were many grey areas in their understanding and interpretation of police
independence. It was also clear from the evidentiary hearings that most wit-
nesses’ understanding of police/government relations was based on unwritten
rules or a kind of conventional wisdom. The decision-makers and participants did
not have the benefit of clear principles, policies, or procedures to guide them.

The lack of agreement about basic principles in police/government relations
and police independence is confirmed by the fact that while many parties in Part
1 alluded to the idea of “police independence” from government in their questions
and submissions, there was often disagreement about what this meant.

The second lesson that emerges from Part 1 is the lack of transparency in
and accountability for government decision-making. Much time at the evidentiary
hearings was devoted to discovering what happened at several government meet-
ings, including the “dining room meeting” on September 6, 1995. This was the
meeting at which the Premier, several Cabinet ministers and deputy ministers,
and other officials discussed the provincial government response to the occupa-
tion at Ipperwash Provincial Park. Witnesses at the Inquiry presented different and
sometimes irreconcilable views about what decisions were made at these meet-
ings, who said what, and how the government position was described. A reason-
able person would be hard pressed to conclude that many of the important
decisions about Ipperwash were either transparent or accountable. The controver-
sy and uncertainty that surrounded the “dining room meeting” underlines the
importance of reducing to writing, whenever possible, government dealings with
the police.

A third lesson relates to the difficulty of maintaining a distinction between
government “directions” and “guidance” in practice. In Part 1, I concluded that
the OPP was not given improper directions by the Premier, other ministers, or
political staff. However, I also concluded that the Premier and other political
officials made their displeasure about the occupation and the performance of
the police well known. While these actions did not constitute inappropriate 
government interference in police operations, they had the effect of putting
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unnecessary pressure on the police and led to a perception of inappropriate inter-
ference. In certain circumstances, this perception may undermine confidence
in non-partisan, fair, and professional policing.

A fourth general lesson that emerges from Ipperwash is the need to respect
proper chains of command and divisions of responsibility. This is necessary to
ensure accountability, to ensure accurate and appropriate exchanges of informa-
tion, and to avoid the risks and perceptions of improper government direction of
police operations. An important example was the overlapping and sometimes
contradictory information provided to the government by the OPP and officials
from the Ministry of Natural Resources (MNR), including provocative reports from
MNR officials about gunfire in the park. MNR officials did not have the expert-
ise or information necessary to assess the reliability or accuracy of these reports.
This example and other examples underscore the importance of filtering and
exchanging information through appropriate channels. MNR and other ministries
have a legitimate role to play in resolving Aboriginal occupations and protests.
However, their contributions should respect the limits of their expertise and
authority. Blurring of responsibilities and lines of authority can lead to crossed sig-
nals, mixed messages, and inaccurate and contradictory information passing
between government and the police.

A final lesson emerging from the evidence concerns the challenges to our
traditional and legal understandings of ministerial responsibility presented by
modern, centralized government structures. Ipperwash demonstrates the need
for a clearer understanding of the respective roles and responsibilities of the
many parts of governments that may have a legitimate role in resolving Aboriginal
occupations and protests. The Interministerial Committee struck to address the
Ipperwash occupation had representatives from several ministries. This is appro-
priate, and indeed, I suggest in Chapter 9 that involvement by the federal govern-
ment is also often appropriate. Nevertheless, this holistic and centralized approach
to public order policing strains the principle that the Solicitor General (or Minister
of Community Safety and Correctional Services, as the office is now called) is the
minister responsible for the OPP. Ministerial responsibility is not a legal techni-
cality. It is crucial in ensuring democratic accountability for police actions.

The communication of information from the police to the government should
be routed, whenever possible, through the proper channels at the Solicitor General’s
department and through the full chain of command in the OPP, including the
commissioner or his designate. Proceeding through proper channels is neces-
sary to ensure transparency and accountability and to protect against the risk or
perception of improper government interference with police operations.

In the pages that follow, I attempt to clarify the proper ambit of police inde-
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pendence, and even more importantly, to outline transparent and workable reforms
and procedures that can be used to resolve continuing disputes and uncertain-
ties about the proper conduct of police/government relations. I am confident that
had these reforms and procedures been in place in 1995, we would have had a
much clearer understanding of the relationship between the provincial government
and the OPP at Ipperwash.

12.3 What is “Police Independence”?

One of the most difficult issues in police/government relations is the question
of the scope of police independence from government. Statements are some-
times made that police are “independent from government” or “not subject to
direction” from government. Statements at this level of generality are bound to be
misleading, no matter how well intentioned.

It is worth noting at the outset that the doctrine of police independence is unique
to certain common law jurisdictions, including England, Canada, Australia, and
New Zealand. It is not recognized as a legal principle in the United States or Scotland.6

In this section, l briefly review and discuss the unsettled and sometimes con-
tradictory history of the concept of police “independence.”

Professor Kent Roach observed that one can find support in the cases and
statutes for several different models of police independence, ranging from virtu-
ally unfettered police independence to seemingly unlimited statutory powers of
ministerial direction of the police.7

12.3.1 The Blackburn Doctrine

The starting point for contemporary discussions of police independence is the 1968
decision by Lord Denning in the case of R. v. Metropolitan Police ex parte Blackburn.

The Blackburn case is the genesis of the common law or judge-made doctrine
of police independence. The decision is important because its sets out a very
expansive view of police independence, which has cast a long shadow over Anglo-
Canadian debates about police/government relations ever since.

The case involved an attempt by a Mr. Blackburn to challenge a confidential
instruction by the commissioner of the London police to his officers to not enforce
certain gambling laws. In the course of his decision, Lord Denning held:

I have no hesitation in holding that, like every constable in the land, [the
Commissioner of the London Police] should be, and is, independent of
the executive. He is not subject to the orders of the Secretary of State,
save that under the Police Act, 1964, the Secretary of State can call
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upon him to give a report, or to retire in the interests of efficiency. I hold
it to be the duty of the Commissioner of Police of the Metropolis, as it
is of every chief constable, to enforce the law of the land. He must
take steps so to post his men that crimes may be detected; and that
honest citizens may go about their affairs in peace. He must decide
whether or not suspected persons are to be prosecuted; and, if need
be, bring the prosecution or see that it is brought. But in all these
things he is not the servant of anyone, save of the law itself. No Minister
of the Crown can tell him that he must, or must not, keep observation
on this place or that; or that he must, or must not, prosecute this man
or that one. Nor can any police authority tell him so. The responsibil-
ity for law enforcement lies on him. He is answerable to the law and to
the law alone.8

Lord Denning supported these broad propositions by citing two cases which
held that there was no master and servant relationship between the Crown and the
police for the purpose of determining civil liability. The cases were not con-
cerned with general constitutional principles—or even with police independ-
ence—but rather with the limited proposition that “there is no master and servant
relationship between constables and their employers in the rather special sense that
has been given that phrase in the law of torts.”9

The Blackburn decision, and the idea that governments have no right to inter-
vene in a broad range of police matters, has been very influential in Canadian
and British law and policy.10 The broad theory of police independence estab-
lished by the Blackburn doctrine (as it is sometimes called) continues to resonate
in legal and political debates today.

12.3.2 Campbell and Shirose

The Supreme Court of Canada decision in Campbell and Shirose in 1999 is the
most extended discussion of the principle of police independence by the court.

The case is important to us because it revived and in some ways advanced
the Blackburn doctrine, notwithstanding the clear wording of s. 5(1) of the
RCMP Act, which describes the relationship between the RCMP commissioner
and the minister:

5. (1) The Governor in Council may appoint an officer, to be known as
the Commissioner of the Royal Canadian Mounted Police, who, under
the direction of the Minister, has the control and management of the
Force and all matters connected therewith.11
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Campbell and Shirose were charged with drug offences as a result of a reverse
sting operation in which RCMP officers sold them drugs. The Crown sought to
defend the police conduct on the basis that the police were part of the Crown or
agents of the Crown and protected by the public interest immunity of the Crown.

Justice Binnie for the unanimous Supreme Court emphatically rejected this
argument:

The Crown’s attempt to identify the RCMP with the Crown for immu-
nity purposes misconceives the relationship between the police and
the executive government when the police are engaged in law enforce-
ment. A police officer investigating a crime is not acting as a govern-
ment functionary or as an agent of anybody. He or she occupies a
public office initially defined by the common law and subsequently set
out in various statutes.12

The Court noted that the police “perform a myriad of functions apart from the
investigation of crimes” and that “[s]ome of these functions bring the RCMP
into a closer relationship to the Crown than others.” Nevertheless, the Court
stressed that “in this appeal, however, we are concerned only with the status of an
RCMP officer in the course of a criminal investigation, and in that regard the
police are independent of the control of the executive government.”13 The Court
declared that this principle “underpins the rule of law,” which, it noted, “is one of
the ‘fundamental and organizing principles of the Constitution’.”14

Justice Binnie further explained:

While for certain purposes the Commissioner of the RCMP reports
to the Solicitor General, the Commissioner is not to be considered a ser-
vant or agent of the government while engaged in a criminal investiga-
tion. The Commissioner is not subject to political direction. Like every
other police officer similarly engaged, he is answerable to the law and,
no doubt, to his conscience.15

Campbell and Shirose has unquestionably renewed the doctrine of police 
independence, even though it defines police independence more narrowly than
Blackburn does. Just as clearly, Campbell and Shirose does not discuss or estab-
lish the boundaries of police independence beyond the core of law enforcement.16

Campbell and Shirose is important to police/government relations because
it confirms that police officers enjoy independence from government, in that
the police should not be directed by the minister either to commence or to stop
a criminal investigation. The case also demonstrates a judicial willingness to
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interpret otherwise unqualified statutory provisions giving ministers wide author-
ity to direct the police.

12.3.3 The Ontario Police Services Act

In contrast to the Blackburn doctrine, the Ontario Police Services Act and the
RCMP Act both give the provincial and federal Solicitors General very broad
powers to direct their respective police forces.17

Because the wording of s. 5(1) of the RCMP Act is substantially similar to 
s. 17(2) of the Ontario’s Police Services Act, the Supreme Court decision and
reasoning in Campbell and Shirose is very likely applicable to the OPP and the
Police Services Act as well. This section gives the responsible minister unqualified
powers to direct the OPP:

17(2) Subject to the Solicitor General’s direction, the Commissioner has
the general control and administration of the Ontario Provincial Police
and the employees connected with it.18

The Police Services Act is important to this discussion of police independence
because of what it includes and what it leaves out. For example, the reference to
statutory direction by the minister recognizes the Canadian tradition of ministe-
rial responsibility. Taken to its extreme, however, the unqualified ministerial
power to direct the OPP could obliterate any meaningful concept of OPP independ-
ence from government. By way of contrast, section 31(4) of the Police Services
Act is explicit on the subject of police independence with respect to municipal
police services boards. This section states that “the board shall not direct the
chief of police with respect to specific operational decisions or with respect
to the day-to-day operation of the police.” There is no equivalent limitation on
the provincial Solicitor General with respect to the OPP. As a result, it could be
argued that the Act gives the provincial Solicitor General broad powers to inter-
vene in OPP policy and operations. As a practical matter, however, it is likely that
most provincial policy-makers believe that the s. 31(4) limitation also applies to
the provincial Solicitor General in his or her dealings with the OPP as well.

Irrespective of any practical understanding of s.17 (2), the legal distinction
between the provisions governing the OPP and municipal police services is poten-
tially confusing.

Also confusing is the absence in the Act and its regulations of any defini-
tion of “police independence,” “directives and guidelines,” “operational deci-
sions,” or “day-to-day operations of the police.” Nor is there any legislative or
regulatory direction on questions regarding government intervention in what is
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sometimes called the “policy of operations” or direction regarding the minister’s
power to intervene in individual cases. Nor does the Act specify the process by
which the Solicitor General is to give directions or how the public is to be informed
of them.

These ambiguities and inconsistencies are not idle considerations. In the
past, courts have used the plain language of similar legislation to reject the com-
mon law principle of police independence.19

The OPP submission in Part 2 emphasized several practical problems with the
current legislative provisions. The OPP noted, for example, that in the context
of policing Aboriginal occupations and protests

the conventional understanding that the police have independent author-
ity for “operations” and government has authority to direct “policy”
should not translate into prohibitions from information sharing that
may reasonably advance informed policy making, on one hand, and
informed operational decisions, on the other hand.20

The OPP also noted that while the set of statutory provisions which prohibits
police service boards from directing specific operations or the day to day oper-
ations of the police “undoubtedly cautions against obvious improprieties,”

[these provisions do not] … in the absence of further clarity, address
appropriate interventions where operational and policy decision-
making are specific and made “day to day” in connection with an
Aboriginal occupation or protest.21

12.3.4 Previous Commissions and Inquiries

As noted above, this Inquiry is the fifth major public inquiry or commission to con-
sider the proper relationship between police and government.

12.3.4.1 The McDonald Commission

The earliest and perhaps most comprehensive review of police/government relations
in Canada is included in the Commission of Inquiry Concerning Certain Activities
of the RCMP (the “McDonald Commission”). This report was released in 1981.

The commission was called in response to a public controversy over gov-
ernment involvement in policing after it was revealed that the federal govern-
ment was involved in directing activities of the RCMP security services in the wake
of the 1970 October crisis. This episode resulted in sustained public debate about
the appropriate relationship between the police and the government.
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The McDonald Commission considered the balance between police inde-
pendence and ministerial control at length in its report. The commission con-
cluded that responsible ministers should have extensive authority to direct,
comment upon, or be advised of a wide range of police activities, including areas
traditionally considered police “operations.” The commission defended minis-
terial involvement in these areas on the basis of democratic principles:

We take it to be axiomatic that in a democratic state the police must
never be allowed to become a law unto themselves. Just as our form of
Constitution dictates that the armed forces must be subject to civilian
control, so too must police forces operate in obedience to governments
responsible to legislative bodies composed of elected representatives.22

The commission rejected any distinction between “policy” and “operations”
which would insulate “the day to day operations of the Security Service” from min-
isterial review and comment. To do so would result “in whole areas of ministeri-
al responsibility being neglected under the misapprehension that they fall into
the category of ‘operations’ and are thus outside the Minister’s purview.”23

The commission agreed with Blackburn only to the extent that

[t]he Minister should have no right of direction with respect to the
exercise by the R.C.M.P. of the powers of investigation, arrest and
prosecution. To that extent, and to that extent only, should the English
doctrine expounded in Ex parte Blackburn be made applicable to the
R.C.M.P.24

Even with respect to “quasi-judicial” police functions of investigation, arrest,
and prosecution, the McDonald Commission drew a distinction between account-
ability and “answerability” on the one hand, and control and direction on the
other. The commission concluded that the minister should have a right to be

informed of any operational matter, even one involving an individual
case, if it raises an important question of public policy. In such cases,
he may give guidance to the Commissioner and express to the
Commissioner the government’s view of the matter, but he should
have no power to give direction to the Commissioner.25

The McDonald Commission also concluded that the federal government
should have broad authority to establish “policies of operations” governing police
operational procedures.
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12.3.4.2 The Marshall Commission

The Royal Commission on the Donald Marshall Jr. Prosecution is best known
for its examination of the wrongful conviction of Donald Marshall Jr. However,
the Marshall Commission also considered police/government relations in the
context of examining two cases where Nova Scotia Cabinet members had been the
subject of RCMP criminal investigations but were not criminally charged.

The Marshall Commission limited police independence from government
to the process of criminal investigation, concluding that “inherent in the princi-
ple of police independence is the right of the police to determine whether to
commence an investigation.” The commission believed that, in an appropriate
case, the police should be prepared to lay a charge, even if it was clear that the
Attorney General would refuse to prosecute the case. This was necessary to
“ensure protection of the common law position of police independence and acts
as an essential check on the power of the Crown.”26

12.3.4.3 The APEC Inquiry

The next major inquiry to consider police/government relations was the APEC
Inquiry.27 The APEC Inquiry is important in this context because one of the sig-
nificant controversies at the inquiry involved allegations that the Prime Minister’s
Office interfered with RCMP security operations at the APEC conference in
order to keep protesters away from the Indonesian president.

The chair of the inquiry, Mr. Justice Ted Hughes, stated five principles or
findings about police independence:

• When the RCMP is performing law enforcement functions (inves-
tigation, arrest and prosecution) they are entirely independent of
the federal government and answerable only to the law.

• When the RCMP are performing their other functions, they are not
entirely independent but are accountable to the federal government
through the Solicitor General of Canada or such other branch of
government as Parliament may authorize.

• In all situations, the RCMP is accountable to the law and the courts.
Even when performing functions that are subject to government
direction, officers are required by the RCMP Act to respect and
uphold the law at all times.

• The RCMP is solely responsible for weighing security requirements
against the Charter rights of citizens. Their conduct will violate the
Charter if they give inadequate weight to Charter rights. The fact that
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they may have been following the directions of political masters
will be no defence if they fail to do that.

• An RCMP member acts inappropriately if he or she submits to gov-
ernment direction that is contrary to law. Not even the Solicitor
General may direct the RCMP to unjustifiably infringe Charter
rights; as such directions would be unlawful.28

Justice Hughes also recommended that the “RCMP should request statutory
codification of the nature and extent of police independence from government”
with respect to “existing common law principles regarding law enforcement”
and “the provision of and responsibility for delivery of security services at pub-
lic order events.”29

In the end, neither the RCMP Act nor the Ontario Police Services Act was
amended following the APEC recommendations. However, the RCMP official-
ly adopted the five principles which Justice Hughes advanced in his report to
guide the force in its relations with government in public order policing. These
principles are now included in the RCMP Tactical Operations Manual.

12.3.4.4 The Arar Commission

The most recent public inquiry to discuss the issue of police independence was
the Commission of Inquiry into the Activities of Canadian Officials in Relation
to Maher Arar (the “Arar Commission”). Justice Dennis O’Connor, Associate
Chief Justice of Ontario, was the chair of the commission. In the policy part of his
report dealing with a review mechanism for the national security activities of
the RCMP, he discussed police independence at length:

The outer limits of police independence continue to evolve, but its
core meaning is clear: the Government should not direct police inves-
tigations and law enforcement decisions in the sense of ordering the
police to investigate, arrest or charge — or not to investigate, arrest or
charge — any particular person. The rationale for the doctrine is the
need to respect the rule of law. If the Government could order the
police to investigate, or not investigate, particular individuals, Canada
would move towards becoming a police state in which the Government
could use the police to hurt its enemies and protect its friends.30

Justice O’Connor also stressed that police independence was not absolute, and
that “complete independence would run the risk of creating another type of police
state, in which the police would not be answerable to anyone.”31 He stressed that
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“the Minister has a responsibility to provide policy direction to the police,”
ideally through public and written directives.32

12.3.5 Where Are We Today?

I have set out this short history of police independence to demonstrate that
many issues are still unresolved, even though it has been almost forty years since
the decision in Blackburn. I also wanted to demonstrate that the fundamental
legal and policy framework governing police/government relations in Ontario
has remained largely unchanged since Ipperwash.

The most significant legal or policy development in the past twelve years
was the Supreme Court of Canada decision in Campbell and Shirose. This case
establishes that government should not direct the police on specific law enforce-
ment decisions, including who should be investigated, arrested, and/or charged,
and when. (I refer to the “law enforcement” function as the “core of police inde-
pendence” in the balance of this report.) As such, Campbell and Shirose brings
legal certainty to one vitally important question about police/government relations.
However, Campbell and Shirose did not provide a full or even a partial answer to
several outstanding issues that have vexed police/government relations since
Blackburn, including the following:

The limits or boundaries of police independence outside the core area of law
enforcement are either vague or confusing. It is not clear if, when, or how govern-
ments may intervene in areas beyond that core. Court decisions on police inde-
pendence have never been reconciled with the Canadian statutory framework for
police/government relations, resulting in important gaps in our understanding of
the scope of police independence. These issues have not been resolved by the
Supreme Court of Canada, legislation, regulations, or any internal government or
OPP policies of which I am aware:

• Fundamental concepts including “police independence,” “policy,” and
“operations” are not defined in any statute, regulation, or formal policy.

• There are no statutory, regulatory, or policy definitions of important pro-
visions in the Police Services Act, including “subject to the Solicitor
General’s direction,” “specific operational decisions,” or “day-to-day oper-
ations of the police” which might provide some guidance in the absence of
general definitions.

• There is very little legislative, regulatory, or policy direction on questions
regarding government intervention in the “policy of operations” or the
minister’s authority with respect to individual cases.
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It appears that ministerial accountability for the OPP needs to be strengthened:

• It is not clear who has the right to intervene in police activities. The Police
Services Act gives the Minister of Community Safety and Correctional
Services the authority to direct the OPP, yet it appears that other ministers
or officials sometimes give direction or guidance to the police during
specific incidents.

• Moreover, non-MCSCS ministers continue to speak on behalf of the OPP in
the Legislature. There is also no apparent protocol or set of rules regarding
the roles of political staff or non-MCSCS ministries or ministers, meaning
that ad hoc or vague government directions may be given by people who
may or may not have authority to speak on behalf of the government.

The Police Services Act does not specify the process by which the Minister
of Community Safety and Correctional Services can give directions, nor how
the public is to be informed of them, if at all. There is no established or transpar-
ent process for recording government directions or the police response during a
crisis. Nor is there a transparent, public process for identifying disagreements
about police/government relations.

There is no apparent policy setting out the process for or expectations of
police/government relations during a crisis. This is true despite the increasing
and significant acknowledgement that police and governments will often have
to have to work together closely to resolve situations like Aboriginal occupations
and protests peacefully. Indeed, sections of the Police Services Act arguably dis-
courage attempts to exchange information.

There is very little public transparency or accountability for decisions made by
either the police or government on police/government relations or during a crisis.

Quite frankly, this short list makes it apparent that the confusion and deficien-
cies so apparent in police/government relations at Ipperwash largely continue to
this day. It appears that police/government relations in Ontario are still largely gov-
erned by informal conventions and understandings about the roles and responsi-
bilities of key institutions and individuals. Police/government relations and police
independence in Ontario continue to rely very heavily on the personal integrity and
leadership qualities of key decision-makers.

12.4 Democratic Accountability

My analysis and recommendations in Part 2 are informed by certain guiding
principles which, in my view, must be respected in order to avoid future tragedies
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similar to the death of Dudley George. In the context of police/government rela-
tions, the most important guiding principles are related to democratic govern-
ment and the need to promote transparency and accountability. These principles
do not necessarily tell us what provincial policing policies should be. They do, how-
ever, tell us how the government should apply those policies. Simply put, these prin-
ciples require that substantive provincial policies be implemented in a manner
that is transparent, accountable, and consistent with the principles of democratic
government.

Without transparency, there is no accountability. It is impossible to hold indi-
viduals or institutions responsible for their actions unless what happened and
who participated in key decisions is clear. Secrecy or the lack of transparency 
is a breeding ground for abuse of power, public cynicism, and attacks on the
legitimacy of important public institutions. Secrecy or lack of transparency in
police/government relations may conceal inappropriate government interference
in policing or give the appearance of inappropriate interference.

The policies and guidelines necessary to achieve accountability undeniably
limit the power of the government or police to act unilaterally. Yet they also give
the government and police more legitimacy when those powers are exercised.

Accountability is somewhat difficult to define. For some, there is no account-
ability without control and consequences. For others, accountability can be
achieved simply by requiring those in power to explain their actions and to answer
questions. The effectiveness of accountability is ultimately a matter of degree
and context. At the same time, accountability of any kind will be impossible
without transparency.

12.4.1 Ministerial Accountability

The principles of transparency and accountability are embedded in our demo-
cratic institutions. In our system, responsible ministers are expected to answer
questions about the actions of the government in the legislature. When respond-
ing to questions, ministers are expected to explain the government position and
to assume responsibility for government actions. The Police Services Act recog-
nizes the principles of ministerial accountability by providing that the commis-
sioner of the OPP is “subject to the Solicitor General’s direction.”

In Canada, the most extensive discussion of the concept of ministerial respon-
sibility in the context of policing took place in the McDonald Commission. The
McDonald Commission concluded that responsible ministers should have exten-
sive authority to be advised of and to comment on a wide range of police activ-
ities. The commission defended ministerial involvement on the basis of democratic
principles and ministerial accountability.
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I believe that police and government policy-makers in Ontario share this
view today. For example, Larry Taman, the Deputy Attorney General at the time
of Ipperwash, spoke about the importance of governmental accountability for
the police in his testimony at the Inquiry:

In my view, it’s very important to keep up front the notion that the
government is accountable for the actions of the police and when I
hear people talk about the independence of the police or the police
are independent, I think it’s a statement that’s too broad. I think that it’s
right to say that with respect to certain kinds of issues, that the govern-
ment had best stay out of it and let the police do their job. For all I
know, there may even be one or two issues where there is some legal
impediment to the government being involved. But it’s important to
remember that overall, the police work for the government. They’re
accountable to the people through the Government and, in my view, this
is critical. And it may be easy for people to say that the police should
be independent when they wish something else had happened, but
people don’t like it very much when the police do other things and
the government doesn’t seem to be anywhere to be found.33

The theory of ministerial responsibility is that every department of govern-
ment, including the provincial and national police forces, has a responsible min-
ister who can account for the activities of that department in the legislature and
who can assume responsibility for its decisions.

Many commentators have argued that the principle of ministerial responsibil-
ity is outdated, because ministers cannot reasonably be expected to know or
supervise the activities within large, modern bureaucracies. Many people have
also observed that modern governments require strong central agencies that cut
across ministerial lines to coordinate governmental activities and to ensure that
the government as a whole can implement its policy objectives.34

The complexities of modern government necessarily cast significant doubt on
the effectiveness of ministerial accountability to govern police/government rela-
tions or to govern police activities. At the very least, the patterns of traditional min-
isterial accountability and responsible government have eroded to a significant
extent since the McDonald Commission defended its vision of democratic polic-
ing based on ministerial responsibility.

Notwithstanding these difficulties, I believe that ministerial responsibility
must remain the fundamental organizing structure to govern police/government
relations.

Ministerial responsibility continues to impose a discipline or accountability
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on individuals and activities within a government department, even if the minis-
ter is not personally involved in the activity. Ministerial responsibility requires the
minister to answer for all activities in his or her department, even those that the
minister cannot necessarily control or direct. This responsibility has a cascad-
ing effect throughout a ministry or agency which increases accountability, improves
decision-making, and promotes consistent policies and activities throughout a
government department. In many respects, ministerial responsibility is the glue
that holds a ministry together.

The challenge to ministerial accountability in police/government relations
is acute during the policing of Aboriginal occupations and protests. I have already
mentioned the multiplicity of government agencies or ministries that can be
involved in these incidents. Ipperwash itself is a prime example. Much of the
government policy input at Ipperwash came through an interministerial commit-
tee, the Premier, or other members of Cabinet. Government information, advice
and directions were not always channelled through the Solicitor General, who
was, of course, the minister responsible for the OPP. Government decision-
making and involvement in this manner significantly erodes ministerial respon-
sibility and accountability.

12.4.2 Police Accountability

The police exercise special powers in our democracy. The police and the police
alone have the authority to use coercive force in our society. We depend on the
police to exercise their powers reasonably and lawfully to protect our personal safe-
ty and public order. Moreover, successful policing is dependent to a very large
degree on public consent and legitimacy. Public consent, in turn, depends on
public accountability.

Police independence is a crucial safeguard against those powers being used
inappropriately or for political ends. However, police independence cannot be
used to insulate the police from democratic accountability or the need to explain
their actions. In a democracy, it is perfectly consistent to protect the core of police
independence while at the same time requiring the police to explain and justify
their activities and policies. The Patten Report articulated the fundamental con-
nection between independence and accountability simply and eloquently:

The police are in a uniquely privileged position. It is their task to
uphold the rule of law, exercising their independent professional judge-
ment in doing so. That independence is rightly prized as a defence
against politicization of policing and the manipulation of the police
for private ends. The police do not serve the state, or any interest group:
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they serve the people by upholding the rights and liberties of every
individual citizen. But the proper assertion of independence should
not imply the denial of accountability.35

People need to know and understand what their police are doing and
why. This is important if the police are to command public confidence
and active cooperation. Secretive policing arrangements run counter not
only to the principles of a democratic society but also to the achieve-
ment of fully effective policing.36

Police accountability takes many forms. It can be “subordinate and obedient”
or “explanatory and cooperative”:

In the subordinate sense, police are employed by the community to
provide a service and the community should have the means to ensure
that it gets the service it needs and that its money is spent wisely.
Police are also subordinate to the law, just as other citizens are subor-
dinate to the law, and there should be robust arrangements to ensure that
this is so, and seen to be so. In the explanatory and cooperative sense,
public and police must communicate with each other and work in part-
nerships, both to maintain trust between them and to ensure effective
policing, because policing is not a task of the police alone.37

Transparency is accountability in the “explanatory and cooperative”
sense … People need to know and understand what their police are
doing and why. This is important if the police are to command public
confidence and active cooperation. Secretive policing arrangements
run counter not only to the principles of a democratic society but also
to the achievement of fully effective policing.38

I believe that democratic government and ministerial accountability depend
on the responsible minister’s having a very expansive authority to ask questions
about police policies and operations. Subject to very limited exceptions, I believe
that this authority should extend to being informed of any operational matter,
even one involving an individual case, if it raises important questions of public
policy. In this respect, I agree with the Patten Report that “the presumption should
be that everything should be available for public scrutiny unless it is in the 
public interest—not the police interest—to hold it back.”39 Similarly, the Arar
Commission report stressed the need for the responsible minister to be informed
about RCMP conduct
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and be answerable to Parliament and the Canadian public for conduct
that is inconsistent with the rule of law or with public policy. Without
such answerability, we run the risk, particularly concerning activities
that are not reviewed by the courts, of the police not being accountable
to anyone.40

12.4.3 Transparency

The principles of transparency and accountability are closely related. Before any
person or institution can be held responsible for a decision, it is necessary to know,
as precisely as possible, what that person or institution did or did not decide.

Transparency is important not for its own sake, but to ensure that both the 
police and the government can be held accountable fairly for their decisions. In
this way, transparency is a necessary precondition for accountability. In addi-
tion, both transparency and accountability promote democratic government by
making clear to the public the respective decisions made by the police and the gov-
ernment. This allows the responsible minister and his or her government to be pub-
licly questioned and evaluated on their activities and decisions.

Respect for democratic government, transparency, and accountability are
fundamental to my analysis and recommendations concerning police/govern-
ment relations. Indeed, most of my recommendations focus on improving trans-
parency and accountability for police and government decision-making.

12.5 The Boundaries of Police Independence

We have already seen that Campbell and Shirose establishes that the core of
police independence is that the government should not direct the police with
respect to law enforcement decisions. The next issue is to determine the bound-
aries of police independence, including questions about government authority
to intervene in police decision-making beyond that core of law enforcement.

The debate on this issue centres around four issues that tend to be crucial to
the policing of Aboriginal occupations and protests and police/government rela-
tions generally:

• The distinction between “policy” and “operations”

• The “policy of operations”

• Whether police and government can or should exchange informa-
tion during a police operation

• The distinction between government “guidance” and “direction”
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My analysis will demonstrate that the apparently simple and understandable
dichotomy between policy and operations and between police responsibilities
and government responsibilities are not clear at all. I believe the better policy is
to acknowledge that the police and the government have unique, complementa-
ry, and sometimes overlapping roles and responsibilities for policy and opera-
tions. In my view, the concept of police independence must be modernized in
order to explicitly acknowledge the shared responsibilities of police and govern-
ment for both policy and operations.

12.5.1 Policy and Operations

12.5.1.1 Law

The starting point for any discussion of the distinction between operational and
policy matters is section 31(4) of Ontario’s Police Services Act. This is the section
of the Act governing police/government relations for municipal police services.
It specifies that local police boards will not direct the chief of police “with respect
to specific operational decisions or with respect to the day to day operations of the
police.”

The provisions of this section reflect the conventional and widespread under-
standing of police/government relations in which the police have independent
authority to determine “operations” and governments have authority to direct
“policy.” This theory is a balance between the need to acknowledge police profes-
sionalism and expertise and the importance of non-partisan policing on the one
hand (“operations”) with the need for democratic input and control of public
policy on the other (“policy”). This interpretation is reinforced by section 3(2)(j)
of the Act, which gives the Solicitor General the authority to “issue directives
and guidelines respecting policy matters.” By way of contrast, the OPP has nei-
ther a police board nor any statutory provision explicitly restricting the minis-
ter’s authority to direct the commissioner of the OPP.

Nevertheless, it is very likely that most if not all provincial policy-makers
and police officials believe that the policy/operations distinction applies to the OPP
as well. Indeed, the distinction between policy and operations is acknowledged
widely. Virtually every senior provincial or police decision-maker who testified
in Part 1 noted it in some fashion.

12.5.1.2 Definitions

The benefit of the policy/operations distinction is that it provides decision-
makers with an apparent bright line where police independence ends and 
permissible governmental intervention can begin. Of course, the meaning of
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terms “policy” and “operations” is not self-evident. They are more accurately
considered terms used to “roll up” important ideas about when and how govern-
ments should intervene in policing decisions.

What, then, is the difference between “policy” and “operations?” I have
already pointed out that the phrases are not defined in any statute, regulation, or
policy of which I am aware. Nor is there any definitive judicial interpretation of
the distinction between policy and operational matters under section 31(4) of the
Police Service Act.

The Canadian Oxford Dictionary (2nd ed.) provides a less technical defini-
tion of “policy” as a “course or principle of action adopted or proposed by a gov-
ernment, party, business, or individual.” “Operation” is “1. (a) the action or
process or method of working or operating. (b) the state of being active or func-
tioning. (c) the scope or range of effectiveness of a thing’s activity. 2. an active
process; a discharge of a function.” These definitions are very similar to those pro-
posed by former Ontario Deputy Attorney General Larry Taman. He told the
Inquiry that he considered policies to be “rules” and operations to be the “appli-
cation of the rules.”41

12.5.1.3 Drawing the Line

Notwithstanding these helpful definitions, it is obvious that the distinction is
often very difficult to apply in practice. Experience demonstrates that the line
between a policy and an operational issue may be unclear or may be the subject
of reasonable yet conflicting interpretations. This may be particularly true in a cri-
sis, when important matters of policy may arise for the first time. What compli-
cates matters further is that it is entirely possible for an “operational” issue to
become a “policy” issue during the same event as circumstances, consequences,
interpretations, or politics evolve.

The difficulty in drawing the line was quite rightly acknowledged by several
witnesses at the Part 1 hearings, including Mr. Taman and Dr. Elaine Todres, the
Ontario Deputy Solicitor General at the time of Ipperwash. Dr. Todres noted that
even the statement “remove the occupiers from the park” could be characterized
as either policy or operations.42 In her valuable study for this Inquiry, the late
Professor Dianne Martin concluded that “conflicts about what is policy and what
is an operation are unavoidable and difficult to resolve.”43

The increasing complexity of policing (and government, for that matter)
means that the dichotomies between police/government and policy/operations
are no longer, by themselves, sufficient to guide policy-makers and decision-
making on either side of the issue. Moreover, applying the distinction in practice
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is more likely to be difficult if the police and the government do not have clear or
settled expectations about how such events will be policed. In these circum-
stances, it is more likely that police and governments will be confronted by novel
issues that will force them to decide quickly whether a matter is “policy” or an
“operation.” Debates of this sort can only complicate what are often already
dynamic and volatile situations.

Given these circumstances, some commentators have concluded that a defin-
itive definition of “policy” and “operations” is both unwise and/or impossible,
including, for example, the Patten Report:

One of the most difficult issues we have considered is the question of
“operational independence.” Some respondents urged us to define
operational independence, or at least to define the powers and respon-
sibilities of the police …. We have consulted extensively in several
countries, talking to both police and to those who are responsible for
holding them accountable. The overwhelming advice is that it is impor-
tant to allow a chief constable sufficient flexibility to perform his or her
functions and exercise his or her responsibilities, but difficult if not
impossible to define the full scope of a police officer’s duties.44

Notwithstanding these obvious conceptual and practical difficulties, I am
unwilling to abandon the policy/operations distinction. I believe that the basic
objective of the distinction—to protect police expertise and non-partisan polic-
ing on the one hand while recognizing the legitimate role of democratic govern-
ments to establish policies on the other—is as relevant today as it was almost
forty years ago when Blackburn was first decided. I am also influenced by the fact
that the distinction is already incorporated in the Police Services Act and acknowl-
edged by policy-makers and police officers across the province.

Having reached this conclusion, I want to stress that I do not believe that the
existing legislative provisions or provincial policies are in any way sufficient. I
believe that provincial policies must identify criteria that assist police and poli-
cy-makers to distinguish between policy and operational issues both during and
in advance of critical incidents. This approach necessarily depends on trying to
identify what values, interests, or objectives the words “policy” and “operations”
are intended to represent in the first place.

It may be simpler to begin by describing what types of decisions would like-
ly fall into the category of “operations.” These would certainly include decisions
within the law enforcement core of police independence established by Campbell
and Shirose.
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Depending on the circumstances, “operational” decisions could also include
decisions which the police alone, because of their expertise, have the competen-
cy to address. These may also be called “expertise” decisions which, in most cir-
cumstances, should be left to the police because of their professional training
and knowledge. In some circumstances, these decisions could also be called “tac-
tical” decisions. A final category of “operational” decisions might be called
“implementation” decisions, where the police have been given the responsibili-
ty to execute the previously identified and agreed-upon policies or protocols
intended to guide them.

“Policy” decisions, on the other hand, tend to arise when the normal police
“operational” decision-making processes or structures are deemed to be inap-
propriate or insufficient to address an issue. In these circumstances, government
policy intervention may be needed to choose between competing public priorities,
to identify or resolve non-policing issues, to establish precedents for future deci-
sion-making, to vindicate important democratic principles or rights, or when the
issues are otherwise within the realm of public policy. Governments will also
always have the right to make policy decisions within areas of their legal author-
ity. As a practical matter, an operational decision may require some kind of pol-
icy intervention if the operational decision

• Requires unexpected financial or other resources

• Could affect third parties or issues not directly involved in the situation/issue

• Is necessary to vindicate or balance legal/democratic principles or rights
with policing priorities and practices

• Raises interjurisdictional issues

• Could set a precedent for similar operational situations in the future

• Requires intervention of higher-levels of authority to resolve the operational
issue

• Must be made in a policy or operational vacuum, where operational deci-
sion-makers do not have existing policies or protocols to guide them

Another important criterion for determining whether something is “policy”
or “operations” is whether the policy direction proposed by the government can
be applied to other situations. For example, policies with respect to the use of
force or to negotiation with protesters should be generally applicable to similar
disputes, even when the policy was first made in the context of a specific dispute.

The general criteria for the policy interest of the government in policing are
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also closely related to the values of transparency and accountability. In other
words, to be transparent and accountable, government policies should generally
be capable of being written down, circulated, and applied in similar cases. It is hard
to justify giving governments the authority to issue “policy” directions that can-
not or will not be written down and made available to the public at some point.

I want to emphasize that the criteria I have identified cannot and should not
be considered definitive or exhaustive benchmarks for the demarcation between
policy and operations. On the contrary, this approach assumes that policy and
operations will always be fluid concepts, subject to reasonable interpretation and
reinterpretation depending on the context. This approach is also conditional upon
adopting measures to ensure that all government “policy” directions and most
police “operational” decisions are transparent and accountable, irrespective of
where the policy/operation line is drawn in specific circumstances.

I hasten to add that even when the government occupies the policy field, the
police will still retain discretion and independence with respect to many opera-
tional matters in implementing the government policy. For example, the police
would still retain the discretion to decide when to arrest people, even if the 
government issued a clear and transparent policy declaring that an Aboriginal
occupation will be considered a simple matter of trespass. The core of police
independence would be meaningless if the government could direct when and/or
how to enforce the law. This means, for example, that neither the responsible
minister nor anyone else in government should attempt to specify a time period
in which to remove protesters. To do so would intrude on the law enforcement dis-
cretion of the police and their expertise about whether arrests can be made and how
to arrest people safely.

12.5.2 Policy of Operations

An important category, or subcategory, of the government authority to estab-
lish policing policy concerns the “policy of operations.” The phrase is usually
attributed to the McDonald Commission, because that commission discussed
the concept at length in the course of its examination of the national security
activities of the RCMP.

The McDonald Commission concluded that the government, through the
responsible minister, had a legitimate interest in policies that guided operations.
The commission defined “the policy of operations” as

those policies which ought to be applied by the Security Service in
its methods of investigation, its analysis of the results of investiga-
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tions and its reporting on those results to government. All policies of
operations must receive direction from the ministerial level. For
instance, whether or not a particular new foreign target ought to be
the subject of surveillance and, if so, what methods of surveillance
ought to be employed are a matter of policy even though such a deci-
sion could clearly be described as involvement in operations. Policy and
operations in the security field are not severable and any attempt to
make them so is doomed to failure.”45

The commission discussed the “policy of operations” primarily in the context
of its proposed new national security intelligence agency. However, the commis-
sion indicated that its recommendations concerning ministerial knowledge and
direction of “policy of operations” were also applicable to the RCMP:

In our view, the methods, practices and procedures used by the RCMP
in executing its criminal law mandate — the ‘way in which they are
doing it’ to borrow the Prime Minister’s words — should be of contin-
uing concern to the appropriate Minister. We believe that the Solicitor
General of Canada has not only the right to be kept sufficiently
informed but a duty to see that he is sufficiently informed.46

The Arar Commission also affirmed the importance of ministerial involvement
in the policy of operations in the area of national security law enforcement. More
specifically, the Arar Commission commended the use of ministerial directives to
provide policy guidance to the RCMP on operational matters related to the nation-
al security functions of the RCMP. 47

I agree that the provincial government should have the authority to establish
a “policy of operations” for the OPP and other police services in Ontario. I
believe that this is a legitimate and beneficial exercise of the policy-making
function of the provincial government, as the McDonald and Arar commissions
also concluded.

The three ministerial directives issued to the RCMP which were cited in the
Arar Commission report provide a useful illustration of the scope and benefits of
ministerial directives. These directives address information-sharing agreements
between the RCMP and other agencies, RCMP investigations into sensitive sec-
tors such as unions, religious institutions, and academia, and the requirement
that the RCMP inform the minister of investigations likely to give rise to contro-
versy. Each directive establishes the government’s general expectations for how
the RCMP will perform its duties in certain sectors or situations. In so doing,
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the federal government has transparently and prospectively stated its policy and
operational objectives in these fields. Because the directives are transparent,
accountability is enhanced. Because they are prospective, the possibility of con-
troversy or inappropriate activities is reduced.

The RCMP has publicly acknowledged that these directives are helpful in
establishing a policy framework for areas of RCMP activities requiring clarifica-
tion by the political executive. The RCMP has also stated that the directives pro-
vide it with standards, in selected areas of policing activity, for achieving a
balance between individual rights and effective policing practice. The RCMP
has further stated that the directives are valuable because they inform the public
about the character of the supervision of the RCMP provided by the political
executive.48

There are many examples of “policies of operations” at the federal and provin-
cial levels. One notable “policy of operation” established by the Ontario govern-
ment is the Interim Enforcement Policy (IEP).

Like the RCMP, the OPP agreed that it is appropriate and often beneficial for
governments to establish “policies of operations”:

It is appropriate that government make policies that generally affect
police operations … Indeed, statutes and regulations that govern police
conduct and standards (Criminal Code, Highway Traffic Act, Police
Services Act, Provincial Adequacy Standards etc.) represent policy
decisions by governments that directly impact upon operations. Policy
decisions to prioritize enforcement against “guns and gangs,” illegal
biker activities or terrorism represent choices that directly impact upon
police operations. Accordingly, one must avoid oversimplifications
that deny government’s legitimate policy role in operational matters. The
phrases “specific operational decisions” and “day to day operations
of the police” are no doubt designed — albeit imperfectly — to
acknowledge government’s legitimate role in “policies of operations”,
while avoiding interference in specific operations so as to induce par-
tisan policing or its appearance.49

My analysis so far has focused on how policy and operations intersect. I
believe that it is equally important to emphasize that very often policy and oper-
ations should intersect. Sound government policy decisions are very often informed
by police operational policies. Operational decisions by the police are, in turn,
appropriately informed by government policy decisions.
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12.5.3 Exchanging Information

Is it appropriate for the police and government to exchange information during an
incident? Is it appropriate for government to ask the police to provide it with
information about the conduct of an operation? Can these requests be distin-
guished from attempts to influence the police on operational matters?

The McDonald Commission concluded that the responsible minister should
always have a right to be informed of any operational matter, even one involving
an individual case, if it raises an important question of public policy.50 The Arar
Commission also affirmed that the minister should be informed about RCMP
conduct.51 The Patten report similarly recommended that, in almost every case, the
policing board should be able to require a report from the chief constable, even
with respect to operational matters.52

I agree that the government has a legitimate authority and often a signifi-
cant interest in receiving information from the police about ongoing police oper-
ations. This authority is justified by the principle of ministerial accountability.

I have also concluded that the government very often has the responsibility
to keep the police updated on relevant policy decisions if it can be reasonably
foreseen that those decisions will affect police operations or public safety.

The need for full and frank exchange of information between police and gov-
ernment is very much a two-way street. Mutual information exchange promotes
better policy and operational decision-making. I believe that it would be a mis-
take, therefore, to simply prohibit exchanges of information between the police
and government. The OPP supported this view. The OPP told the Inquiry that the
“ability of police to make sound operational decisions … require[s] that government
communicate relevant policy decisions to the police, but do so in a timely way”:53

Experience provides many illustrations of this point. For example, if a
government decides to negotiate with occupiers, or having so negoti-
ated, decides to terminate those negotiations, these decisions often
impact upon public safety issues, and will generally compel the OPP
to consider what resources should be available or what proactive steps
should be taken to reduce the risk of violence when those government
decisions are made known. A decision by government to terminate
negotiations may require additional officers or the POU to at least
attend the scene, or cause ART members to discuss with the occupiers
their mutual expectations, and how the public safety issues might be
addressed.54

Information should flow both to and from the police. Care must be taken,
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however, to ensure that the information exchanged is reliable and accurate. Care
must also be taken to ensure that information exchanges do not become covert or
veiled attempts to inappropriately direct police operations. Therefore, any direc-
tion given to the police must be given in a transparent and clear manner that is con-
sistent with the statutory and political accountability of the minister responsible
for the OPP. As a general rule, any and all directions provided to the police should
be in writing. The police should also have access to processes by which they can
request that any informal attempt by government to direct or influence them be
directed through appropriate ministerial channels and be formalized in writing.

Ministerial accountability is particularly important in the context of Aboriginal
protests and occupations. The complexity of interests and issues involved in these
situations often means that the police need to give and receive information from
many different parts of government. Be that as it may, ministerial accountability
requires that exchanges of information generally should be filtered through prop-
er ministerial channels in an accountable and transparent manner.

In the context of a crisis, information and directions are often exchanged
through emergency meetings, telephone calls, or other fast-paced or spontaneous
communications. It is easy for meetings and communications like this to raise con-
cerns about inappropriate, undocumented government interference in police oper-
ations. The September 6, 1995 “dining room meeting” is a typical example.

It will not always be easy to strike the appropriate balance in a crisis. The
best way to minimize the risks of the fact or perception of inappropriate political
or governmental interference is to establish institutional and procedural protec-
tions which ensure that contacts generally occur within established lines of com-
munication and within ministerial lines of authority. The details of any information
exchanged between police and government must also be recorded as quickly and
as accurately as possible.

12.5.4 Guidance and Directions

Can the government provide “guidance” to the police on an operational matter
without giving “direction”? In other words, can a government give its opinion
to the police on an operational matter without crossing over into impermissible
interference?

The McDonald Commission concluded that the responsible minister could not
only request information about police operations, but also that he or she could “give
guidance to the [RCMP] Commissioner and express to the Commissioner the
government’s view of the matter, but he should have no power to give direction
to the Commissioner.”55 This distinction and recommendation is incorporated

POLICE/GOVERNMENT RELATIONS • 333



approvingly in at least one of the provincial government’s policy documents on
police independence:

Although the Minister has, on this analysis, no right to intervene in
particular cases where O.P.P. officers have exercised their quasi-judicial
functions, the Minister may be informed of any particular operational
matter, even in an individual case, if it raises an important question of
public policy. In such cases, the Minister should be allowed to give
guidance to the Commissioner and to express the government’s view of
the matter, but he should have no power to direct the Commissioner.56

In my view, the distinction between guidance and direction is neither sound
nor sustainable. I believe that all attempts to influence the police should be unam-
biguous and transparent.

Professor Roach’s background paper for the Inquiry described the way many
government actors in police/government controversies have defended their actions
by arguing that they were either merely seeking information from the police or sim-
ply providing guidance to them:

At various junctures, responsible Ministers and their staff have relied
on the controversial idea that they were seeking and conveying infor-
mation to the police as opposed to directing or even influencing their
actions. There is a danger that this distinction may be lost on the pub-
lic and perhaps the police.57

I accept the distinction frequently drawn between exchanging information
and government attempts to influence the police. However, I do not accept the dis-
tinction between providing “guidance” and “direction” to the police. The prospect
of “guidance” but not “direction” by the government almost inevitably creates
an appearance of improper influence. It also creates an accountability-free zone
in which governments would forever be able to plausibly deny responsibility for
the reasonable interpretations of their actions. In my view, anything beyond the
exchange of information between the responsible minister and the commission-
er should take the form of clear and written directives to the commissioner.
Anything less than that contradicts transparency and accountability—values that
are central to this report. Interestingly, I am supported in this conclusion by help-
ful submissions made on behalf of the OPP:

If the government should not be directing the police in an operational
sphere, it will generally follow that it should not be giving even 
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non-binding advice in that sphere. That is because any benefits asso-
ciated with the sharing of those views will generally be outweighed
by the danger that the non-binding advice will be perceived to con-
stitute a direction or an attempt to improperly influence the police. As
reflected below, if the communication takes place, concerns can be
addressed through documenting the communication to enhance trans-
parency and accountability.58

12.6 Modernizing Police/Government Relations

My analysis of police/government relations has persuaded me that the concept or
doctrine of police independence needs to be updated in light of a more contem-
porary understanding of how police and governments can and should work togeth-
er in a modern democracy. In the remainder of this chapter, I will discuss and
recommend a number of conceptual and institutional reforms which I believe
will help modernize our law and policies on police/government relations.

12.6.1 Rethinking “Independence”

Any attempt to modernize police/government relations must begin with a recon-
sideration of the term “police independence.”

Simply put, the term “police independence” is misleading. The word “inde-
pendence” suggests that the boundaries between police “independence” and
government “authority” can be clearly articulated and understood. We have
already seen that this is not always possible or advisable.

The word “independence” also implies a broad zone of independent, unfet-
tered police discretion which is patently at odds with the fact that the police can
be asked to explain their decisions and activities, even in the core area of law
enforcement.

The term is also misleading and unrealistic because our democracy gives
the responsible minister the right—and obligation—to decide policy matters,
including “policies of operations.” The minister’s legitimate authority to intervene
in these matters contradicts any pretence or suggestion of true “independence.”

Finally, it is not realistic or helpful to think of the government and the police
as necessarily operating in clearly defined separate spheres. Rather, there are
many overlapping areas where both the police and the government may have
legitimate interests.
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12.6.1.2 Police Operational Responsibility

The Patten Commission on Policing in Northern Ireland concluded that the term
“police independence” should be abandoned in favour of the term “police oper-
ational responsibility” in order to emphasize the accountability of the police with
respect to the exercise of their powers:

[L]ong consideration has led us to the view that the term “operational
independence” is itself a large part of the problem. In a democratic
society, all public officials must be fully accountable to the institu-
tions of that society for the due performance of their functions, and a
chief of police cannot be an exception. No public official, including a
chief of police, can be said to be “independent.” Indeed, given the
extraordinary powers conferred on the police, it is essential that their
exercise is subject to the closest and most effective scrutiny possible.
The arguments involved in support of “operational independence” —
that it minimizes the risk of political influence and that it properly
imposes on the Chief Constable the burden of taking decisions on
matters about which only he or she has all the facts and expertise need-
ed — are powerful arguments, but they support a case not for “inde-
pendence” but for “responsibility.” We strongly prefer the term
“operational responsibility” to the term “operational independence.59

I agree that the term “police operational responsibility” is generally a better
way to conceptualize and describe our contemporary understanding of what is often
referred to as “police independence.” The term “police independence,” to the
extent that it is realistically descriptive at all, should not apply beyond the core of
police decision-making in the exercise of law enforcement powers in individual
cases. In my view, any broader conception of “police independence” is outdated
and potentially misleading. I believe that the concept of “police operational
responsibility” better emphasizes the core values I have identified in this report.

12.6.1.3 Ministerial Policy Responsibility

Although I agree with the Patten Report that “police operational responsibility”
is a better term than “police independence,” I do not believe that the report went
far enough. In my view, “police operational responsibility” must be matched and
balanced with the complementary and contemporaneous concept of “ministeri-
al policy responsibility.” “Ministerial policy responsibility” recognizes and empha-
sizes that Canadian democracy depends on the appropriate minister’s bearing
ultimate responsibility for the policies pursued by the police.60
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Explicitly establishing ministerial “responsibilities” is important because it
clearly states that the responsible minister and his or her government have posi-
tive, enduring obligations to both develop and/or review policing policies and to
explain and defend those policies in the legislature. In so doing, the concept of
“ministerial policy responsibility” confronts and (it is to be hoped) discourages
abdication or shirking of appropriate oversight and policy responsibilities by
ministers or the government.

Government and ministerial shirking is a serious risk in police/government
relations. I wholeheartedly agree with the late Professor John Edwards that “undue
restraint on the part of the responsible Minister in seeking information as to
police methods and procedures can be as much as a fault as undue interference in
the work.”61

In cases where there is a disagreement between the policies proposed by the
police and those of the elected government, the responsible minister has the abil-
ity to direct the police to pursue his or her policies. The responsible minister
must, of course, provide such policies in a transparent manner so that the minis-
ter and his or her government can be held accountable for those decisions.

In sum, I believe that the terms “police operational responsibility” and “min-
isterial policy responsibility” better represent the complex overlapping spheres of
authority and responsibility that characterize the modern world of police/gov-
ernmental relations. These terms also emphasize that both the police and the
minister have a responsibility to explain and justify their actions to the public.

Another virtue of re-conceptualizing police independence is that the con-
cept of complementary ministerial and police responsibility is already found in
existing laws affecting both police and government. The police have a variety of
peacekeeping and law enforcement duties under both the Police Services Act and
the Criminal Code. Local police services boards also have a long list of “respon-
sibilities” under section 31(1) of the Police Services Act. Finally, the minister
has a variety of responsibilities with respect to policy-making and is subject to
provincial standards which are implicit in the long list of obligations under s.3 of
the Police Services Act. The acknowledgement of complementary responsibili-
ties is, therefore, not only explicit in existing laws but it is also more consis-
tent with the finest traditions of public service that should guide both the police
and the government.

12.6.2 Four Models of Police/Government Relations

Professor Roach’s background paper for the Inquiry outlines four possible models
of police government relations.62 Each model represents one stop on a spectrum
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of alternative legal and institutional arrangements to govern police/government
relations.

Models of this sort provide a convenient means of highlighting different pol-
icy options and the value choices and assumptions implicit in the choice of those
policies. I analyze Professor Roach’s models to determine which model best fits
the principles and priorities I have identified. That model will then become the the-
oretical or policy foundation for detailed recommendations which follow later
in the chapter.

Professor Roach’s first model is “Full Police Independence.” It is based on a
broad interpretation of the Blackburn doctrine and the broad understanding of
police independence articulated by former Prime Minister Trudeau. This model
essentially holds that police should be free from governmental direction on all
operational matters. It finds some support in s. 31(4) of the Police Services Act
which provides that municipal police boards cannot direct the chief of police
“with respect to specific operational decisions or with respect to the day to day
operations of the police.”

Many parties to the Inquiry made submissions and recommendations effec-
tively supporting this model, likely premised on the belief that it creates an
impermeable shield against the perception or fact of political or partisan influ-
ence. Support for this model is also likely based on a belief that the risks and
consequences of inappropriate police behaviour are far fewer than the risks
and consequences of inappropriate political interference.

Unfortunately, this model, taken to its logical extreme, could make the police
a law unto themselves and significantly undermine ministerial responsibility. It
could also encourage an abdication of political responsibility for the policy of
policing. Full police independence also has the potential to defeat transparency
and accountability if police accountability effectively becomes voluntary. The
Canadian Civil Liberties Association (CCLA) raised a significant further objec-
tion to this model in its submission to the Inquiry:

Why should it be assumed that the government has a monopoly on
political motivation? There is simply no reason to believe that police
officials are bereft of such predispositions. And what about all the
other prejudices that could shape police behaviour? It has been
alleged, for example, that certain police operations have been influ-
enced by racism or homophobia within the constabulary. As between
the appointed police and the elected government, why should it be the
police who have the right to make the last mistake?63
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Professor Roach’s second model is “Core Police Independence.” This model is
based on a more limited interpretation of police independence, defined by Professor
Roach as “core” or “quasi-judicial” police independence. The model is based on
Campbell and Shirose. It defines police independence as independence from gov-
ernmental direction with respect to the exercise of law enforcement decisions.

“Core police independence” has an impressive pedigree. It is consistent with
the approaches taken by the McDonald Commission, the Marshall Commission,
the APEC Inquiry, and the Arar Commission.

This model strikes a more attractive balance between the principles I have
adopted, because it protects police discretion to enforce the rule of law while
allowing ministerial direction on a wide variety of other matters, most notably those
affecting the policy of operations. Thus, this model is, potentially, in harmony
with the concepts of overlapping zones of police operational responsibility and gov-
ernmental policy responsibility. As a result, the “core police independence” model
appears consistent with the principles of constitutional democracy and account-
ability.

A third model of police/government relations is “Governmental Policing.”
It defines police independence from government very narrowly. This model also
accepts that central agencies within government will play a very important role
in directing the police.

Although “governmental policing” undoubtedly reflects pressures and trends
towards centralized authority within federal and provincial governments, it is
inconsistent with the principles of democratic government and the explicit language
of both the RCMP Act and Police Services Act. “Governmental policing” also
has the very real potential to create situations in which different parts of gov-
ernment can interact with and perhaps even direct the police without taking
responsibility.

Professor Roach’s final model of police/governmental relations is “Democratic
Policing.” The starting point for this model is an acknowledgement of core or
quasi-judicial police independence from government direction on law enforcement
decisions. This model recognizes, however, that the responsible minister should
be informed of all aspects of police operations in order to encourage explanato-
ry and cooperative forms of accountability and to ensure the minister’s authori-
ty to intervene in policy matters. Professor Roach explains that the democratic
model of policing takes challenges to ministerial responsibility seriously and
attempts to strengthen it by placing a new emphasis on transparent ministerial
directives. This model is consistent with the general framework of the Police
Services Act and with the general consensus of Canadian inquiries on police/
government relations.
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“Democratic policing” is distinguishable from “core police independence”
because “democratic policing” is explicitly intended to promote transparency
and public participation in policing policy. It also goes further than “core police
independence,” in that it aims to revitalize ministerial responsibility and count-
er trends toward increasing government centralization. As a result, it is consistent
with the responsibility of the minister under the Police Services Act, the princi-
ples of democratic government, ministerial accountability, and transparency. For
these reasons, I believe that the “democratic policing” model is the most appro-
priate conceptual framework for police/government relations in Ontario.

12.6.3 Principles in Practice: Democratic Policing

The democratic policing model balances the principles and objectives identified
in this report most effectively. It also creates a flexible, transparent, and account-
able framework in which police and government can exercise their respective
responsibilities, even in a fast-paced crisis. Indeed, flexibility, transparency, and
accountability are the fundamental attributes of this model.

This model of policing is inherently democratic, because it recognizes that
it is both impossible and undesirable to have static policing policies. Different
ministers and governments will inevitably adopt different policing policies. The
democratic policing model explicitly encourages the use of ministerial direc-
tives to ensure transparency and accountability for those changes.

Democratic policing also recognizes that it will be impossible to reach a con-
sensus about the dividing line between police and government responsibilities
in every situation. The flexibility inherent in ministerial directives means that
they could be tailored to specific situations.

The final virtue of the democratic policing model is that it acknowledges
and promotes democratic participation by encouraging policing policy to be
debated, evaluated, and established in a transparent and accountable manner.

Of course, the policy instruments utilized to further democratic policing need
not be limited to ministerial directives. There may be other institutional, policy,
or procedural initiatives that promote democratic policing.

12.7 Promoting Democratic Policing

There is no shortage of accountability mechanisms for police/government activ-
ities. In addition to ministerial oversight and police services boards, the OPP and
other police services in Ontario are subject to a wide range of internal and exter-
nal accountability mechanisms, including questions in the Legislative Assembly,
scrutiny by legislative committees, public complaints, civil lawsuits and criminal
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prosecutions, freedom of information requests, Special Investigations Unit (SIU)
investigations, the media, and coroner’s inquests.

One of the harsh realities of Ipperwash, however, is that each and every one
of these processes was utilized, at some point, to hold individuals and institu-
tions publicly accountable. Yet it still took a public inquiry to uncover some of the
key decisions that would eventually help the public understand the facts and
issues accurately. This is clearly unsatisfactory by almost any standard of demo-
cratic accountability.

Public accountability and democratic policing cannot depend on this kind
of sustained, expensive and time-consuming effort to get to the bottom of
police/government relations issues or controversies.

Several parties to the Inquiry recommended interesting and potentially valu-
able reforms to improve police/government relations. For example, Aboriginal
Legal Services of Toronto (ALST) recommended that the province establish a
police service board for the OPP. I discuss this proposal later in this chapter.

ALST also recommended that the province promulgate a “political interfer-
ence protocol” that would establish a mandatory procedure to be invoked when
allegations of political interference with the police are made. The political inter-
ference protocol and similar recommendations seek to create new institutional
processes or mechanisms to scrutinize police or government behavior following
some kind of allegation or proof of government interference.

I have reservations about the political interference protocol and related pro-
posals. There are already many accountability mechanisms for the OPP and other
police services, including SIU investigations, coroner’s inquests, freedom of
information requests, civil lawsuits, criminal trials, and public inquiries, which have
the ability to scrutinize the police/government relationship after some kind of
crisis or controversy.

There is no reason to believe that new or additional “post-incident” accounta-
bility mechanisms will be any better at promoting better police/government relations
than are any of the tools already available. I think that the more important objective
should be to promote better police/government relations before an incident occurs.
Just as importantly, I believe that police/government relations raises important pub-
lic policy issues, irrespective of whether there is a public controversy.

My reservations should not be confused with acceptance of the status quo.
Reforms are needed. I am convinced that the Police Services Act should be
amended and policies should be changed to provide a clearer and modernized
framework to govern police/government relations in Ontario. The emphasis in
the new framework should be on clarifying roles and responsibilities while
ensuring transparency and accountability in OPP and provincial government
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decision-making. An important additional benefit of these reforms is that they are
likely to promote better decision-making and reduce the occurrence of police/gov-
ernment relations controversies in the first place. I discuss the elements of this new
framework in the following sections.

12.7.1 Clarifying Police and Ministerial Responsibilities

My analysis in this chapter has been directed in large part to reconciling the
appropriate relationship between police independence and the overlapping and
potentially confusing roles and responsibilities of police and government.

I have already discussed why I believe that the existing powers in section
17(2) of the Police Services Act, which give the commissioner general control over
the OPP “subject to the Solicitor General’s direction,” are at odds with the gen-
eral consensus about the law enforcement core of police independence.

As a first step, therefore, I recommend that s. 17 be amended to provide that
the power of the Solicitor General to direct the OPP does not include directions
with respect to specific law enforcement decisions in individual cases, notwith-
standing the minister’s authority to issue directives under s.3(j) of the Act. This pro-
vision would both enshrine the principles found in Campbell and Shirose and
provide greater certainty about the core meaning of police independence.

By itself, however, this provision would not resolve fundamental questions
regarding police independence and the relationship between police and govern-
ment. I believe that the Police Services Act should be further amended to spec-
ify that the commissioner of the OPP has operational responsibility with respect
to the control of the OPP, subject to written policy directives from the Minister.

This second provision would enshrine the distinction between “police oper-
ational responsibility” and “ministerial policy responsibility” which I discussed
earlier in this chapter. The term “operational responsibility” would firmly estab-
lish, if not emphasize, that the police can be held accountable after the fact for
the manner in which they discharged their operational responsibilities. This
amendment would also more firmly establish the authority of the responsible
minister to assume responsibility for policy directives, including directives with
respect to the policy of operations.

These amendments, taken together, would go a long way toward establishing
an appropriate statutory foundation for police/government relations in Ontario.

12.7.2 Promoting Ministerial Accountability

A second important area of legislative reform in police/government relations is
the need to promote the accountability of the minister responsible for policing 

342 • REPORT OF THE IPPERWASH INQUIRY — VOLUME 2



decisions. This reform would address the concerns raised in Ipperwash and else-
where about the diffusion of decision-making and accountability for important
policing decisions. Accordingly, I recommend that the Police Services Act be
amended to prohibit any person other than the Solicitor General or his or her
delegate from giving directions to the OPP. This provision would make it clear that
it is never proper for another minister, an MPP, or a political staff person to pur-
port to issue directions to the OPP unless that person was designated to do so. On
its face, this reform would promote personal accountability and reduce extrane-
ous, unaccountable interventions while acknowledging that the minister often
conveys directions through his or her officials.

For greater certainty, the Act should also specify that ministerial directions
must be directed to the commissioner or his or her delegate. Section 31(3) of the
Act provides a strong precedent for this approach. This section prohibits members
of local police boards from giving directions to any members of the police force
and requires any direction to go directly to the chief of police. This amendment
would underline that directions should always be directed through the OPP chain
of command and should never go directly to the incident commander or any other
police officer. This amendment would also ensure that any and all ministerial
directions were addressed to police officials with the requisite rank, training,
and experience to consider them.

I recognize that interministerial and intergovernmental committees often
play an important and necessary role in determining the government response
to large public order events and Aboriginal occupations and protests. It is nev-
ertheless important in our democracy that government directions be chan-
nelled through the responsible minister. This is necessary to ensure transparency
and accountability and to respond to the danger that the police will be placed
in the impossible position of being faced with conflicting directions. A require-
ment that the direction be made by the Solicitor General or his or her designate
also ensures that the content of the direction will be measured against the
statutory obligations of the Solicitor General to refrain from direct law enforce-
ment decisions in individual cases, and in a manner that is sensitive to the
history of police/government relations and within the proper confines of the
Police Services Act.

12.7.3 Revitalizing Ministerial Directives

The amendments I recommend would not resolve the definitional or practical
problems regarding the precise ambit of the respective powers of the police and
the government. As discussed earlier, there are a number of difficult issues 
concerning the relationship between policy and operations, the policy of opera-
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tions, information exchanges between police and government, and the murky
distinction between government “direction” and “guidance.”

In my view, these issues are not amenable to statutory definition or codi-
fication.

The model of democratic policing I recommend recognizes that the pre-
cise ambit and content of police operational responsibilities and governmental
policy responsibilities will evolve over time. I am persuaded that the best way
to approach the difficulties of distinguishing policy from operations is not
through attempts at a static or legalistic definition, but rather by providing a
process to resolve difficulties in defining policy and operations which will
promote transparency and accountability and will be consistent with ministe-
rial responsibility.

It may well be that the responsible minister will agree with the way the police
discharge their operational responsibilities in most cases. Nevertheless, it is
important, as the McDonald Commission recognized, for the responsible min-
ister to have the option of intervening. I would add, however, that it is absolute-
ly crucial that such intervention be in the form of a written ministerial directive
which, perhaps with restrictions necessary to protect ongoing investigations and
confidential information, will be made public.

Ministerial directives are attractive for a number of reasons:

Ministerial directives are a flexible yet transparent and accountable
method for providing government directions to the police. There is no
statutory limit on their potential application: they can be prospective,
general, or specific.

Ministerial directives are also public documents. As a result, they are
not subject to arguments about Cabinet confidentiality, litigation, or pri-
vacy privileges such as arose during the controversy over Ipperwash.
Ministerial directives promote accountability for decision-making
because they must be promulgated and withdrawn in public. Ministerial
directives are also likely to be enduring statements of government pol-
icy. The fact that they are written down and public encourages policies
based on best practices, rather than on ad hoc or crisis-driven agendas.

Finally, ministerial directives are neither novel nor expensive. Section
3(j) of the Police Services Act already gives the minister the explicit
power to issue directives to police services across the province. The
directive process does not require any new or costly institutional
reforms.
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It goes without saying than any process to revitalize ministerial directives
must be accompanied by a public, transparent process for issuing, circulating,
and withdrawing them. Any directives must also make it clear who issued them
and to whom they are applicable and that they represent government policy. A min-
isterial directive issued in this manner would be a considerable improvement on
the manner in which policy directions were communicated at Ipperwash.

There are some promising international and Canadian examples of ministe-
rial directives being used as instruments to promote both transparent govern-
ment policy-setting and ministerial responsibility.

Professor Stenning’s comprehensive study of recent international experience
with police government relations described the growing international trend toward
promoting police/government transparency through the use of directives.64 He
noted, for example, that the recent Police Reform Act in the United Kingdom
contemplates that local police authorities will prepare action plans to be approved
by the Home Secretary. The Act also empowers the Home Secretary to issue
“codes of practice relating to the discharge of their functions.” A code of practice
has been issued with respect to the use of firearms.

Professor Stenning also outlined important developments in several Australian
jurisdictions, including the 1998 South Australia Police Act. This Act states that
“Subject to this Act and any written directions of the Minister, the Commissioner
is responsible for the control and administration of the South Australian police.”
The Act also provides that any ministerial direction to the commissioner must
be published in the Gazette within eight days of issue and laid before each House
of Parliament within six sitting days. René Marin approved of this legislation in
a published analysis. In his view, the directive approach can bring “the trans-
parency necessary to avoid potential conflict” and unfounded allegations of inter-
ference in “the very sensitive relationship between the Minister responsible for the
police and police authorities.”65

The Queensland Police Services Administration Act likewise provides that
the minister may give direction to the commissioner about “policy and priori-
ties to be pursued in performing the functions of the police service,” subject to the
provision that all written directions should be kept and provided annually to the
Crime and Misconduct Commission and then referred to the Parliamentary
Committee on Crime and Misconduct.

Finally, section 37(2) of the Australian Federal Police Act provides that “the
Minister may, after obtaining and considering the advice of the Commissioner and
of the Secretary, give written directions to the Commissioner with respect to the
general policy to be pursued in relation to the functions of the Australian Federal
Police.” Professor Stenning concluded that the recent trend in Australia is
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towards attempts to define and clarify the governance relationships
between police commissioners and government ministers through
legislative provision, rather than simply through recognition of con-
stitutional convention …. A critical aspect of such provisions has
been the requirement that ministerial directions that are given, must
be in writing and must be published, and/or laid before the legislature
for scrutiny and debate.66

Professor Edwards similarly concluded that, in general, the federal legislation
in Australia which established a Director of Public Prosecutions who is subject to
written and published directives from the Attorney General was an optimal means
of “conferring upon any office holder the maximum degree of independence
when making prosecutorial decisions,” but also maintaining “parallel regard for
sustaining the principle of ministerial accountability.” 67

In my view, these international reforms should be considered best practices.
There are also several Canadian examples of written directives to clarify and

publicize government policy:

Acting on the advice of Professor Edwards, the Marshall Commission
recommended that the Attorney General of Nova Scotia be given the
authority to issue written guidelines and specific directives to the
provincial Director of Public Prosecutions (DPP). The commission
further recommended that these guidelines and directives be reduced
to writing and published in the Gazette. The commission concluded
that this system represented “the right blend of [day-to-day prosecuto-
rial] independence and [ministerial] accountability.”68

The Nova Scotia Act also contemplates consultation and discussions
between the Attorney General and the DPP about individual cases
which do not have to be reduced to writing and published. This has
raised fears in some quarters that informal political interventions in
prosecutions will occur.69 These concerns must be acknowledged; how-
ever, in my view, they underline the fact that the success of any new
institutional structure will depend in no small part on the integrity of
the individuals who operate within that structure. I am confident that
the directive model provides a sound institutional framework for
police/government relations, which will promote transparency, account-
ability, and ministerial responsibility.

Key elements of the Nova Scotia DPP model have recently been adopted in
the new federal Director of Public Prosecutions Act, including the requirement that
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any specific or general directives from the Attorney General to the DPP be pub-
lished in the Gazette.70

The Arar Commission recently examined the important role of ministerial
directives with respect to the national security activities of the RCMP. Justice
O’Connor recommended that “the Minister responsible for the RCMP should
continue to issue ministerial directives to provide policy guidance to the RCMP
in national security investigations, given the potential implications of such
investigations”:71

Appropriate use of such directives does not interfere with the inde-
pendence of the RCMP as a law enforcement agency, as the purpose of
the directives is solely to provide policy guidance with respect to the
overall operation of the RCMP. There is no attempt to encroach on the
making of law enforcement decisions in individual cases, which comes
within the legitimate ambit of police independence.72

The Interim Enforcement Policy issued by the Ontario Ministry of Natural
Resources can also be seen as a form of ministerial directive. Subject to some enu-
merated exceptions, it requires approval of the assistant deputy minister before
planned enforcement procedures, including search warrants, are undertaken with
respect to the exercise of Aboriginal harvesting rights. It also provides for consul-
tation with Aboriginal chiefs before decisions are made to proceed with charges.
This directive provides policy guidance and procedures to govern the exercise
of law enforcement discretion. It helps provide a transparent policy structure to
ensure that law enforcement discretion is exercised in a manner that takes
Aboriginal and treaty rights into account.

A statutory requirement that both general guidelines and specific directives
be reduced to writing and made public should help ensure that the responsible min-
ister is held accountable for any political intervention in policing. It should also
assist in ensuring that government intervention flows through the responsible
minister. This, in turn, should discourage central agencies or political staff from
performing an end run around the traditional and statutory framework of minis-
terial accountability for policing.

Government-wide consultation is perfectly acceptable, and indeed often
desirable. The benefit of ministerial directives, however, is that they ensure that
government policy is properly filtered and conveyed through the appropriate
minister. This should help ensure that directions given to the police respect the core
of police independence and the expertise of the police in operational and law
enforcement matters.

It is always possible that government officials will be tempted to give advice
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or directions which they are unwilling to reduce to writing or make public. A
potential response to this danger would be to allow the commissioner of the OPP
to request that directions from the minister be reduced to writing and tabled in a
manner similar to formal ministerial directives. This would give the commission-
er an option short of resigning if faced with what he or she believed to be improp-
er or unwise direction from the responsible minister. The commissioner could
also use this authority to resist attempt by officials other than the responsible min-
ister to direct the police. The commissioner’s power to require that directions be
reduced to writing would undoubtedly encourage second thoughts within govern-
ment about the propriety, content, and process of potential directions to the police.

Finally, ministerial directives should be, in my view, more formal than the
advisory policy guidance provided in the present Policing Policy Manual. They
should be treated as formal statements of government policy. Depending on their
subject, they should also occasionally be promulgated as regulations under the
Police Services Act.

Readers will note that the existing Police Services Act already gives the min-
ister the authority to issue directives. The problem with the current Act, howev-
er, is that the process for issuing, circulating, and withdrawing ministerial directives
is not transparent, systematic, or mandatory. By way of contrast, the practices
adopted by the Nova Scotia and Australian jurisdictions outlined above meet
these objectives. Accordingly, I recommend an equivalent process for Ontario. This
process should be set out in a regulation to the Police Services Act.

These legislative and ministerial directive reforms will provide significant
protection for the OPP from the risks of inappropriate government influence.

12.7.4 Institutional Structures and Processes within the OPP

In its Part 2 submission, the OPP recommended several additional measures
the OPP could take to better insulate operational decision-makers, incident com-
manders, and front-line officers from inappropriate government direction or
advice.73

First, the OPP reported that it is developing a policy on access to the command
post which would generally prohibit access to the command post by persons
other than police officers.

Second, the OPP recommended that OPP officers (particularly Level 2 and
Public Order Commanders) be trained in the OPP policy on access to the command
post.

Third, the OPP recommended that it might be appropriate, in major incidents,
for the OPP to assign an operational liaison officer designated as the contact
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person for elected officials. The OPP further recommended, however, that there
be no inflexible rule that commanders cannot directly communicate with politi-
cians or other community leaders. The OPP submitted that an incident command-
er may have a relationship with community leaders which could be utilized to
reduce the likelihood of violence.

These measures seem reasonable to me, and I recommend that the OPP pur-
sue them actively. I also encourage the OPP to monitor the effectiveness of these
measures and to adapt their policies based on this experience.

In order to promote further transparency, I also recommend that the OPP
post its relevant policies, as well as any ministerial directives, on its website, cir-
culate them to the OPP advisory committees I recommended earlier, and make
them available to the public upon request.

12.7.5 Briefings, Policies, and Training

Experience at Ipperwash and elsewhere shows that MCSCS and the OPP should
adopt complementary formal policies which set out their respective roles, respon-
sibilities, and mutual expectations in police/government relations. This would
provide policy-makers with a level of detail and explanation not available in leg-
islation or regulations. These policies should adopt the principles and findings on
police/government relations outlined in this report, including specific provisions
on the following issues:

• The core of “police independence”

• The “policy of operations”

• Police operational responsibilities

• Government policy responsibilities

• Information exchanges between police and government

• Dedicated procedures to be used to manage police/government relations
during a critical incident

All senior officials within MCSCS and the OPP should be briefed or trained
in these policies as a matter of course. Other government officials should be
briefed as necessary, depending on the circumstances. These policies should
also be posted on the MCSCS and OPP websites and be made publicly available
upon request. This would provide a level of transparency, accountability, and
understanding of police/government relations above and beyond what was avail-
able at Ipperwash.
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12.7.6 Police/Government Relations during a Crisis

Although a number of difficult issues with respect to police-governmental rela-
tions can be headed off by planning and mutual understandings between police and
government, some issues will only emerge in the context of a critical incident. As
the recent events at Caledonia demonstrate, there may also be intense media
interest and ministers may find themselves subject to intense questioning, both in
the Legislature and by the media. This may place enormous pressure on the police
and the government to respond quickly and decisively.

As in other areas of police/government relations, I believe that decision-
making during a critical incident should be guided by the need for transparency,
accountability, and respect for ministerial responsibility. Wherever possible,
exchanges of information and other interactions between the police and the gov-
ernment should be recorded, and joint minutes should be distributed and veri-
f ied. Except in emergency circumstances, there should not be any direct
communications from government to incident commanders and other officers
on the ground. Requests for information and directions should be filtered through
proper chains of command. If circumstances make these normal processes impos-
sible, there should be an obligation to record in some form any direct dealings
between government and the police. Special attention should be paid to explain-
ing and justifying any departures from normal procedures.

There was some discussion in the Part 1 hearings about the use of “buffers”
with respect to information exchange. I agree that the incident commander should
generally be buffered and protected from direct knowledge of discussions with-
in government which might affect or evaluate operational performance. As I have
indicated in my Part 1 report, all communications to and from the incident com-
mander at Ipperwash should have occurred through proper channels. At the same
time, however, caution is required if buffers are extended beyond sheltering those
responsible for operations. Indeed, there is a danger that the buffer concept, when
applied to ministers, could run counter to the principles of ministerial responsi-
bility and accountability which I have stressed in this report. In no way should the
minister be buffered or sheltered from his or her policy responsibilities. That
said, I also recognize that there are limits on a minister’s time, and many exchanges
of information occur during meetings of the minister’s staff and government offi-
cials. In these circumstances, political staff and senior civil servants should take
care to ensure that the minister is kept informed of events and has a full oppor-
tunity to discharge his or her policy responsibilities.

Although an interministerial and indeed an intergovernmental response will
often be appropriate and necessary to respond to Aboriginal protests and occupa-
tions, policing issues should be channelled through the Ministry of Community
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Safety and Correctional Services, as contemplated by the Police Service Act and
by the traditions of constitutional democracy. Such channelling efforts should
not be seen as matters of form or legal nicety. Rather, they are necessary to ensure
transparency and accountability. The model of governmental policing in which the
OPP is directed by all parts of government is, in my view, unworkable and it
seriously undermines accountability. I would also add that channelling policing
matters within the appropriate department would also ensure that the responsible
policy-makers have the full benefit of the experience, expertise, and knowledge
of the police. It should also ensure that the relevant representatives of both the gov-
ernment and the police are familiar with the history and principles of police/gov-
ernment relations.

12.7.7 Does the OPP Need a Police Services Board?

I am a strong supporter of the principle of civilian oversight of police services and
of police service boards in a municipal context. There is no doubt that police
services must be accountable to democratically elected governments or to repre-
sentative bodies.

Several parties recommended that a province-wide police service board be cre-
ated for the OPP as a means for addressing a number of issues that came to light
during the Inquiry. Proponents of a province-wide police service board submit-
ted that, among other benefits, a board would put greater distance between the
provincial government and the OPP. For example, ALST submitted that a board
“would act as a buffer between the government and the police, providing an extra
layer of security against any perceived intentional or inadvertent government
interference with specific day to day police operations.”

I believe that this proposal is based on an acceptance of the conventional
dichotomy between policy and operations. It may also be based on a conclusion
that government involvement necessarily amounts to inappropriate interference
or an encroachment on police independence and therefore needs to be curtailed.
In my view, taking this course would have the result of widening the scope of
police independence by drawing a brighter, or wider, line between police opera-
tions and government intervention.

There is no reason to believe that a provincially elected government has a
monopoly on political motivation. Municipally elected councillors or unelected
appointed officials, who generally constitute the members of a local police serv-
ice board, may also be politically motivated. The important principle in both
contexts is that the police need to be accountable to a democratically elected
civilian oversight agency.

I believe that the democratically elected provincial Cabinet minister respon-
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sible for the provincial police could provide appropriate civilian oversight just
as well as municipally elected councillors do, and perhaps even better than unelect-
ed, appointed officials do.

Our provincially elected officials have an obligation to be engaged with and
aware of the activities of all public institutions, including our provincial police
force. They have not always been so engaged in the past, and that is why, in this chap-
ter, I recommend a closer relationship between the government and the OPP rather
than a more distant one. However, it is critically important that this closer relation-
ship be coupled with the mechanisms I described earlier in this chapter to ensure
transparency and accountability for decisions made within the context of that rela-
tionship. I have concluded that the conventional dichotomy between policy and
operations is insufficient to meet the objectives of contemporary police/govern-
ment relations, and I believe that the new framework for police/government relations
I have recommended in this report will significantly strengthen the democratic
accountability and transparency of government activities in relation to the OPP.

Accordingly, notwithstanding some of the compelling arguments for estab-
lishing a province-wide police service board, I am concerned that, with its explic-
it objective of reinforcing the distinction between government policy and police
operations, it could effectively reinforce what is already a problematic distinction.

A province-wide police service board, no matter how well organized or con-
stituted, would add another layer of authority and potentially further diffuse min-
isterial accountability for the police service rather than improve it. It could lessen
if not obstruct the potential benefits of the new framework I have recommended
for police/government relations by further removing the provincial government,
through the minister responsible for policing, from his or her oversight obligations.
A province-wide police service board could also give the minister and provincial
government a convenient, expansive, and permanent rationale for disavowing
responsibility or accountability for the OPP.

Professor Roach discussed some of the merits of a province-wide police
service board in his Inquiry background paper and concluded that

it could be argued that adding another body … might only cause con-
fusion and diffuse accountability.”74

In this report, I have taken the approach that immediate steps need to be
taken to achieve greater clarity in responsibility and accountability. The minister
responsible for policing and the provincial government should assume more
responsibility for the OPP’s activities rather than less, and this includes activities
related to Aboriginal occupations, police/Aboriginal relations, and treaty and
Aboriginal rights.

352 • REPORT OF THE IPPERWASH INQUIRY — VOLUME 2



The Canadian Civil Liberties Association put it well:

Whether or not there is illegality in any protest activity, a strong element
of free speech will invariably be involved, and often, of course,
Aboriginal and treaty rights as well. The importance of these rights
in the panoply of Canadian constitutional protections requires that
government bear the total and obvious responsibility for any decisions
to curtail what may occur.75

Judged against this standard, I noted the testimony of Mr. Runciman, the
Solicitor General at the time of Ipperwash. Perhaps stemming from a more tradi-
tional view that there is a clear boundary between government and police decision-
making, he went to some lengths to distance himself from the activities of the
OPP during the Aboriginal occupation of Ipperwash Provincial Park. Mr.
Runciman characterized his role in 1995 as essentially a watching brief.

In my view, this perspective is no longer helpful. I believe that a “hands off ”
approach by the minister responsible for policing in the province is inappropriate
during or following an Aboriginal occupation or protest.

Other reasons for and against the establishment of a police service board
were shared with me over the course of the Inquiry. The OPP recommended
against establishing an OPP police service board. Its position was based, in large
part, on several practical challenges to establishing a workable board owing to the
complexity of the OPP’s policing arrangements across the province:

[The OPP provides] direct policing services to approximately 182
municipalities not policed by another service, and to another 130
municipalities via 103 contracts. It provides direct policing to 19 First
Nations and administers policing for 20 more First Nations. It delivers
specialized police services pursuant to 135 specialized service frame-
work agreements and on request from the Crown Attorney, a police
services board, a Chief of Police or the Ontario Civilian Commission
on Police Services. The OPP provides policing on highways, water-
ways, provincial parks and trail systems. It provides investigative assis-
tance to municipal and First Nation police services, and is responsible
for emergency response and resources for major incidents, emergen-
cies or disasters.76

Other experienced observers, notably former Deputy Attorney General
Larry Taman and former Deputy Solicitor General Elaine Todres, did not believe
that a province-wide police service board to govern the OPP was necessary or
advisable—for both practical and financial reasons.
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There are many difficult philosophical, organizational, and structural issues to
be resolved before one could confidently recommend the establishment of a
province-wide police services board. In its submission, the OPP articulated many
of them, including the following: What would the relationship be between the
province-wide police service board and local police service boards that already exist
in many of the municipalities where the OPP provides police services? Depending
on which of the 400 communities it polices was involved, would the OPP be
answerable to two police service boards? What would the relationship be between
the province-wide police service board and First Nations communities?77

There was no consensus on these issues during the hearings or in the submis-
sions by the parties.

I am in favour of any mechanism that has the potential to improve public par-
ticipation in OPP decision-making, as were several senior OPP officials who tes-
tified at the hearings, including former OPP Commissioners Thomas O’Grady
and Gwen Boniface. However, unlike municipal police service boards, a provin-
cial board is more likely to be far removed from the local communities served by
the OPP. It would be hard to replicate the dynamic, democratic participation of
community groups that contributes so significantly to municipal policing policy
and accountability. In the absence of that participation, a provincial police service
board might offer the appearance but not the reality of democratic legitimacy.

In making its arguments for a province-wide police services board, ALST
described the role of the Northern Ireland Police Services Board and its rela-
tionship to District Policing Partnerships (DPPs). My understanding is that,
among other things, the DPPs are a means through which local community inter-
ests are channeled into local police planning, thus providing a forum for consul-
tation on matters affecting the policing of the district.

In my view, Ontario could adapt this Irish practice to our own context and
could benefit from it. For example, the provincial government could establish
regional citizen advisory committees, reporting directly to the minister and advis-
ing the minister regarding his or her policy and oversight responsibilities. These
committees could reflect the local communities they serve and include Aboriginal
participation. In this way, they could provide many of the benefits of a province-wide
police service board but still keep the responsible minister engaged and involved.

In conclusion, notwithstanding my strong support for the role played by local
police service boards, my preference is for a revitalized model of democratic
policing based on the recommendations set out in this report.

I want to emphasize that my analysis on this subject is premised on my expec-
tation that the reforms I have recommended in this chapter will be implemented
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fully by the OPP and the provincial government. It is also based on the premise
that the OPP and the provincial government will adopt my recommendations,
set out elsewhere in this report, regarding policing as it relates to Aboriginal peo-
ples. In the absence of these changes, a province-wide police service board may
well be the only means of achieving the desired objectives of transparency,
accountability, and participation in police decision-making by Aboriginal peoples
and other citizens.

Therefore, I recommend that this issue be reviewed two years from the date
of this report, and if the recommendations I have made have not been imple-
mented or have not had the desired effect, I urge the provincial government to
reconsider the issue of the need for a province-wide police service board.

12.8 Role of the Deputy Minister of Community Safety and
Correctional Services

At present, the commissioner of the OPP reports to the deputy minister of
Community Safety and Correctional Services. This structure is intended, in part,
to “buffer” or shield the minister from allegations of inappropriate political inter-
ference in police decision-making.

From a democratic policing perspective, the deputy minister’s “buffer” role
is problematic. One of the main points I have made in chapter is that the provin-
cial government and the OPP must carefully consider the manner in which they
communicate with each other and then they must be prepared to be accountable
for that communication in a manner as open and transparent as possible.

The insertion of the deputy minister between the minister and the commission-
er encourages the minister to take a “hands-off ” approach to policing matters. It
also reduces accountability, because the deputy minister is clearly not publicly
accountable for his or her decisions in the same manner as the minister is.
Therefore, a direct reporting relationship between the minister and the commis-
sioner of the OPP makes good sense and follows naturally from the
transparency/accountability analysis set out in this chapter. It would also acknowl-
edge that the relationship between the provincial government and OPP is gov-
erned by unique rules and considerations that are not applicable to other ministry
operating divisions.

Changing the OPP commissioner’s reporting relationship in this manner
would match the reporting relationship between the commissioner of the RCMP
and the federal policing minister.
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12.9 Other Law Enforcement Agencies

The police were obviously the focus of attention in Ipperwash, but I am well
aware that many of the Aboriginal people who participated in Part 2 expressed seri-
ous concerns about possible confrontations between Aboriginal people and oth-
ers in government, most notably MNR conservation officers. As a result, I believe
that my Part 2 mandate to make recommendations to prevent violence means
that I cannot ignore the possibility of confrontations between Aboriginal people
and others in government who exercise police powers. The protest at Burnt Church
is perhaps the most notable example of a confrontation involving a non-police
enforcement agency, in that case the federal Department of Fisheries and Oceans.

The enforcement powers of conservation officers and their relationship to
police independence raises unique issues: Do MNR conservation officers have the
same independence as police officers, or do different considerations apply? What
policies or practices, if any, should be implemented with respect to conservation
officers in this area?

Unlike police/government relations or police independence, the issue of con-
servation officer or quasi-police independence does not appear to have been ana-
lyzed by any previous inquiry or report. Nevertheless, I have been assisted in this
area by a number of helpful submissions or Part 2 projects, including from the
Chippewas of the Nawash Unceded First Nation, the Union of Ontario Indians, the
OPP, and the Ministry of Natural Resources. The background paper on regulato-
ry regimes, commissioned by the Inquiry from Jean Teillet, was also very helpful.

My MNR-related analysis in the preceding chapters emphasized the need
for consistency and coordination of police/MNR policies and processes. I also
emphasized that the same general principles that apply to the police or provincial
government generally should also apply to MNR.

It could be argued that conservation officers should have the same independ-
ence and discretion as police officers do, because they are involved in law enforce-
ment. No doubt, many considerations justifying police independence apply equally
to conservation officers. For example, there is no reason to believe that conser-
vation officers exercising their enforcement powers should be any more subject
to partisan influence than police officers are. As a result, it is certainly possible
that a court could find that those who exercise powers as peace officers enjoy a
limited degree of independence from government direction when they exercise their
law enforcement discretion in individual cases.

It could also be argued that the role of the police is distinct from that of other
public servants and that it would be dangerous to recognize that civil servants
have the same independence as the police do in our democracy.
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Both arguments have merit. Nevertheless, I continue to believe that it would
be a mistake to reduce this issue to a simple question of whether conservation offi-
cers enjoy police independence. On the contrary, I believe that the principle of
shared or overlapping operational and policy responsibilities which I have applied
to the police should be applied to conservation officers as well. In practice, this
would mean that conservation officers could have a limited “core” of independence
in their law enforcement functions. It would also mean, however, that the govern-
ment has both the authority and the responsibility to intervene in policy issues, to
issue policy directives, and to identify policies of operations as may be appropriate.

The provincial government has developed an Interim Enforcement Policy to
govern the application of the Fish and Wildlife Conservation Act to Aboriginal har-
vesting for personal or community use. As noted above, the Interim Enforcement
Policy is an example of how the provincial government can establish a “policy of
operations” in an accountable and transparent manner.

In the circumstances, I believe that it would be appropriate for the Ministry
of Natural Resources and any other law enforcement agency to adopt and dis-
tribute a ministerial policy with respect to ministerial directives to enforcement
officers which are consistent with the principles and findings in this report regard-
ing police/government relations generally. I do not believe that this policy needs
to be promulgated in legislation or regulations.

Recommendations

71. Section 17 of the Police Services Act should be amended to specify that
the power of the responsible minister to direct the OPP does not include 
directions regarding specific law enforcement decisions in individual cases,
notwithstanding the responsible minister’s authority to issue directives under
s. 3(j) of the Act. This section should be further amended to specify that
the commissioner of the OPP has “operational responsibility with respect to
the control of the OPP, subject to written directives from the responsible
minister.”

72. The Police Services Act should be amended to prohibit anyone but the
responsible minister (or his or her delegate) from providing directions to
the OPP. The Act should also specify that ministerial directions must be
directed to the commissioner of the OPP (or his or her delegate).

73. A regulation should be issued under the Police Services Act specifying the
procedure for issuing, circulating, and withdrawing ministerial directives.
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This regulation should specify that

a. all ministerial directives are to be in writing, subject to the limited excep-
tion of an extraordinary or exigent circumstance which prevents the
directive from being written down. In these situations, the directive must
be issued in writing at the earliest opportunity; and

b. all ministerial directives should be publicly accessible, including being
published in the Ontario Gazette, posted on the Ministry of Community
Safety and Correctional Services website, and available to the public
upon request within seven days of being issued. This provision is subject
to the limited exception that the publication/circulation of the directive
should be delayed if it would affect public safety or the integrity of an
ongoing police operation. In these situations, the directive should be
published/circulated at the earliest opportunity.

74. The regulation should also specify that

a. the commissioner of the OPP should refuse to consider a government
direction which is not in writing or not intended to be made public;

b. the responsible minister does not have the authority to offer “guidance”
as opposed to “direction” to the commissioner of the OPP; and

c. government intervention with respect to “policies of operations” must
be in the form of a written ministerial directive.

75. The OPP should post relevant ministerial directives on its website, circulate
them to the OPP advisory committees, and make them available to the pub-
lic upon request.

76. The Ministry of Community Safety and Correctional Services and the OPP
should adopt complementary formal policies that set out their respective
roles, responsibilities, and mutual expectations in police/government 
relations. These policies should adopt the principles and findings on
police/government relations outlined in this report, including specific pro-
visions on the following issues:

• The core of “police independence”

• The “policy of operations”

• Police operational responsibilities
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• Government policy responsibilities

• Information exchanges between police and government

• Dedicated procedures that will be used to manage police/government
relations during a critical incident

All senior off icials within the Ministry of Community Safety and
Correctional Services and the OPP should be briefed or trained on these
policies. Other government officials should be briefed as necessary. These
policies should also be posted on the Ministry of Community Safety and
Correctional Services and OPP websites and be made publicly available
upon request.

77. The OPP should establish policies and procedures to insulate operational
decision-makers, incident commanders, and front-line officers from inap-
propriate government direction or advice.

78. The Ministry of Natural Resources should develop a policy respecting 
ministerial directives to its conservation officers which is consistent with the
principles and findings on police/government relations generally as set out
in this report.
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