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Leaks from the rooftop parking deck were an ongoing
issue in the Mall during the period of NorDev’s ownership.
In spite of this problem, NorDev spent relatively paltry
amounts of money to maintain the roof.
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New Owner, No New Solutions

Background to Retirement Living
The genesis and launch of Retirement Living
Non-Profit Retirement Residences of Elliot Lake (Retirement Living) was incorporated as a not-for-profit
corporation in February 1991. It carries on business as Elliot Lake Retirement Living.
As I will discuss in greater detail later in this Report, in 1999 Retirement Living incorporated a for-profit
subsidiary, NorDev, for the purpose of taking title to, and owning, the Mall and the Hotel. While these corporate
entities are technically distinct, they shared common boards of directors and managers for the period that
Retirement Living owned the Mall and the Hotel. Unless otherwise specified, a reference in the Report to
Retirement Living also includes, where applicable, a reference to NorDev. The reader will see that I make distinct
reference to the respective entities when doing so is necessary for a proper description of the evidence.
The roots of the Elliot Lake retirement living program extend back to 1987, when a committee was struck, under
the auspices of the City’s Economic Development Committee, to address what was already a surplus of housing
in Elliot Lake. Even before the uranium mine closures of 1990, the mining companies had built too many homes
in the area. The original purpose of the retirement living program was to fill those houses. In the 1980s, even
newly built homes were sitting vacant.1
Initially, very few resources were devoted to either the concept or the committee’s work. Denison Mines Corp.,
Rio Algom Mines Ltd., and the City of Elliot Lake were each asked to contribute $25,000, which allowed the
program to start in 1987 with an initial $75,000 advertising budget. At this time, the mining companies not only
owned their own housing properties but also managed the rentals, though the whole concept was marketed as
the Elliot Lake retirement living program.
The situation changed in 1990, when the two primary mining companies began closing their mines in and
around Elliot Lake. The closure of the Denison and Rio Algom mines had a devastating impact on the community,
and the situation was viewed as a crisis.2 As result of the closure of the mines, 4,500 full-time mining jobs were
eliminated and approximately 4,000 secondary jobs were expected to be affected.3 In addition, the City stood
to lose 45 percent of its tax base, but the service requirements and other demands on the municipality were not
proportionately reduced.4
As a preliminary response to this impending economic disaster, the City commissioned a study, funded by the
Ministry of Northern Development, to determine the feasibility of transitioning Elliot Lake into a retirement
community. The study concluded that, in light of the abundance of quality housing and apartments, this
objective could be feasible.5 The logic behind attracting senior residents to Elliot Lake was to bring in people to
occupy the housing that was being abandoned by miners. Moreover, these residents, being self-sufficient retirees
with pensions and/or savings, had the added advantage of belonging to a demographic that did not need a job
in a community where positions were suddenly scarce.6
After its incorporation, Retirement Living was viewed as the vehicle that would salvage the economic viability of
Elliot Lake by weaning it from its dependence on the mining industry and giving it a new vocation and renewed
vigour. As stated in its letters patent, the corporate objectives of Retirement Living are
(a)	To provide and operate affordable housing units, with or without any public space, recreational
facilities, and commercial space or buildings appropriate thereto, primarily for senior citizens of low
or modest income in a manner that provides improved quality of life and that supports the economic
base of the City of Elliot Lake.
(b) To ensure the timely delivery of needed services for such housing units.7
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A not-for-profit company has no shareholders; rather, it has members. A defining characteristic of a not-for-profit
corporation, such as Retirement Living, is that its members are not to derive any benefit financially from their
membership in the corporation.8
Mayor George Farkouh testified that there were two primary reasons for administering the retirement living
program through a corporation rather than the municipality: an arm’s-length corporation would pay property
taxes; and an arm’s-length corporation, with representation from the community, could more effectively manage
the properties.*

Retirement Living gets off the ground with 1,450 properties
and $3.5 million
The initial capital funding used to launch the Retirement Living project came from the Ontario government,
which made available $7 million to get the corporation off the ground.9 The Commission heard evidence that
Retirement Living used $3.5 million of these funds to acquire properties from Denison. This company, which was
not in a strong financial position, initially proposed selling units to Retirement Living for $15,000 each. Following
a lengthy negotiation, Retirement Living ultimately acquired 900 units from Denison for $3.5 million.10
Rio Algom was in a healthier financial condition. In an agreement negotiated with Revenue Canada and
Elliot Lake, rather than selling properties to Retirement Living, it transferred 550 of them to the City of Elliot Lake
in exchange for a tax receipt.11 Elliot Lake subsequently transferred the properties to Retirement Living. As a
result, Retirement Living began operations in 1991 with 1,450 properties and capital of $3.5 million.12

Composition of the membership of Retirement Living
The composition of the corporate membership of Retirement Living was clearly structured to include
representation from interested parties within Elliot Lake. Specifically, the membership includes

•
•
•
•
•
•
•

two members appointed by City Council;
three tenants of Retirement Living properties;
two members of the community at large, excluding tenants of Retirement Living properties;
a member of Huron Lodge, an assisted living facility for seniors;
a member of the board of St. Joseph’s General Hospital;
a member of the Elliot Lake Chamber of Commerce; and
representatives of Denison and Rio Algom.13

The Retirement Living Board of Directors is made up of the members of Retirement Living.14 The purpose of
having representation from these parties was, according to Elliot Lake’s chief administrative officer (CAO) at the
time Retirement Living was created, to “ensure … that there would be people with differing backgrounds and
expertise coming to the table” and that there was a cross-section of input.15

* Farkouh testimony, May 2, 2013, pp. 8002–5; Mr. Farkouh acknowledged during his testimony that the City could have compensated for lost
property tax revenue through the rental income that it would receive from tenants.
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Retirement Living and the City of Elliot Lake were closely linked
The requirement that City Council appoint two members of the Retirement Living Board of Directors is but one
indication of the close relationship between the municipal government of Elliot Lake and Retirement Living.
More fundamentally, the Commission heard ample evidence that Retirement Living and the City were both
deeply and jointly committed to the common purpose of saving Elliot Lake from economic ruin. The councillors
who sat on the Retirement Living Board of Directors were called “representatives” of the City.16
Mayor Farkouh, who served on the Retirement Living Board of Directors for many years as a representative of
council, testified that Retirement Living was created to “serve the best interests of Elliot Lake” and to help the
city “grow and survive from becoming a ghost town.” He agreed that Retirement Living and the City shared the
goal of fostering a healthy economy.17 In his words, he saw his role on the board as making sure that “Retirement
Living is always acting in the best interest of the taxpayers of Elliot Lake.”18 Another witness testified that,
because Retirement Living was a key player in the Elliot Lake economy and viewed as “essential” to the City’s
survival, the Retirement Living Board of Directors included representatives from the City of Elliot Lake.19
In 1996, Retirement Living again added to its housing stock in a transaction that further exemplified the
closeness between Retirement Living and the City. At that time Rio Algom, which owned approximately
96 housing units in a series of four-storey buildings, had made an application to the City to tear down the
buildings. Instead, the City transferred the units to Retirement Living for a dollar, on the condition that
Retirement Living invest $450,000 to rehabilitate the units. Ultimately, Retirement Living invested approximately
$700,000–$800,000 to restore them.20

Management of Retirement Living
The first general manager of Retirement Living was Bill Morris, who hired the initial staff and generally began
its operations.21 In 1993 Richard Kennealy was hired as the general manager – a position he continued to hold
at the time of his testimony before the Inquiry. In that role, he reports to the Board of Directors of Retirement
Living. Among other responsibilities, the general manager directs the operations of Retirement Living, prepares
business plans, and promotes the interests of the corporation with governments, the community, and the
public at large.22
Rhona Guertin was hired in December 1997 as the finance and business development manager, a position she
continued to hold at the time of her testimony. She reports to the general manager. She viewed her role as
managing the finance department and being the “project person” whenever business development ideas arose.
She carried out the background research, feasibility studies, and preliminary plans to the point where they could
become actual operations. She looked at operations from a financial perspective.23
Richard Quinn held the position of property manager from 1991 until 2010. He was responsible for all the
physical assets of the corporation, ranging from capital expenses and improvements to the buildings through
overseeing daily maintenance and custodians to preparation for move-ins and move-outs. As he said in his
testimony: “If you could physically touch it, I took care of it. I ensured its viability.”24
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Confidentiality within Retirement Living obstructed the flow of
information to the City of Elliot Lake
The Commission heard evidence that the purpose of having a corporation, rather than the municipality,
administer the retirement living program was because “it would be logical to do that as a separate housing
corporation type of entity … because … while it was assisting the City … it wasn’t the City itself, in terms of
[being run by City Council].”25 Fred Bauthus, the City’s chief administrative officer, was asked whether a desire for
confidentiality was part of the rationale for this arrangement. He replied: “I would hesitate to say.” He could not
recall that confidentiality was a specific argument at the time.26
Although the desire for confidentiality may not have been one of the rationales for establishing Retirement
Living, it appears to me that confidentiality was – from the outset – a defining characteristic of the way it
conducted its affairs. Although the practice is not uncommon in non-public corporate governance, every
member of the Board of Directors was required to sign a confidentiality agreement related to business under
consideration by the board.27
On January 30, 1997, the corporate secretary of Retirement Living, Douglas Kearns, issued a report intended
to provide all directors of Retirement Living, including new directors, with an understanding of their roles and
responsibilities.28 It stated that individual directors had the responsibility “to respect the confidentiality of
matters considered by the Board or coming to their notice or attention as directors which are of a confidential
or private nature.”29 The report also attached the template of an agreement and undertaking respecting
confidentiality of information provided to the Board of Directors (the undertaking). It provided in part:
I understand that in the course of my role as a director of Elliot Lake Retirement Living I will receive
information that I must treat as confidential.
The regulations that follow are not intended to discourage me from speaking out about Elliot Lake
Retirement Living and my role as a Director.
However, I will respect the following guidelines:
1. Written materials provided to me are not to be shared or distributed.
2. Opinions and voting of individual Directors are not to be commented on.
3.	Any issues dealing with employees in general, or a particular employee[,] are not to
be commented on.
4.	Any ongoing negotiations by the Board or matters that have not come to a vote at the Board are not
to be commented on.30

The Commission heard somewhat divergent interpretations of the scope of the confidentiality obligations
imposed on the directors of Retirement Living. For example, Mr. Kennealy testified that board members did
talk about Retirement Living business on a regular basis. He acknowledged, however, that a board member
would interpret the report from Mr. Kearns and the undertaking as meaning that directors were responsible for
respecting the confidentiality of matters considered by the board.31 Mr. Kennealy further stated that, if a matter
came before the board and had not yet been voted on, there was an expectation that it would not be discussed
outside the confines of the board.32
Mr. Farkouh testified that there was always a flow of information between the community, City Council, and
Retirement Living. He said he would advocate for the City’s interests and assert council’s position on matters
that came before the Retirement Living board.33 However, the undertaking prevented Retirement Living board
members from even commenting on matters that were before the board and that had not yet been voted on. It
is therefore not clear how a council representative could adhere to his or her obligation as a board member and,
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at the same time, advise council of the matter and receive opinions or instructions. At most, it seems to me, a City
representative would have to assume or guess council’s position on a matter before the Retirement Living board.
Under examination from Commission counsel, Mr. Farkouh acknowledged this tension:
Q. So what you’re telling me sir, if I understand you correctly, is that you knew what Council meant
[on a matter before the Retirement Living Board] simply because you knew, and you didn’t have to
ask them; is that fair?
A. Well, yes, that’s fair.34

Rick Hamilton, who was a City Council representative on the Retirement Living Board of Directors from 2003
until 2009, testified that he did not report to council on matters that were before the board. Like Mr. Farkouh, he
acknowledged that councillors could not provide their opinion on matters before Retirement Living if the City’s
representatives on the board did not report to them:
Q. But how was it – how would members of Council know what the issues were that were coming up
before the Board of Retirement Living if you didn’t report to them?
A. Well, I can’t answer that question.
Q. Well, you’ll agree with me they couldn’t, right?
A. No.
Q. You’ll agree with me?
A. Yeah.
Q. So what I am trying to understand is how you could have been seen to be a representative of the
City if the City didn’t know, if Council didn’t know what was being discussed, wasn’t advised what the
issues were and was not given an opportunity to tell you what their views were?
A. Well, they were more than willing to tell me what their views were.
Q. But it –
A. I would be happy to bring that to the Board, sure.
Q. But they couldn’t tell you what their views were about things they didn’t know about, right?
A. Well, you have to be more specific than that. I’m not sure what –
Q. Leaks on the roof. Did any members of Council while you were a member of the Board of Retirement
Living ever tell you, give you any idea of what, if anything, you ought to be doing, what Retirement
Living ought to be doing with respect to leaks at the mall?
A. No.35

Mr. Hamilton testified that he would not disclose information that he obtained as a director of Retirement Living
if the information could cause harm to the business of Retirement Living.36 He said there were occasions when
Mr. Kennealy and Ms. Guertin met privately with members of City Council to share information they did not want
to become public. If he wished to attend such a meeting, he signed a non-disclosure agreement that required
him to keep information presented there confidential.37
Evidently, councillors who did not agree to sign the non-disclosure agreement could not attend the private
meetings with Retirement Living. The Commission heard evidence from Councillor Don Denley that he did not
attend any meetings of the Retirement Living board because he was asked to sign a non-disclosure agreement
as a precondition to attending a meeting.38 This agreement, as he understood it, would have prohibited him from
disclosing any information obtained at a board meeting.39
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The Commission heard other evidence that the City representatives on the board did not discuss matters before
the board at council meetings. Mr. Bauthus testified that, during his tenure of more than 10 years as chief
administrative officer, the councillors who sat on the board never reported back to council, the CAO, or City staff
about issues discussed or decisions made at the board. Mr. Denley testified that, during his time on council,
from 2003 to 2006, City Council representatives on the board did not raise issues involving Retirement Living at
council meetings.40
This trend continued after Retirement Living sold the Mall. Al Collett, who became a member of council in 2008,
testified that the City Council representatives on the board of directors did not report to council on the activities
of Retirement Living. He further testified that council did not give instructions to those representatives on
decisions to be made in relation to Retirement Living.41 In 2011, Councillor Tom Farquhar resigned as a City
representative on the Retirement Living board because he did not think the confidentiality restrictions placed
on board members were appropriate for a representative of City Council. The City accepted Mr. Farquhar’s
resignation and appointed an alternative representative.42
I conclude that the confidentiality obligations imposed on the City representatives who were members of the
Retirement Living Board of Directors materially hindered them from fulfilling the very purpose for which they
were on the board: to represent the council duly elected by the people of
Elliot Lake and to advance the interests of the public.
Unfortunately, the City
seemingly did not consider –
or did not adequately
appreciate – the possible
impact of its councillors’
obligations as directors of
the Retirement Living and
the ramifications of those
obligations on the ability of
councillors to discharge their
duties as council members.

It is correct, as counsel for the City pointed out, that members of the board had
fiduciary obligations to Retirement Living.43 However, it is not the law that those
fiduciary obligations necessarily include a blanket obligation of confidentiality
with respect to all information coming their way as members of the board.
Rather, board members are required to keep confidential any information which,
if disclosed, would harm the corporation. Retirement Living chose to impose a
blanket ban on all members of the board, and neither the City nor its appointees
to the board objected to it.

Unfortunately, the City seemingly did not consider – or did not adequately
appreciate – the possible impact of its councillors’ obligations as directors of
the Retirement Living and the ramifications of those obligations on the ability
of councillors to discharge their duties as council members. Councillors who did
not sit on the board also had difficulty obtaining information about Retirement
Living. In April 2005, Mr. Denley requested the minutes from the meetings of the Retirement Living board.
Mr. Kearns responded by indicating that Retirement Living was not a public company and that its “records,
minutes, financial statements etc. are not public documents, and there is no requirement that they be produced.”
Mr. Kearns directed Mr. Denley to make requests for such information to the City’s representatives on the
Retirement Living board.44
There is no doubt that, to varying degrees, depending on the circumstances, the law permits, and common sense
allows, a not-for-profit corporation the justifiable discretion to conduct some of its business in a confidential
manner when necessary to protect its interests. However, as Mr. Farkouh testified, Retirement Living is “part of
the fabric of the community.”45 It remains to this day a unique corporation with a corporate purpose that ties it
inextricably to the City of Elliot Lake. In these circumstances, Retirement Living’s insistence on an overarching
application of the confidentiality requirement resulted, in my opinion, in a disenfranchisement not only of the
citizens of Elliot Lake but of all provincial taxpayers, particularly when public funds through grants and tax
exemptions constituted its unique source of initial financing.
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As a general proposition, there was logic and a clear purpose in structuring the retirement living program around
a distinct, not-for-profit corporate entity. Retirement Living certainly appears to have functioned admirably well
in achieving its stated objectives. However, I am of the view that its hermetic governance and insular behaviour
may well have had a materially deleterious impact on the Mall and the community’s appreciation of its problems.
That unfortunate result was particularly evident when Retirement Living emerged as a prospective purchaser
and, later, as owner of the Algo Mall.
At the time of Retirement Living’s incorporation in 1991, the three directors representing the tenants of its
properties and the two directors representing the community at large were elected to those positions at separate
public meetings of the tenants and the community. By supplementary letters patent in 2011, these elections
ceased and the affected directors were thereafter appointed by the board of directors. Although this change
occurred after the sale of the Mall to Eastwood, it serves as a further illustration of the disenfranchisement
I speak of. Five of the directors are now chosen not by the citizens of Elliot Lake but by the corporation’s board
in its discretion.

Retirement Living buys the Algo Centre
Algocen intends to shut the Hotel
In the spring of 1997, Robert Leistner, general manager of Algocen, delivered disturbing news to Mayor Farkouh
and Mr. Kennealy. He told them that Algocen was losing money on the Hotel and therefore intended to close it
and ultimately tear it down.46
The Hotel was a vitally important part of the financial health of both Retirement Living and the City. Retirement
Living used it to house prospective residents who came to tour the community.47 The other hotel options in
Elliot Lake were of significantly lower calibre.48 From the City’s point of view, the mayor worried about the
economy of Elliot Lake spiralling into failure without the Hotel.49
Mr. Kennealy testified that, at some point, Algocen broached the idea of Retirement Living, as the largest
user, buying the Hotel.50 Over the next few months the issue of the Hotel’s closing was discussed between
Mr. Kennealy and his staff as well as with the mayor, City Council, and City staff.51 On October 29, 1997, the
Retirement Living board was given a presentation on regional development strategy. A discussion took place
at the meeting concerning the feasibility of Retirement Living becoming involved with the Algo Mall and Hotel.
The board directed Mr. Kennealy to investigate its potential involvement in the future of the Algo Hotel and
report back. Mr. Kennealy did not believe the board was considering ownership as a possible option; rather, he
felt it wanted to gain an understanding of the problem it faced.52
Following on from the discussions among the interested parties about the future of the Mall and Hotel,53 a
meeting was arranged with Mr. Leistner. Mr. Farkouh said he would have directed Mr. Bauthus to arrange a
meeting to gain some understanding of Algocen’s real intentions for the Hotel and to know more about its
long-term plans for the Mall.54
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Algoma is serious about closing the Hotel
On December 5, 1997, a meeting called at the Algocen offices in Sault Ste. Marie included Mr. Leistner, Mayor
Farkouh, Mr. Bauthus, and Mr. Kennealy. The meeting revealed that, if nothing changed, Algocen was serious
about closing the Hotel.55 The mayor came away from the meeting with the understanding that, because
Algocen was seeing a lack of enthusiasm from some merchants, it was not prepared to invest any more resources
to upgrade the building or recruit new retail business to the Mall. He concluded it would be just a matter of time
before Algocen decided its investment was no longer viable and would take steps beyond the City’s control – to
shut down the Mall.56
Mr. Kennealy also believed that Algocen was not fully committed to the long-term commercial success of the
Mall. He based this conclusion in part on the fact that Algocen was reorienting its business activities to the
south at the same time as it was divesting its other assets in Northern Ontario.57 The importance of the Mall
and the Hotel to Elliot Lake generally, and to Retirement Living specifically, was undisputed. According to the
mayor, the loss of the major commercial retail and hotel complex would have been absolutely devastating to
the community.58 Retirement Living’s success depended on marketing the City, so anything that had a negative
impact on the City and its services would necessarily have adverse consequences for Retirement Living. In his
testimony, Mr. Bauthus agreed that Retirement Living was the major economic force in the City.59 In short, it was
widely believed that what was bad for Retirement Living would also be bad for the City of Elliot Lake.
In order to better understand the situation they were facing, the participants at the meeting agreed that a study
should be initiated whose terms of reference* would include an examination of both the Hotel and the Mall.60
Mr. Bauthus referred to the study as a retail study to better understand the various issues with regard to retail in
the City, including, among other things, how the Mall worked and how it could be improved.61

Retirement Living considers possible ownership of the
Mall and the Hotel
On December 8, 1997, Mr. Bauthus faxed Mr. Leistner a copy of the terms of reference for this study as well as the
CVs of the persons who were conducting it. The terms of reference were divided into phases:

• Phase I: Retail Study
• Phase II: Physical Building Inspection by engineers and Analysis of Information
• Phase III(a): Determination of Current Fair-Market Value
This valuation included an appraisal of the property to assist in determining a possible offering price for it.

• Phase III(b): Operational Review
This review included
ОО

Identification, assessment, and ranking of the commercial rental space in Elliot Lake

ОО

Assessment of the required space, based on demographics

ОО

Assessment of the quality of leases of the property

* The only copy of the terms of reference that was available to the Commission was missing a page. That page described the retail study:
Bauthus testimony March 26, 2013, pp. 2985-88.
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• Phase IV: Analysis of Operational Viability of the Property
This analysis included
ОО

A review of factors that may affect the operational viability of the Algo Mall and the Algo Inn, including
possible sources of financing for the acquisition and possible ownership and management options
of the property.

• Phase V: Reporting.62
Mr. Bauthus testified that he, in consultation with Mr. Kennealy, had probably prepared the terms of reference.63
Mr. Kennealy agreed that it was inconceivable he would not have discussed them with Mr. Bauthus before they
were finalized and sent to Mr. Leistner.64
The Commission heard somewhat divergent evidence about the underlying purpose of these studies.
Mr. Kennealy testified that establishing a fair market value of the property, exploring possible sources of
financing, and conducting a building condition assessment are consistent with exploring the possibility of
purchasing the Mall and the Hotel. He did not agree, however, that Retirement Living was considering buying the
property, though that outcome was conceivable.65 Mr. Leistner, for his part, thought the purpose of the exercise
was to determine the worth of the Mall and the Hotel in order to set a proper purchase price.66 Mr. Bauthus, in
contrast, recalled at the time of preparing the terms of reference that there were discussions about the possibility
of Retirement Living purchasing the property. 67 As a potential purchaser, he testified, Retirement Living had an
interest in having an assessment of the condition of the building and knowing its fair market value.68 It seems
clear that the City never seriously considered purchasing the Mall.69 The terms of reference had a dual purpose,
in Mr. Bauthus’s view. They were meant both to evaluate the viability of the Algo Centre and, at least potentially,
to further the possible purchase of the Mall and the Hotel by Retirement Living.70 This dual-purpose position
appears reasonable to me.

Algocen maintains control over its information
The terms of reference specified that a team from the consulting firm KPMG in Sudbury would undertake the
study. In addition, it was contemplated that, as part of the project, engineers would be retained to do the
physical assessment.71 Mr. Leistner, in a letter to Mr. Bauthus on December 11, 1997, agreed to the proposed
terms of reference, subject to suitable measures being taken to adequately keep the affairs of Algocen
confidential, including the physical condition of the building.72 The information being sought by the City and by
Retirement Living was information Algocen was not obligated to share with them.
Mr. Leistner required that KPMG sign a confidentiality agreement that would include, but would not be limited
to, the following restrictions:
i)

All information presented, verbally or in print form to the KPMG team is strictly confidential and will
not be reported to any other party in any form, without the prior written approval of Algocen;

ii) In the case of i) above, where approval may be given, it would be conditional upon receipt of a
further confidentiality agreement from said third party;
iii) No pertinent information given to the KPMG Team will be copied, without the prior written
approval of Algocen;
iv) Any and/or all information, whether prepared, compiled or completed by the KPMG Team
or otherwise, will be immediately returned and/or given, as the case may be, to Algocen
forthwith upon demand.
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In addition to those restrictions, Mr. Leistner retained the authority to approve the membership of the KPMG
team and any changes to it. Any new members had to sign the confidentiality agreement. He specified that
the reporting protocol for the physical inspection of the building would be determined when the engineer had
been retained.73
As a further means of imposing confidentiality over Algocen’s information, Mr. Leistner required that a
non-disclosure agreement be entered into between Algocen and Retirement Living. In January 1998 he
forwarded the proposed agreement to Mr. Kennealy.74 It was subject to a number of amendments75 before it
was finalized and executed on behalf of Retirement Living and Algocen on May 12 and May 15, respectively.76
The non-disclosure agreement provided, among other things:

• that Retirement Living undertook that it would not, directly or indirectly, disclose or use, at any time, either
during or subsequent to its investigation of the affairs of the corporation, any information acquired by it
as a result of its investigation. The information could not be reported to anyone without the prior written
approval of Algocen;

• that if Algocen withheld approval to pass on to nine elected officials and senior employees of the City of
Elliot Lake a written report containing (a) a summary of the physical condition of the building, (b) a value of
the facility, and (c) an oral explanation of the data, Retirement Living would be reimbursed up to $12,000
for the cost of the summary of the condition of the physical building and up to $8,000 for appraisal costs.
Those nine elected officials and senior employees, all identified by name, included the mayor and the chief
administrative officer;

• that if approval was granted, a further confidentiality agreement would be required from those
named individuals;

• that no printed material provided could be copied without prior written consent; and
• that Retirement Living representatives with access to the information could only be persons who had
the previous written consent of Algocen; they were required to acknowledge their understanding of the
agreement and to give their covenant to strictly abide by its terms and conditions.77
Ms. Guertin and Mr. Kennealy both executed the necessary acknowledgements and covenants.78 They were
approved by Mr. Leistner to be the representatives of Retirement Living authorized to receive information from
Algocen.79 As a result of the confidentiality agreement, they were the only persons able to receive information
about the property’s value and business performance, as well as the physical condition of the building. If they
wished to share information beyond themselves, they needed the approval of Algocen. This agreement would,
in the absence of such permission, prohibit sharing information with the Retirement Living Board of Directors,
which included City representatives.
Mr. Leistner’s rationale for insisting on this rather strict and convoluted form of non-disclosure agreement
was apparently rooted in information he received that elected members of City Council (Mayor Farkouh and
Councillor Terry Croteau) might not be bound by a typical non-disclosure agreement where execution by persons
in authority binds all members of an organization.80 In any event, it appears it was an effective method of
controlling the dissemination of information to Retirement Living and the City.
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Architects provide Retirement Living with a proposal for a building
condition assessment
On January 30, 1998, Blaine Nicholls, a principal in the architectural firm of Nicholls Yallowega Bélanger, provided
Ms. Guertin with a proposal for a building condition assessment for the Algo Mall.81 In her testimony, she said
she believed that someone else had made initial contact with Mr. Nicholls and she had informed him that she
would be his contact person on the project.82 Because she had begun working for Retirement Living only on
December 1, 1997, she was not aware of the meeting that took place four days later. Mr. Kennealy told her about
it in late December or early January. He explained the problem with the Hotel and its importance to Retirement
Living, as well as Retirement Living’s potential interest in the Hotel.83
In his proposal, Mr. Nicholls stated:
My understanding is that the acquisition of the building is being considered and, as part of a larger
Phase 1 analysis, you are interested in establishing the condition of the building, any major deficiencies
and the potential costs for repairs.84

Ms. Guertin testified that she did not tell Mr. Nicholls that Retirement Living was considering the purchase of the
Mall and the Hotel because that was not her understanding of its intentions at that time.85
Later in the proposal, Mr. Nicholls noted that, with respect to the building structure: “It is assumed that the key
issue will be the condition of the parking deck.” 86 He cited Ms. Guertin in his testimony as the source of this
information.87 She had no recollection of being the source. She testified that, if she had been the source, it would
have been on the basis of information she had received from Mr. Kennealy or Mr. Bauthus, or perhaps both of
them.88 Because these men were working closely on this matter, it is reasonable to conclude that both were
aware that the condition of the parking deck was, potentially, a serious issue.
The reference in the letter of proposal to the possible acquisition of both the Mall and the Hotel is consistent with
the purposes of the terms of reference referred to earlier. It is my conclusion that, by this time, Retirement Living
was in fact exploring the possibility of purchasing the Mall and the Hotel and that Mr. Nicholls’s letter was a true
reflection of Retirement Living’s intentions.

The City agrees to pay for the retail study
The annual general meeting of Retirement Living took place on January 31, 1998. Mr. Kennealy drafted a
report to the board, which included Mayor Farkouh and Councillor Croteau.89 One section of the report set
out a proposal for a “Community Retail and Hotel Study.” The impetus for this study was stated to be Algocen’s
announcement that it intended to get out of the hotel business in Elliot Lake.90
Mr. Kennealy’s report noted that there had been ongoing discussions with the City of Elliot Lake and Algocen
with respect to vacancy rates in the Mall, limited retail options in the Mall, and the physical condition of the
Mall.91 As a consequence of these talks, he said, the three parties agreed to initiate a comprehensive review of the
entire Algo Mall and Hotel complex. The structure of the study was set out as follows:

• Research
ОО

Inventory of retail and commercial spaces

ОО

Study of shopping habits and concerns of citizens

ОО

Scan of retail industry in Northern Ontario
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ОО
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• Valuation of the Algocen Mall and Hotel
ОО

Detailed financials on the Mall and the Hotel

ОО

Review of in-place leases

ОО

Review of the physical structure

• Identification of possible solutions92
Commissioning this study appears to have been the first step in implementing the terms of reference.
Mr. Kennealy’s report noted that the cost of the study would not be borne by Retirement Living except for the
time he and Ms. Guertin spent on it.93 The board approved the study.94 Mr. Bauthus acknowledged that the
City was interested in the retail information that the study would identify. He said that, because Retirement
Living was considering the purchase of both the Mall and the Hotel, it was more interested than the City in the
valuation of the properties.95
In order to get approval from the City, Mr. Bauthus prepared a report for council, dated March 6, 1998, titled
Review of Retail / Commercial Market in Elliot Lake. The report recommended that the City enter into an agreement
with Retirement Living to conduct this study and that the City pay for it.96 The study would consist of a review
of the retail / commercial space in Elliot Lake; the retail habits of the consumer in Elliot Lake; and the long-term
viability of the Algo Mall and the Hotel.97
Mr. Bauthus did not disclose to council in his report that the contemplated work included a building condition
assessment and a fair market evaluation of the Mall and the Hotel. In fact, there was nothing in the report to let
council know that Retirement Living was considering buying the property. He was aware that the mayor knew
of Retirement Living’s interest in the property, but not whether the mayor had shared this information with
council.98 The City clerk, Larry Burling, agreed that if this interest had been mentioned, it would have been big
news – so in all likelihood it had been kept quiet.99 He testified that a reasonable reader of the report would not
have been able to tell that the purpose of the $30,000 earmarked for the Algo Centre would be primarily to assist
Retirement Living in its pursuit of purchasing the property.100 I agree.
The report’s recommendations were adopted by resolution on March 9, 1998, and implemented by By-law 98-13,
which was passed by council on March 23 that year. The by-laws authorized the mayor and the City clerk to enter
into an agreement with Retirement Living for the provision of professional consulting services with respect to a
retail / commercial study.101 The agreement specified three different components to the study:

• Retail / commercial space database
ОО

A complete review of all the commercial space in Elliot Lake.

• Retail survey
ОО

Retirement Living to contract with the Elliot Lake Research Field Station to undertake a consumer survey.

• Algo Mall / Hotel
ОО

An assessment of the Mall and the Hotel to determine the physical condition of the Hotel and the Mall
facilities and the fair market value of the property.
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With respect to the Algo Centre component of the study, Retirement Living agreed to deliver to the City a
summary of the physical condition of the building and a valuation of the facility. The budget for this part
of the contract was $30,000. The total budget was fixed at $45,000, including $4,000 for disbursements but
excluding taxes.102
At the time the contract was signed, Mr. Bauthus expected that the City would be provided with the building
condition assessment and the property valuation.103 Ultimately, the City received neither.104 The non-disclosure
agreement signed by Mr. Kennealy and Ms. Guertin on May 12, 1998, effectively precluded Retirement Living
from delivering the valuation of the facility and the summary of its physical condition to the City without the
consent of Algocen.
Mr. Farkouh testified that he was unaware of the non-disclosure agreement until he reviewed documents in
preparation for his evidence at this Inquiry.105 Mr. Bauthus never saw the non-disclosure agreement and learned
of it anecdotally sometime after its execution, but he could not say when.106 In contrast, Mr. Kennealy explained
that it was inconceivable he would not have discussed it with both of them, but has no documentation or specific
recollection of doing so with either of them.107 Ms. Guertin testified that she did not tell, nor was she aware of
anyone telling, the City about the non-disclosure agreement.108
Mr. Farkouh said that as a member of the Retirement Living Board of Directors, he expected to have access to all
the information in the possession of the managers of the corporation.109 Mr. Kennealy did not know whether the
Retirement Living board received a copy of the non-disclosure agreement, but he knew he would have spoken
about it during a board meeting in May 1998.110 The general manager’s comments section of the minutes from
that meeting included the following statement:
Considerable time has been invested in negotiating acceptable confidentiality agreements with Algoma
Central Properties, Elliot Lake Retirement Living and the City of Elliot Lake to ensure all parties have a
clear understanding of what can and cannot be disclosed to who.111

However, neither Mr. Farkouh112 nor Mr. Bauthus113 was aware of any negotiations concerning
confidentiality agreements.
Given their positions within the municipal government and their experience in dealing with Algocen,
Mayor Farkouh and Mr. Bauthus were the logical choices to be representing the City’s interest with respect to
confidentiality agreements and the most likely to have knowledge of the agreements. Since neither one was
aware of them, I conclude that the City was excluded from the process that determined the scope and effect
of the non-disclosure agreement. The non-disclosure agreement had the potential to allow Algocen to hide
from the City any evidence of dangerous conditions uncovered during the building condition assessment. This
possibility would clearly be contrary to the responsibilities of the City’s representatives.
It further appears clear that City Council, at the time it authorized the expenditures, would have expected to
receive a copy of the building condition assessment as well as a valuation of the property. Troy Speck, who was
a member of City Council at the time, testified that if the City was paying for a building condition assessment,
he would expect the City to receive it. He did not recall any discussions about Retirement Living not being able
to deliver it.114 Put simply, councillors could reasonably expect to receive what they were paying for. The fact
that the City was paying for the study that included a building condition assessment further establishes the
importance of the Mall to the City itself. Clearly, the City should have insisted on the right to obtain the results
of the assessment. Unfortunately, it appears from the evidence that council could not have known it did not
have the ability to obtain this information. There appears to be no reliable evidence that councillors were told
otherwise – just as there is no evidence that the City even asked for this information.
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As the City has subsequently acknowledged, in order for the information to remain confidential, it contracted
to have the building condition inspection and the report paid for by the City but delivered only to Retirement
Living. In their submission that the City was correct in not insisting that it be provided with a copy of the 1998
Nicholls Yallowega Bélanger report procured by Retirement Living under its agreement with the City, counsel
for the City wrote:
Once again, the primary concern of the City and [Retirement Living] was confidentiality. Specifically, the
Municipal Freedom of Information and Protection of Privacy Act, RSO 1990 CHAPTER M56, which came
into force on January 1, 1991.
…
Since 1991, there have been well over 400 decisions by the Information and Privacy Commissioner
relating to third party disclosure held by the City. Many of the decisions have supported the disclosure of
the type of information that the City would have received had it performed the deliverables on its own.
To alleviate this concern, the City contracted with [Retirement Living] to protect the confidentiality of
the information in support of the deliverables of the Agreement. There was nothing inappropriate or
extraordinary about this arrangement. The City was simply acknowledging to private enterprise that
it would not risk their private information and, further, that the applicable privacy restrictions did not
support the City in obtaining this information.115

It is difficult to understand why a desire to dispel the fears of local business owners about the potential
dissemination of private information made it necessary to impose a cloak of total secrecy over all of the
operations of Elliot Lake Retirement Living, and the Mall’s condition in particular. I fail to see any connection
between the Mall’s condition and the desire by private enterprise for confidentiality. The unfortunate
consequences of this arrangement were to shield Retirement Living’s internal operations completely from public
scrutiny and to impair the City’s ability to adequately address public safety.

Retirement Living examines the books and the building, but Algocen
does not provide the Trow or Meyer engineering reports
By letter from Mr. Leistner dated June 2, 1998, Ms. Guertin received copies of the Algo Inn income statements for
the years 1993–97 as well as occupancy level reports from 1993 to April 1998.116 This information appears to be
the first set of documents that was shared with Retirement Living following the non-disclosure agreement.
Ms. Guertin testified that she met with Mr. Leistner on July 22, 1998. They discussed both the Mall and the Hotel
operating numbers. The Hotel numbers showed net losses, whereas the Mall’s figures were quite positive. The
combined financial performance of the Hotel and the Mall was also positive. Ms. Guertin testified that it made
more sense to purchase both properties, rather than just the Hotel, if a deal was going to be done.117 She felt that,
as a result of this analysis, the prospect of Retirement Living purchasing the Mall arose around this time. 118
On July 23, 1998, a meeting was held at the offices of Retirement Living in the Mall. Present were
Mr. Kennealy, Ms. Guertin, and Mr. Quinn from Retirement Living as well as Mr. Nicholls and Michael Luciw
from Nicholls Yallowega Bélanger.119 This introductory meeting took place before the building condition
assessment had begun.
Mr. Nicholls’s proposal stated that his firm would have overall leadership and responsibility for the architectural
aspects of the study. The engineering firm of Halsall Associates Ltd. (Halsall) would have responsibility for
structural aspects, while another engineering firm looked after the mechanical and electrical details.120
Mr. Nicholls was informed by someone during the meeting that the parking deck appeared to be the main
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problem: extensive long-term maintenance work had been costly, and the leaks had been going on for a
long time.121 He was also told that Retirement Living was interested in acquiring the Hotel.122 He testified that
although Retirement Living was his client, he was advised during the meeting that Algocen would make the
final determination on the release of the report.123 In addition, each of the consultants was asked to sign a
non-disclosure agreement. Mr. Nicholls testified that, from his experience, this request was quite unusual.124
In fact, Ms. Guertin agreed that anyone who touched this project had to sign an agreement of this sort.125 As a
consequence of this privacy issue, Mr. Nicholls was concerned about his ability to access the relevant available
information in order to do the work. He was told access would not be a problem.126
However, the consultants who worked on the study never received any previous engineering reports, despite
Mr. Luciw’s request of July 30, 1998, to be provided with copies of construction drawings and any other
pertinent reports or information.127 This request was made to Ms. Guertin, who testified that she passed it on to
Larry Liautaud, the Mall manager.128 Mr. Nicholls made a further request on August 20, 1998,129 and Mr. Luciw
a final one on August 28, 1998.130 This information would have allowed the consultants to get a better idea
of the building in advance of their site visit.131 Ultimately, they received only a partial set of structural and
architectural drawings.132
Commission counsel provided Mr. Luciw with the three Trow reports referred to earlier in the Report. After
reviewing them for the purpose of the Inquiry, he felt they were pertinent and should have been supplied.133
In contrast to the evidence of Ms. Guertin, Mr. Leistner said he was never asked for any previous consultant
reports, such as the Trow or Meyer reports. Although he was not asked for them, he said he offered engineering
reports to Mr. Kennealy, who turned them down, saying they were doing their own comprehensive report.134
Mr. Kennealy disputed Mr. Leistner’s evidence on the basis that it was not like him to turn down something he
thought was critical.135 Given Mr. Leistner’s well-established penchant for confidentiality, it seems unlikely that he
would offer these engineering reports without prompting. In any event, they were not produced despite specific
requests for this type of information.
The actual site visit by Mr. Luciw and his consulting team took place on September 17, 1998.136

The Retirement Living board formally pursues the Mall and the Hotel
On September 17, 1998, Ms. Guertin requested permission from Mr. Leistner to share information about the Hotel
with the Retirement Living Board of Directors. The information concerned occupancy rates, room designs and
layout, the 1997 year-end statement, and historical revenues and profit for the years 1993 through 1997. She
hoped to include it in a report to the board, but the non-disclosure agreement required that she first request
permission to do so. She informed Mr. Leistner that she would not include any information about the building
condition assessment, which was ongoing, but would want to communicate it once Mr. Leistner had approved
the assessment report.137
Mr. Leistner said his “approval” was not approval of the contents of the report but, rather, of the recipients with
whom it could be shared. He wanted to ensure that all members of the Retirement Living board, and in particular
the City representatives, were restricted from passing on the contents to the City or anyone else.138
On September 22, 1998, Mr. Leistner gave his consent for the Retirement Living board to receive the information
about the Hotel.139 It was delivered to board members at the September 24, 1998, meeting. The report indicated
that the Hotel was an unprofitable business. It could, however, become profitable once management strategies
that included capital improvements were initiated. The loss of more than 60 percent of the hotel rooms in
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Elliot Lake could have a serious impact on both business and economic development in the community.140
Mr. Kennealy told the board what Ms. Guertin had learned in July – that the Mall made a profit that more than
covered the Hotel’s loss. At first blush, then, it was worthwhile to explore the acquisition of both the Hotel
and the Mall. 141
During the meeting, the board directed the general manager to pursue opportunities related to local ownership
of the Algo Mall and the Hotel and to report back at the next board meeting on November 19, 1998, before
taking any action.142 Mr. Kennealy said that “local ownership” really meant Retirement Living.143
Mr. Farkouh testified that he saw Retirement Living’s interest in these properties as throwing a lifeline to the
City, even though he regarded it as a high-risk project. If the deal failed, it could have jeopardized the entire
Retirement Living program and, by extension, the community’s survival.144

Retirement Living has a secret meeting with City Council
On October 7, 1998, Ms. Guertin once again sought Mr. Leistner’s permission to make a verbal report to City
Council concerning the Hotel’s break-even point and occupancy as well as the fact that it was losing money.145
She included in her correspondence the text of what she proposed to say.146 She informed Mr. Leistner that this
information would be shared with council the next week at a meeting she described as “not a regular meeting of
Council or a caucus meeting.” She informed Mr. Leistner that “[w]e will remind Council of the sensitive nature of
the information and that it is not to be disclosed to any one after the meeting.”147
Exhibit 2158 is the retail study the City had commissioned Retirement Living to conduct in March 1998. It was
dated October 1998 and entitled City of Elliot Lake Retail Study: A Close Look at Retailing in Elliot Lake. On the
last page of the body of the report is a note: “We will discuss the potential directions and actions during our
meeting on Tuesday, October 13th at 4:00.”148 Mr. Kennealy indicated that this note was his and that it was a
communication to City Council.149
Ms. Guertin was certain that the October 13, 1998, meeting with council took place. She was the one who
prepared most of the presentation that Mr. Kennealy gave there. Council was informed at this meeting what
Retirement Living had learned about the Hotel, its bleak financial picture, and what the loss of those rooms
meant to the community.150 She testified that council members were ecstatic when they were told that
Retirement Living was looking at the possibility of buying the entire complex.151
The fact that the meeting was held cannot be disputed. Because it was private, with no members of the press
or the public present, according to Ms. Guertin, it was not a meeting of council sanctioned under the Municipal
Act.152 She described it as “a meeting between two organizations.”153
The Municipal Act as it then stood stated, in section 55(3): “Except as provided in this section, all meetings shall
be open to the public.” Section 55(5) set out a series of exceptions for those occasions when a meeting could
be closed to the public. Mr. Bauthus agreed that the meeting proposed by Ms. Guertin would not meet any of
those exceptions.154
The Commission was provided with the minutes of all the meetings of council between the end of
September 1998 and year’s end. One council meeting was held at 7 p.m. on October 13, 1998, three hours
after the time Mr. Kennealy’s note indicated the private meeting with council would begin. Mr. Kennealy
and Ms. Guertin were not shown as attendees. The minutes do not reveal any discussion of the affairs of
Retirement Living.155
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Mr. Kennealy thought the meeting did not take place in the council chambers but, rather, in a small conference
room.156 He said the retail study was reviewed, along with the fact that Retirement Living was considering
purchasing both the Mall and the Hotel157 even though the Hotel was losing money but needed to be kept
alive.158 He testified that the meeting took this unusual form simply because council had been invited to “sit
down and review this … and they would let us know when and where.”159 Ms. Guertin said she had not been to
this type of meeting before. Subsequently, however, she had attended meetings where both staff and councillors
were present. Some of these meeting were public and some were not.160

Consultants reports regarding the building’s structural integrity
provided to Retirement Living, but not City Council
On October 8, 1998, Mr. Luciw faxed Ms. Guertin a copy of the first draft of the building condition assessment
dated October 7, 1998,161 which included the Halsall report.162 The draft was sent to Mr. Leistner on
October 14, 1998, by Ms. Guertin.163 Mr. Kennealy said he would have read it when it was received by Retirement
Living.164 He did not think he told council about the report, nor did he think the subject came up at the
October 13, 1998, meeting with council.165
The final report by Nicholls Yallowega Bélanger, which included Halsall’s report as an appendix, was dated
November 12, 1998.166 That report contained this observation about the parking deck structure:
A rooftop parking deck structure is located on the third floor of the building. The deck surface
generally consists of a concrete topping wear layer installed over precast concrete slabs. It is our
understanding that the integrity of the waterproofing ability of this structure has been a continuous
maintenance issue. From our review of the existing drawings and visual inspection, the presence of an
integral waterproofing membrane could not be determined. Based on the extent of surface applied
sealants on the concrete topping wear layer, we suspect that the structure was constructed without
an integral waterproofing membrane. Maintenance staff confirmed the absence of a waterproofing
membrane during repair work that has been recently executed for their parking deck maintenance and
concrete repair program.
A more detailed review of the parking deck structure is provided in Appendix ‘A’. Note there are concerns
and recommendations expressed by the structural consultant regarding the structural integrity of the
concrete slabs. Recommendations are provided for conducting additional inspection and testing to
accurately assess the extent of any deterioration. The results of this additional inspection and testing
may have significant cost implications if the structural integrity of the slabs has been affected. Concerns
and restrictions regarding live loadings and structural capacities are also indicated.167

Halsall provided a more detailed analysis of the parking deck structure, adding that further studies should be
conducted to determine the proper remediation program. The report’s relevant portions state:
2.0 PARKING DECK STRUCTURE
The concrete topping over the precast slabs has been saw cut and caulked at 4’, 8’ or 12’ intervals
corresponding to the slab widths. The concrete topping has cracked at several locations where saw cuts
were not provided. At these locations, the cracks have been routed and caulked. We observed several
locations where the topping was previously repaired. The expansion joints in the roof deck have been
recently repaired.
We have had discussions with the building maintenance staff who have indicated that there is a layer
of rigid insulation below the concrete topping over the precast concrete slabs. This is consistent with
the original details shown on the structural drawings. The maintenance staff also noted that this rigid
insulation was not continuous over the parking deck at some locations.
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From the underside of the parking deck, we observed some corrosion of the structural steel beams and
columns, indicating past leaking of the deck. We were unable to review the condition of the underside of
the precast concrete slab panels as they were covered with foiled insulation and wire mesh.
We understand that the parking deck is being sanded during the winter months. However, there is
evidence of salt contamination where the snow was stockpiled off the parking deck. We understand
that there is no existing waterproofing protection system. It is our opinion there may be chloride
contamination in the precast parking deck slabs.
The cause of corrosion is usually chlorides in the concrete (from various sources but primarily road salt)
combined with water and oxygen. Chloride contamination acts to break down the protection against
corrosion which concrete normally provides for steel.
At this time we cannot render an opinion as to what the true state of the deck is, nor what long term
cost could be expected. However, given the age of the structure, deterioration of the concrete slabs
may begin to occur now or in the near future. This could result in significant maintenance costs for the
remainder of the building life.
There was no evidence of structural distress or excessive deterioration of the structural steel framing
observed at the time of the review.
2.1 Further Studies
We advise further studies be carried out to accurately assess the extent of corrosion, if any, of the
reinforcement in the precast slabs. A work plan for repair and associated costs could be established once
the condition of the steel structure and precast slabs are determined.
The following details the study:
-- Drill and obtain powder samples at the underside of the precast concrete slabs at selective
locations. The extent of chloride contamination will be determined by lab tests;
-- Expose and visually inspect the precast concrete slab prestressing strands at selective locations;
-- Expose the topside of the precast concrete panels by removing the concrete topping and rigid
insulation to assess leakage along expansion joints, longitudinal joints, the structural steel girders
and at previous concrete repairs;
-- Obtain samples of the concrete topping to determine the depth of chloride contamination;
-- Inspect condition of the supporting structural steel beam lateral restraint connections to the
precast slabs; and
-- Inspection condition of beam and bracing connections.
2.2 Waterproofing Protection Systems
Should the further testing of the parking structure indicate that there is minimal risk of deterioration of
the structure due to chlorides in the slab, then a more positive form of protection of the slab should be
considered. A rubberized membrane covered with an asphaltic wear course could be installed above
the concrete topping. The existing concrete topping should be sounded and repaired prior to applying
the rubberized membrane. There is potential for future concrete deterioration of the existing concrete
topping with this protection system.
Alternately, the existing concrete topping and rigid insulation could be removed. A rubberized
membrane could then be applied directly to the precast slabs with proper detailing at joints. The rigid
insulation could then be reinstated to maintain the thermal protection for the occupied space below. A
reinforced concrete topping would then be placed over the insulation to ensure all loads on the parking
deck are evenly distributed to the precast concrete panels.168
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From these reports, various issues about the building, and specifically the deck and structure, were
identified, including

•
•
•
•
•
•

It could not be determined whether a waterproofing membrane had been installed.
Water leakage was a continual maintenance issue.
Corrosion was observed on some beams and columns.
There may have been chloride contamination in the precast parking deck slabs.
The true state of the deck or what the long-term costs might be could not be assessed.
Further study was recommended, including an inspection of the condition of beam and
bracing connections.

Nicholls Yallowega Bélanger provided two preliminary cost estimates to repair the roof deck. They were
dependent on the outcome of the further studies that had been recommended:

• Option A involved the installation of a new waterproofing membrane over the existing concrete topping.
It would be covered with a protection board and an asphaltic wear layer. The cost was $606,500.

• Option B involved removing the existing concrete topping and insulation, applying a new waterproofing
membrane which would be covered with protection board and reinforced concrete topping. It would
cost $1.8 million.169
Mr. Nicholls testified that leaking water with chlorides can be a problem for a building. Left uncorrected, he said,
it can lead to the loss of structural integrity for a building.170
The City was never provided with the Nicholls Yallowega Bélanger or the Halsall reports.171 Mr. Kennealy never
sought permission from Mr. Leistner to give these reports to the City,172 nor did Ms. Guertin.173
Roger Pigeau, the chief building official at the time, never saw the Nicholls Yallowega Bélanger report. He agreed
that it raised issues concerning the structural integrity of the parking deck and whether it was watertight. Had
he seen the report, he would have pursued the matter under the relevant provisions of the Building Code and the
Property Standards By-law.174

What the Retirement Living board learned of the reports
Limited information given to board about the contents of the reports
Mr. Kennealy acknowledged that the reports indicated that there was much that the architects and the engineers
did not know about the condition of the building. They needed to know more because there could be significant
issues concerning its structural stability. He also agreed that the cost estimates provided would be significant
capital expenditures if they in fact had to be incurred.175
The first Retirement Living board meeting after the receipt of the Nicholls Yallowega Bélanger report was held on
December 3, 1998. At that meeting there was a discussion about the purchase of the Mall by Retirement Living.
Mr. Kennealy testified that he took the section of the report dealing with costing with him to the meeting and
prepared a hand-out for board members to look at. The board would have discussed, generally and specifically,
the costs associated with the repair of the parking deck. Mr. Kennealy did not show members the part of the
report dealing with the parking deck. He did say, however, that the board talked about it generally. He said he
told the board that the consultants advised that they should investigate the parking deck more closely in order
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to really understand its components.176 The part of the report concerned with the parking deck dealt with further
testing to determine the extent of any deterioration of the concrete slabs – thereby raising the spectre of a
possible problem with the structural integrity of the building.
I find it is highly doubtful that Mr. Kennealy actually handed out these portions of the Nicholls Yallowega
Bélanger report to the board. Ms. Guertin could not recall if he did or not. If he did, it would have been a serious
violation of the non-disclosure agreement, and Ms. Guertin would not likely have forgotten it. She was certain,
however, that Mr. Kennealy did share some information with the board about the costs of the remediation and
the fact that there were issues that needed further exploration.177 Mr. Farkouh testified that it was likely he was
not presented with the numbers from the report.178
Mr. Kennealy said that Mr. Leistner never orally or in writing relieved Retirement Living of its obligations under
the non-disclosure agreement. However, after receiving approval from the board on September 28, 1998,
to pursue the purchase of the Mall and the Hotel, he did not feel uncomfortable about failing to honour the
non-disclosure agreement by giving information to his board.179
If Mr. Kennealy felt unrestrained by the non-disclosure agreement, I question why he would reproduce only
the costing from the Nicholls Yallowega Bélanger report. Why would he not have given the board members
the whole report? I find it more likely that at the board meeting, the discussion was in very general terms,
without specifics about the potential problems identified by Nicholls Yallowega Bélanger being mentioned or
any portions of its report being handed out. The content of the report could potentially be very troublesome if
it were brought to the attention of any City officials. Indeed, it could have prompted the City to require major
remedial work to be done on the Mall, as Mr. Pigeau testified.
The board, at the December 3, 1998, meeting, passed a resolution directing three committees (Community
Issues, Diversification, and Finance) to meet and report back in writing at the next meeting (December 22, 1998).
The committees would each examine specific issues relating to the potential purchase of the Mall and the Hotel.
For example, the Finance Committee was to “review the viability of the project itself, and make recommendation
on a[n] offering price.”180

The Board is given false information that the building is structurally sound
Obviously, Ms. Guertin did not share Mr. Kennealy’s view that the non-disclosure agreement did not have to
be followed as far as the board of Retirement Living was concerned. She faxed another letter to Mr. Leistner,
on December 17, 1998, to obtain his permission to share some information with the board.181 This information
included a copy of a brief summary of the Nicholls Yallowega Bélanger report which included this sentence:
“The initial inspection indicates that the building is structurally sound, including the parking deck, and has been
well maintained.”182
Mr. Leistner answered her request and required that certain deletions and protections be put in place before the
information could be provided. He did not ask that any change be made to the statement that the building was
structurally sound.183
In his testimony, Mr. Kennealy very reluctantly conceded that the statement about the building and the parking
deck being structurally sound was false. The following exchange took place:
Q. Let’s take this one step at a time. Do you know what “structurally sound” means?
A. Yes.
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Q. It means that the building is capable of supporting its own structure and any weight to which it may
be subject; correct?
A. Yes.
Q. Do you agree with me that the Nicholls Yallowega report said we don’t know if it is structurally
sound?
A. Yes.
Q. Therefore, do you agree with me that it would be wrong to say that their report indicated that the
building was structurally sound?
A. In that interpretation, yes.
Q. Is there any other interpretation which could possibly mean anything Sir?
A. I guess not.
Q. So that statement is false; correct?
A. It could be, yes.
Q. It is, isn’t it?
A. Yes. Yes, it was – yes.184

Ms. Guertin acknowledged that the statement that the building was structurally sound was not true. She
called it a “poor choice of words.”185 She made no request to Mr. Leistner to share the information about the
building’s condition with the City, nor did she ask to share the Nicholls Yallowega Bélanger report with the
board or the City.186
I am of the view that it would not have been reasonable for Ms. Guertin to make this request of Mr. Leistner
on December 17, 1998, if these issues had already been spoken of at the board meeting of December 3, 1998.
Further, it makes little sense for Ms. Guertin to have planned on telling the board that the engineers found the
building and parking deck to be structurally sound if Mr. Kennealy had told them that the engineers did not
know the true state of the parking deck. This evidence further supports my finding that the board was given very
limited information about the condition of the building and parking deck on December 3, 1998.

The Retirement Living board decides to make an offer to purchase the
Mall and Hotel – but reports to board committees that the building was
structurally sound
Ms. Guertin prepared a report for each of the committees187 to assist the members to determine their position
with respect to the acquisition of the Mall and the Hotel. Mr. Kennealy testified he assumed he had read and
approved the reports before they were circulated.188 The information for which Ms. Guertin sought Mr. Leistner’s
approval to share was incorporated into the reports for the committees. All three committees received identical
information concerning the condition of the building.189 Ms. Guertin wrote:
Prior to proceeding with a purchase of the property a more thorough review of the
property is recommended.
The building condition assessment indicates that the building is structurally sound.190

Ms. Guertin was unable to explain how she could conclude that the Nicholls Yallowega Bélanger report said the
building was structurally sound.191 For his part, Mr. Kennealy tried to maintain that the statement was a true
reflection of their belief at the time.192
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After reading the Nicholls Yallowega Bélanger report myself, I find it difficult to accept that neither Ms. Guertin
nor Mr. Kennealy recognized the inaccuracy of that statement.
The committees were provided with cost estimates for a number of different capital expenditures that, in
the opinion of Nicholls Yallowega Bélanger, would be required over the next several years. However, the cost
estimates given for the parking deck were not included. The reports noted that there had already been significant
maintenance and repairs, probably due to the absence of a membrane. Repairs and maintenance would be
required in the future unless the deck was resurfaced.193 Ms. Guertin said that, although the future expenses for
this maintenance were not referred to in the estimates, the board was well aware of the potential costs.194
On December 30, 1998, the board received the reports of the three committees and a discussion followed.
The board authorized Mr. Kennealy to make an offer for the purchase of the Algo Centre for $2.5 million.195

Retirement Living agrees to buy the Mall and the Hotel – and tells a
potential lender that the building is structurally sound and that it will
replace the roof deck “in the distant future”
On January 5, 1999, Mr. Kennealy wrote to Mr. Leistner and informed him that he had been authorized to offer
$2.5 million for the Algo Centre.196 This offer led to negotiations between the two men that resulted in an
agreement197 on February 26, 1999, to sell the Algo Centre for $4 million.198 It was being sold “as is”199 with a
closing date of June 10, 1999.200

This offer led to negotiations
between the two men that
resulted in an agreement
on February 26, 1999, to
sell the Algo Centre for
$4 million. It was being sold
“as is” with a closing date
of June 10, 1999.

A document titled Business Plan for the Purchase of the Algo Centre was prepared
for the purpose of obtaining financing for the purchase.201 Ms. Guertin was the
author of most of it. At page 4 this plan repeated the false statement about the
building being structurally sound.202 Mr. Kennealy could provide no explanation
for this sentence.203 The same page provided a list of capital expenditures
that would be required over the next several years. However, it too, like the
committee reports, failed to include the estimated costs to fix the parking deck.
Mr. Kennealy denied that these estimates were omitted because a decision had
been made not to incur capital expenses for the parking deck.204

Ms. Guertin indicated that the estimated costs for the parking deck remediation
would ultimately show up as a result of the due diligence process, which would
be shared with the bank.205 This explanation does not explain why this estimate was left out entirely, rather than
giving the lender notice of a significant potential future expenditure, if it was in fact a cost Retirement Living
anticipated incurring. It is more logical to conclude, in my view, that not mentioning the cost was consistent with
a decision not to spend the money.
Ms. Guertin was the author of a memo dated April 14, 1999, to Michael Collins at the TD Bank in Sudbury. It
promised to forward the Nicholls Yallowega Bélanger report to him as well as the Halsall report when it was
completed. Ms. Guertin explained in the memo that Retirement Living’s approach to capital spending was,
generally, only to spend capital dollars when earned – in other words, not to borrow for capital expenditures.
This approach meant that
As far as the Algo Centre is concerned, I anticipate our capital funds for the next few years could be
allocated as indicated below. You will notice that the NYB [Nicholls Yallowega Bélanger] report presents
options for replacing the parking deck to minimize annual maintenance. We have elected to continue
with a maintenance program at this time with hopes of undergoing a replacement program at some
point in the distant future.206
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Conclusion: Retirement Living had decided, when it purchased
the building, that it would not expend large amounts of capital to
fix the roof deck
Ms. Guertin said that this statement represented the thinking of the Retirement Living organization at the time,
but that this view was subject to the further testing Halsall was doing.207 However, the statement to the TD
Bank was not qualified in that fashion. Mr. Kennealy said the statement did not represent his thinking on the
subject. As far as he was concerned, no decisions had been made at this point.208
Ms. Guertin was quite clear that, as a finance person, she was not authorized to
make this type of decision and would not communicate this fact without proper
Retirement Living did not
authorization.209
intend at that time to spend
I find that this memo is a clear articulation of Retirement Living’s true intentions
significant sums on capital
with respect to the parking deck. Retirement Living did not intend at that time
expenses to fix the parking
to spend significant sums on capital expenses to fix the parking deck. It thought
deck. It thought that it could
that it could simply continue with the same maintenance plan as Algocen
simply continue with the
had followed. This statement is consistent with the business plan given to the
same maintenance plan as
potential lenders and with what the committees had been told – and, more
Algocen had followed.
significantly, with how Retirement Living actually dealt with the parking deck
during its ownership.
Retirement Living received the fair market value appraisal for the Mall and the Hotel on April 15, 1999.210 It
came in at $5.8 million. The City was not billed for this report. It did, however, pay for the November 12, 1998,
Nicholls Yallowega Bélanger report that it never received.211

May 1999 Halsall report: Past maintenance was inadequate and
two options for roof repair
On April 22, 1999,212 Retirement Living received a draft of the Halsall structural condition assessment.213 The final
report was dated May 10, 1999.214
Halsall determined that there was no waterproofing membrane on the parking deck. Moisture penetration was
resisted by the concrete topping and the precast panels and by the sealant applied to the joints in both. The
final report noted:
Caulked joints and cracks in the concrete topping and precast panels are poorly detailed. They either
promote three-sided adhesion within the joint or do not have a proper 1 : 2 depth : width profile. Both
conditions reduce the performance of the sealant and can damage the adjacent concrete, resulting in
moisture penetration.

Mr. Kennealy agreed that Halsall was saying that what had been done in the past was inadequate; the leaks had
not been fixed.215
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Halsall offered two options. The first option consisted in part of routing and sealing all joints and cracks in the
parking deck topping and walkway canopies, ensuring a proper joint profile and surface preparation before the
sealant was applied. The cost, inclusive of engineering fees, was $443,000. The second option was the installation
of a waterproof membrane with protective asphalt or concrete topping. This cost was $776,000. Halsall pointed
out that both options would involve ongoing maintenance requirements in the form of sealing cracks. Finally, the
report indicated that, “if required,” Halsall was prepared to do a phased approach for the first option “tailored to
your financial constraints.”216
Mr. Kennealy testified that the Halsall report alleviated his concern about the structural integrity of the
building.217 He drew this conclusion because the report stated:
Corrosion of the steel support beams was minor consisting of surface corrosion (removing the red oxide
coating) or minor scaling (less than 1 mm). Though thicker (3–5 mm) scaling is present in some locations,
this still only represents less than 1 mm of original surface loss and is a relatively insignificant portion of
the overall steel cross section.
The precast panel concrete is providing sufficient protection to the embedded prestressing tendons.
Precast concrete is typically of high quality, limiting chloride penetration, moisture penetration and
carbonation of the concrete.218

On May 17, 1999, Ms. Guertin provided a binder to the Finance Committee containing due diligence
documentation, which included both the Nicholls Yallowega Bélanger report
of 1998 and the Halsall report of 1999. At the meeting of the Finance Committee
on May 20, 1999, Retirement Living waived the financing condition of the
This evidence is a clear
agreement of purchase and sale.219 The two reports were discussed at the
example of the inevitable
meeting. Mr. Speck was present at the meeting as a board member appointed
conflict in which councillors
by City Council and put forward the motion to waive the financing condition.220
serving as Retirement
He testified, however, that he did not recall ever being on the Retirement Living
Living directors were
board or ever seeing the two reports.221 He agreed that if the Halsall report had
placed. The City appeared
been brought to him as a councillor, he would have brought it to the attention of
either to have been blind
the chief building official.222
to this conflict or wilfully
acquiesced to it.
This evidence is a clear example of the inevitable conflict in which councillors
serving as Retirement Living directors were placed. The City appeared either to
have been blind to this conflict or wilfully acquiesced to it.

June 18, 1999: Retirement Living purchases the Mall for $4 million
The Retirement Living Board of Directors met on June 3, 1999.223 The necessary resolutions were
passed to assign the Agreement of Purchase and Sale to a new for-profit corporation created by
Retirement Living, 1309900 Ontario Limited, so it could take title.
The deal closed on June 18, 1999. The property was transferred from Algoma Central Properties
to 1309900 Ontario Ltd. [NorDev]. The $4 million purchase price valued the real estate at $3.75 million
and the chattels at $250,000.224
The parking deck was now Retirement Living’s responsibility.
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Maintenance during the Retirement Living Years
The 1999 Halsall report’s observations – warnings about leaks but no
mention of connections
In this section of the Report, I examine issues related to the condition and maintenance of the Mall from the
time that Retirement Living acquired it until Bob Nazarian actively sought to acquire it in February 2005. I have
earlier concluded that the building would likely have survived if Retirement Living had installed a membrane and
wearing course when it purchased the building.
When Retirement Living took possession of the Mall as its new owner in June 1999, it did so armed with a
fresh engineering report from Halsall. The second Halsall report, dated May 10, 1999, was the more detailed
assessment of the rooftop parking deck that had been recommended in the 1998 Nicholls Yallowega Bélanger
report. Although I described it earlier, the 1999 Halsall report and Retirement Living’s interpretation of it formed
the basis of much of Retirement Living’s maintenance practices. Accordingly, I begin this analysis with a more
detailed examination of the 1999 Halsall report.
Michael Buckley, a professional engineer employed by Halsall, was the project manager for the 1999 report. In
that role he had supervisory oversight over the inspection done by Halsall of the rooftop parking deck and over
the report that was ultimately issued, including its recommendations.225 Jeff Truman, a professional engineer who
obtained his professional engineering designation in 1998, was employed by Halsall until June 1999. Mr. Truman
inspected the Mall in April 1999 and was the author of the 1999 Halsall report.226
The objectives of the Halsall report, as set out in its executive summary, were to

•
•
•
•

identify existing conditions requiring repair;
identify defects that could affect the durability of the structure;
establish a basis for making recommendations for the treatment of such deficiencies; and
develop a repair and maintenance strategy that would minimize current and future repair costs.227

The report noted the following forms of deterioration observed at the Mall:

• leakage through cracks and construction joints;
• corrosion of steel beams and suspended ceiling hangers; and
• debonded or freeze–thaw damaged concrete topping along the joints.228
Following its inspection of the Mall, Halsall concluded that a waterproofing membrane had not been applied to
the parking deck.229
With respect to water infiltration that was occurring in the Mall, the report noted:
Moisture that penetrates failed sealants cannot drain, resulting in debonded topping along the joints
and freeze–thaw deterioration of the topping concrete at the bottom of the joint. The presence of
water at the topping / panel interface may have also contributed to the precast panel deterioration
observed at some of the test areas. Though the topping is required to provide adequate load-carrying
capacity of the panels, the extent of damaged or debonded topping will not adversely impact the
structural performance.
Leakage to the interior typically follows a direct path through the topping joint then through the precast
panel joint below. Once through the precast panels, it may run along the steel support beams or become
trapped by the batt insulation on the underside of the precast panels. Wet insulation decreases the
thermal performance of the roof.
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…
Though most leaks are detected by staining on the ceiling tiles or because of direct leakage, many others
likely remained undetected.230

Halsall made the following observation with respect to the impact of the water infiltration on the building:
Corrosion of the steel support beams is minor, consisting of surface corrosion (removing the red oxide
coating) or minor scaling (less than 1 mm). Though thicker (3–5 mm) scaling is present in some locations,
this still only represents less than 1 mm of original surface loss and is a relatively insignificant portion of
the overall steel cross section.
The precast panel concrete is providing sufficient protection to the embedded prestressing tendons.
Precast concrete is typically of high quality, limiting chloride penetration, moisture penetration and
carbonation of the concrete.231

It should be noted here that, as described earlier, the 1998 Nicholls Yallowega Bélanger Report had
recommended that Retirement Living obtain a second Halsall report to carry out, among other things, an
inspection of beams and bracing connections. Mr. Buckley confirmed, by letter dated March 9, 1999, that the
scope of Halsall’s work would include a review of the “condition of beam and bracing connections.”232 There is
no reference to the connections, however, in the 1999 Halsall report.
Mr. Truman testified that his review of the structure generally included inspecting beams and connections.233 He
explained that the report did not specifically comment on the condition of the connections because he observed
no defects or issues with them.234
I have no reason to doubt Mr. Truman’s testimony that his inspection of the Mall included a review of at least
some connections. Nevertheless, a reader of the 1999 Halsall report would not know whether connections had
been inspected and would therefore not be in a position to learn the condition of any such connections. Given
that one of the primary purposes of the second Halsall inspection was to review the condition of the beam and
bracing connections in the Mall, the 1999 Halsall report should have clearly identified the connections that were
inspected and those that were not, as well as their condition.

Halsall recommends two options – rout and seal all cracks or
install a membrane
In its report, Halsall recommended two options. The first option (option 1) outlined the following
course of action:

• rout and seal all joints and cracks in the parking deck topping and walkway canopies, ensuring a proper joint
profile and surface preparation before the sealant was applied;

•
•
•
•
•

remove sealant from the underside of the joints in the walkways;
clean and paint all exterior structural steel, particularly the beams along the walkways;
reinstate spray-applied fireproofing to the structural steel;
replace corroded suspended ceiling hangers (as part of the regular maintenance); and
reinstate all batt insulation at the underside of the parking deck.

Halsall estimated that option 1 would cost $433,000. Part of this cost would include $30,000.00 for what Halsall
described in its report as “engineering design and project management.”235 Halsall further stated, “If required, we
could prepare a phased repair approach for option 1, tailored to your financial constraints.”236
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Halsall described a second option (option 2) as follows:
An alternative to sealing joints in the topping would be to provide a waterproofing membrane, as noted
in our initial report, further referred to as Option 2. A membrane will require a protective concrete or
asphalt topping, increasing the dead load on the structure. Diligent snow removal or strengthening
of the deck would therefore be required to accommodate the increased load. The latter options would
involve significant disruption and cost. Maintenance will be required to rout and seal cracks in the
asphalt as they appear.237

Halsall estimated the cost of option 2 as $776,000.
Ultimately, the Halsall report concluded its recommendations with the following statement: “Either method
introduces maintenance requirements in the form of crack sealing. Though the membrane can be expected to
provide at least twice the life of the sealants, the savings in initial cost of Option 1 over Option 2 may make it
more attractive.”238 Further, the covering letter under which Halsall enclosed its report stated:
Though leakage through the parking deck has been an ongoing problem, we have found no evidence
of structural deterioration compromising the integrity of the structure. While waterproofing the parking
deck is feasible, we suggest a program of joint re-sealing be effected instead, with consideration given
to proper joint detailing. This approach, in our opinion, is the most cost-effective particularly where
financial constraints exist.239

Halsall should have more clearly described the scope of option 1
As I will discuss in greater detail below, there were divergent views in respect of what Halsall conveyed in its
option 1. Mr. Buckley and Mr. Truman more fully described option 1 in their testimony and stated that the scope
of work they intended to convey in the report included a requirement that the rout and seal option needed to
be implemented with the involvement of qualified engineers and contractors. I heard evidence from Retirement
Living, however, that it did not interpret option 1 as requiring anything more than the involvement of Mall
maintenance staff. In this regard, it is important to assess the clarity of the Halsall report.
In his evidence, Mr. Buckley referred to option 1 as being a “full-scale repair” to the roof and further elaborated on
the scope of work that he considered necessary to effectively implement option 1:
A. It’s about ... doing a full-scale repair to the roof and then ongoing maintenance, yes.
Q. So describe for me this full-scale repair to the roof.
A. You would ... take out the existing joint seals, you would re-apply the joint seals following the
appropriate specifications ... both for the installation of the material as well as ... the profiles. This
would be done by a contractor who would have experience, who would have employees who would
have experience, who would be monitoring the quality of the installation ... he would also have to
provide a warranty for the work that he has done which would be backed up by performance bonds.
It would involve taking out any routing and sealing with again the proper profiles and bond breakers,
any further cracks that have developed that hadn’t been previously repaired properly. In fact, the
intent of this was to do the entire deck.
Q. So every single bit of sealant would be taken out?
A. Yes.240

The scope of work required to implement option 1 as described in Halsall’s 1999 report does not contain that
level of detail. The report does not state that the people doing the work should have a level of experience or that
there should be a warranty for the work that is performed.
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Mr. Buckley testified that a contractor implementing option 1 would need engineering specifications
including the following:
In general, you would have to have the appropriate temperatures, the appropriate moisture contents of
the slab, the appropriate materials, the appropriate joint profiles, the appropriate traffic control program
so that you’re not opening the deck up to use too soon after the installation. The installation has to
consider how [sic] the depth of installation so that it’s not subject to abuse from snowplows. That’s [a]
fairly broad statement of the requirements.241

This level of detail was well above and beyond what had been provided in the report. There was no reference
there to such variables as appropriate temperatures or moisture content of the slabs.
In addition, Mr. Buckley testified that the work should be done by a contractor pre-qualified by Halsall.242 Both
Mr. Truman and Mr. Buckley testified that the regular Mall maintenance staff would not be adequately qualified
to do the work – particularly where there were indications that the rout and seal work had not been done
properly by them in the past.243 Indeed, given the state of the deck as observed by Mr. Truman, it was clear that
the Mall maintenance staff did not have the expertise and knowledge to properly repair the roof.244 Mr. Nicholls
of Nicholls Yallowega Bélanger testified that his understanding of the routing and sealing option presented
in the report was that it could only be done by a professionally qualified contractor who was overseen by a
qualified inspector.245
Mr. Nicholls was of the view that the detail contained in the report for this repair option was not sufficient
to allow someone, whether maintenance or contractor, to complete the work. He further testified that the
description contained in the report was a high-level description of the repair option. It did not contain the
amount of information necessary to be able to undertake the work.246
Although all the professionals appeared to agree that option 1 needed to be carried out by engineers and
qualified contractors, this point was never directly or adequately conveyed to Retirement Living. In its absence,
Retirement Living thought it could implement option 1 with the regular Mall maintenance staff.
It is clear that the report does not make the statement that the Mall maintenance personnel were not qualified
to implement option 1. In addition, the report seems to refer to the involvement of engineers and/or qualified
contractors in an indirect, almost incidental manner. The authors of the report placed greater emphasis on the
necessity for option 1 to be implemented by specifically qualified personnel in their testimony than they did in
the report itself.
The 1999 Halsall report should have been clearer about the scope of work that option 1 required. Halsall should
also have been explicit that option 1 required properly and specifically trained personnel to implement this work.
The importance of this deficiency in the Halsall report becomes more evident when I examine the manner in
which Retirement Living interpreted the report.

Halsall should have recommended a membrane
The 1998 Halsall report, attached as an appendix to the Nicholls Yallowega Bélanger report, recommended
two options for the rooftop parking deck, both of which entailed the application of a waterproof membrane.
In contrast, the 1999 Halsall report included an option, option 1, which did not include the installation of a
membrane. Mr. Buckley agreed that option 1 was recommended over option 2, although he could not recall the
reason why. He characterized option 1 as a viable option at a lower price.247 Mr. Truman, in contrast, testified that
the 1999 Halsall report recommended both options.
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The language used in the 1999 Halsall report could be seen as discouraging Retirement Living from
implementing option 2. The report states that “[t]hough the membrane can be expected to provide at least twice
the life of the sealants, the savings in initial cost of Option 1 over Option 2 may make it more attractive.”248 As
noted, in its letter enclosing the report, Halsall states that “[w]hile waterproofing the parking deck is feasible,” it
“suggest[s]” the routing and sealing as the “cost-effective” approach.249 I find that this wording clearly indicates
that Halsall placed undue emphasis on its option 1. It characterized option 2 as less attractive and more costly.
The 1999 Halsall report actively downplayed the desirability of proceeding with the more comprehensive
option of installing a waterproof membrane over the rooftop parking deck. In setting out the costs of option 2,
the report included a glaring caveat that the costs of implementing it could run much higher than estimated.
The first and only note to the report’s summary of costs for option 2 warned that “[t]opping removal or slab
strengthening may also be employed, but at significant cost and disruption.”250 As a result, option 1 was
presented as having a fixed cost that is little more than half the cost of option 2, while option 2 was presented as
involving potential contingencies that would significantly increase its costs.
Mr. Truman told the Commission he suspected that option 1 was recommended over the application of a
membrane so that the work could practicably be done within the client’s budget.251 However, as I will note below,
Retirement Living (and its subsidiary NorDev) enjoyed a strong financial position throughout the period that
it owned the Mall.
It is regrettable that the application of a membrane was not more strongly encouraged. If money was no object,
it is clear that the application of a membrane was a better option to attenuate the leaks.252 The manner in which
the repair options were presented in the report led reasonable readers to conclude that they could get the same
result by proceeding with option 1 as with option 2 – but for about half the money. However, the options were
not equal. The report should have been much more explicit about the difference in the effectiveness of the
two options. In this regard, I view the 1999 Halsall report as, at the very least, a missed opportunity.
The 1999 Halsall report should not have recommended that Retirement Living proceed with an option of
routing and sealing all joints and cracks in the parking deck. This recommendation was essentially a repetitive
variation of the practice that had been employed by the previous owner. I note that Dr. Hassan Saffarini and
Christopher Hughes of NORR Limited were both of the view that the rout and seal option would not be effective
in making the parking deck waterproof.253 Halsall should have recommended the installation of a membrane over
the entire deck.

Halsall did not adequately warn about risks of structural deterioration
The Halsall report included observations of some water damage. Specifically, it noted some corrosion of steel
beams, but observed that severe scaling had generally not occurred. However, it did not go the further step to
advise of the potential outcome of continued and unabated water penetration, such as increase in corrosion,
severe scaling, and the potential of section loss. Mr. Truman testified that he did not think it was necessary
to do so because the effect of water and salt penetration should be “fairly obvious” to a building owner in
Northern Ontario.254
In addition, the covering letter that enclosed the Halsall report stated: “Though leakage through the parking
deck has been an ongoing problem, we have found no evidence of structural deterioration compromising the
integrity of the structure.”255 Mr. Truman agreed that this statement conveys the message that the building
continues to be in fine condition despite its exposure to water leaks.256 It does not state what will or could occur if
the water leaks are not stopped.
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Mr. Buckley testified that Halsall was aware there were problems with leaks from the rooftop parking deck when
its second report was prepared. He also knew that the maintenance crew at the Mall had been using a form of
rout and seal repairs on the roof to address the leaks. There were indications that the rout and seal work that was
being done on the roof was not being done properly.257
Mr. Truman acknowledged that the report did not recommend any ongoing inspection of the steel in the Mall
until the repairs were made. He characterized his report as being a “high level report” intended to provide a
prospective purchaser with “an expectation of what their financial commitments are going to be over the five to
ten year near-term future.”258
Mr. Truman and Mr. Buckley testified that, in their view, the Halsall report provided a warning that the owner
of the building must address the leaks because it gave only repair options. It did not contemplate an “as is”
option.259 I can appreciate the seeming obviousness that a leaking roof that allows penetration of water and
chlorides into a structure is something that needs to be fixed. However, this warning by omission in the Halsall
report was unfortunately too oblique. It did not adequately convey the severity of the consequences should the
owner fail to properly fix the roof.
I agree with the testimony of Dr. Saffarini, who indicated that, while a proper waterproofing system in 1999 could
have allowed the building to survive for its design life, there was enough information for alarm bells to ring,
requiring that the risks of continued deterioration be brought to the owner’s attention.260
In my view, Halsall did not adequately provide a cautionary warning that future corrosion could lead to a
critical condition.

Retirement Living’s maintenance program was not what Halsall
recommended but a continuation of existing practice
Of the two options recommended by Halsall, it is clear that Retirement Living purported to proceed with the first.
I will next consider whether Retirement Living actually did what was recommended.
Mr. Quinn testified that in talks with Mr. Kennealy and Ms. Guertin, they would have considered the pros and
cons of the options listed in the Halsall report. Although he could not recall the specifics of the conversation, he
indicated that they discussed how both options would require ongoing maintenance.261
I note that in both places where Halsall particularized the costs of option 1, it included reference to costs
associated with engineering services.
Notwithstanding that option 1 contemplated the involvement of professional engineering services in its
implementation, Retirement Living did not in fact employ the services of an engineer. Mr. Quinn testified that in
his view an engineer was not required to implement the repair and maintenance of the parking deck as set out
in option 1.262 Rather, he interpreted Halsall’s references to engineers and contractors as, in effect, a sales pitch by
Halsall for follow-up work.263
Retirement Living appeared overly confident that it could handle the maintenance of the rooftop parking deck
without the advice of an engineer. Mr. Quinn testified that, in his view, the elements of option 1 were well within
his own capabilities and those of his team.264 Together they were qualified to address the roof maintenance,
without having to rely on an engineer, because of their relative experience. Mr. Quinn testified: “I pre-qualified
Ken Snow [Mall maintenance supervisor] and his crew because there was nobody in Ontario that is more
experienced in grouting and sealing that particular deck than them.”265
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Despite my conclusion that the Halsall report could have been clearer that its option 1 required the participation
of an engineer and qualified contractors, Retirement Living’s interpretation that it could undertake option 1 on
its own, with the regular Mall maintenance staff, was not reasonable.
It is baffling to me that Mr. Quinn could give Mr. Snow and his crew such a superlative endorsement. They had
been unable to stop the leaks under Algocen, and they continued to be unable to do so under Retirement Living.
The maintenance crew became adept at playing catch-up, but not at preventing the leaks from occurring.
Halsall stated in respect of its option 1: “If required, we could prepare a phased repair approach for Option 1,
tailored to your financial constraints.”266 Retirement Living seemed to interpret this sentence as meaning that
Retirement Living could itself phase in grouting and sealing work over time. As Mr. Kennealy explained when
questioned by Commission counsel:
Q. If you want to do it over time, talk to us and we’ll tell you how to do it. Isn’t that what they are saying?
A. I can understand your interpretation of it. That is not how I interpreted it when I was reading it.
…
That is not how I interpreted it when I read the document. I read it and it basically told me you need
to do the routing and sealing. You need to get all of the joints done ... you are reading into it that,
okay, you have got to do every joint today, and then you have got to get into a maintenance. I did
not read it that way. I read it as you need to be doing the rout and sealing. You need to do it in a
deliberate manner. And if you need to phase it in, you can phase it in.267

I find that Mr. Kennealy’s interpretation is not reasonable. His position, it seems to me, is an after-the-fact attempt
to equate what they did (staying the course) to what they did not do (implementing Halsall’s option 1 over time).
If staying the course was a viable option, Halsall would have said so. Halsall did not recommend the status quo
for the obvious reason that it was not working. It is very difficult for me to accept that this astute businessman
could honestly hold that belief. In any event, Retirement Living did not materially change the manner in which
the rooftop parking deck was maintained.
The evidence of Mr. Snow, who worked at the Mall in maintenance on the rooftop parking deck for more
than 16 years, was most revealing. His involvement extended over the ownership periods of both Algocen and
Retirement Living. He testified that the techniques used to deal with the leaks did not change over all 16 years.268
His evidence is made even more compelling by the fact that Retirement Living appears to have delegated the
manner in which the roof was repaired entirely to him.269
By Mr. Quinn’s own admission, the maintenance plan he put into place was essentially a continuation of the
program that Algocen had followed. This conclusion is illustrated by this exchange between Mr. Quinn and
Commission counsel:
Q. Do you agree that Retirement Living, instead of adopting the recommendation of Halsall, decided
to adopt their own kind of approach and continue what Algoma had been doing? He seems to be
saying here that the only thing they did not fully address, that Halsall did not fully address in their
report is the “continue as is” scenario, which Mr. Beltramin [an engineer with STEM Engineering] here
opines and says this is what Retirement Living is doing?
A. You’ll have to explain to me what the difference is between the Halsall Report and what ACP [Algoma
Central Properties] was doing before, because I don’t see a lot of difference.
Q. ... I’m not here to answer a question from you, Mr. Quinn.
A. No, okay.
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Q. But if that is what your understanding is –
A. But you are asking me if we continued the ACP process or did we do what Halsall asked us to do. In
my view, both of them were the same.
Q. Okay. So your understanding was that Halsall had basically approved what ACP had been doing, so
you continued doing that?
A. I think anybody that reads the report and knows what ACP was doing before, they are the same.270

This exchange could not more clearly illustrate that Retirement Living did not implement Halsall’s option 1.
Worse, it fundamentally misinterpreted the Halsall report as blessing the deficient maintenance practices that
had, since the Mall was built, allowed water and chlorides to infiltrate the building. That is not a reasonable
interpretation of the Halsall report. It would mean that Halsall would advise Retirement Living to spend
the better part of $500,000 so that it and the Mall’s tenants could continue to endure a leaky roof. It was
not reasonable for Retirement Living to think that continuation of a practice that had failed for years would
suddenly start to work.
Mr. Quinn did not ask either Mr. Buckley or Mr. Truman whether his approach to maintenance was what they had
recommended in their Report – in spite of the fact that Mr. Quinn acknowledged that the roof was never leak
free. This failure corroborates my earlier conclusion that Retirement Living thought it could simply continue with
the maintenance plan that had been in place under Algocen – and not implement Halsall’s remedial options.
Mr. Truman stated that if Halsall had been told that Retirement Living intended to continue repairing the roof
with the regular maintenance staff, it would have advised it not do so. Instead Halsall would have recommended
that the work be tendered out to a qualified contractor.271 Mr. Truman indicated that it is common practice for
clients to contact engineers if they do not understand a recommendation.
Prudence and common sense required that Retirement Living go back to Nicholls Yallowega Bélanger or Halsall
for confirmation or clarification that the way they intended to address the leaks was within the meaning of what
Halsall had recommended in its option 1.

The leaks continued during the ownership of Retirement Living
From the moment Retirement Living became the owner of the Mall in June 1999, it noticed that there was
leaking from the roof.272 Beginning as early as September that year, Retirement Living had to take steps to
address the effects of the leaking, such as changing water-stained ceiling tiles in the Library.273
Mr. Quinn testified that, by September 1999, he would have expected that all the leaks had been stopped. He
acknowledged, however, that the leaks returned during Retirement Living’s ownership of the Mall.274 The cycle of
leaks seemed to be the same. They would become more pronounced in the spring thaw. Water would enter the
building, and tenants would complain to the Mall maintenance. In the spring, Retirement Living would address
leaks in much the same fashion as Algocen had done: attempt to stop the leaks as they occurred. Mr. Quinn
testified that, by summer, most of the common sources of leaks that year would have been identified, and the
summer maintenance program of routing and sealing the problematic leak areas would start again.275
Over time, Mr. Quinn testified, Retirement Living generally got better at addressing the leaks in the Mall. When
Retirement Living sold the Mall, he said, the leaks were minimal.276 I heard ample evidence, however, that the
leaks continued.
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The chief librarian, Barbara Fazekas, testified that the leaking that had become chronic in the Library did not
improve after 1999. She said that the problem regarding leaks in the Mall generally showed no improvement
after Retirement Living acquired the Mall.
The problem areas continued to be the same. During the Retirement Living ownership of the Mall, these areas
included the Library, Scotiabank, and Zellers. Other areas that continued to suffer from leaking included the
area around the food court, around the escalators, and around the premises that were eventually occupied
by Dollarama.277
Barbara Cloughley worked at the Mall as an employee of NorDev from 1999 to 2002.278 She testified that
Retirement Living kept the Mall clean and made improvements such as replacing furniture. The leaks, however,
continued. Ms. Cloughley noticed that the leaks seemed to be “worse around that [lottery] kiosk area there. There
would be buckets if it was raining.”279
The leaks in the Library were particularly bad. They were so bad, in fact, that in 2000 Retirement Living looked at
the possibility of moving the Library to a different location.280
By letter dated November 22, 2002, Ms. Fazekas complained, in dramatic and prescient language, to Mr. Kennealy
about the “deplorable condition” of the Library premises as a result of the leaks, and the dangers that the
leaking created:
The Library Board has asked me to write another letter of complaint regarding the deplorable condition
of the ceiling over the Library space.
Considerable money and effort were expended to paint our premises in September. However, our site
can never look attractive given the state of the ceiling and concomitantly, the look of the library with
plastic covering over the bookshelves, drip buckets in the aisles to protect the rug and gaps in the ceiling
where tiles have become so water laden that they have fallen on the floor. Fortunately, no patron or staff
member has been hit by one of these yet!
You may not be aware that many of your potential clients often come to the Library while waiting for
Retirement Living tours, or before or after visiting your office. Is this the impression of your values as a
landlord that you want these people to have?
As I sit at my computer to write this letter, I am listening to the drips in the ceiling, wondering when the
ceiling tile will fall on my head.281

Ms. Fazekas did not recall getting a response to this letter from Retirement Living.282
Despite acknowledging that he received the letter, Mr. Kennealy said under examination by Commission counsel
that the correspondence did not change his perception about the state of the leaks from the rooftop parking
deck; he did not consult with a professional to see if a different course should be pursued; and Retirement Living
stayed the course even though at least some of the Mall’s tenants were not satisfied with the situation:
Q. Okay. Sir, you were in the residential housing rental market, right?
A. Yes.
Q. That is the mainstay of your business?
A. Yes.
Q. You have been doing that for now nigh on 20 years?
A. Yes.
Q. And you have done very, very well in that business; correct?
A. Yes.
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Q. And if one of your residential tenants was telling you that they had to continually put tarp over their
furniture and buckets in the house because it continually leaked, would you not, sir, fix it?
A. We would do everything in our power to fix it.
Q. And if it continued to leak when you were simply trying – when you were attempting to merely patch
the leaks, would you not go to a professional and ask for advice on how to change what you had
been doing so that tarps were no longer and buckets were no longer required?
A. We thought we were doing quite well, Mr. Doody. I understand you –
Q. No, but listen, sir, with respect[,] the question was –
A. Yes.
Q. – would you not, if you had a similar situation with one of your residential housing units where the
tenant was making similar complaints that over a number of years they had had to have tarps and
buckets, would you not seek advice as to how to change what you had been doing to try and stop
the leaks?
A. If I was unable to satisfy the customer, I would try and do whatever I could to satisfy them.
Q. And you never satisfied Ms. Fazekas, did you?
A. It would appear not.
Q. Did you seek advice from a professional as to how to do something different than what you had
been doing?
A. At that point, no, we did not.
Q. Did you ever?
A. I’m trying to think if we ever. I believe we just continued to work very hard at doing what we
were doing.283

In March 2003 the tenants from the store A Buck or Two, located close to the food court, complained of
“significant leaks throughout our store.”284 Mr. Quinn agreed that this description accurately reflected the
condition of the store at that time.285 Subsequently, the head office of A Buck or Two wrote to Mr. Quinn to
formally request structural repairs to the roof: it had, he said, caused damage by water infiltration to the store
premises. The letter read:
As per the lease, it is the Landlords responsibility for structural repairs to the roof, due to the fact that
there is a parking lot situated above the leased premises. With respect to our insurance policy, the
Landlord is responsible for any damages that occur within the premises, which are a direct result of
structural damage to the building.
Please take this letter as our formal request for you to remedy this situation immediately, and we look
forward to your anticipated co-operation.286

Mr. Quinn testified that he did not believe he responded to this correspondence.287
In June 2003, A Buck or Two pressed the issue of the Retirement Living’s inaction to attenuate the leaking from
the roof. The director of Legal Services for A Buck or Two wrote to Mr. Quinn:
We have been advising you about this ongoing problem regarding the roof leaks for several years now,
both verbally and in writing. Now, not only has your lack of action had an impact on the sales of the store
(as customers don’t like water dripping on their heads while they shop), this has also destroyed inventory
in the store, as well as the ceiling tiles and now the electrical system. Moreover, further complications
will arise if a customer slips and falls as a result of the water on the floor from the leaking roof.
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The situation has become intolerable. The Landlord’s lack of action is bordering on gross negligence.
Should this situation not be resolved by July 7, 2003, we will pursue all of our legal remedies
available at law.288

Mr. Quinn did not recall what actions, if any, Retirement Living undertook in response to this letter.289
Rachelle Lalande, a long-time resident of Elliot Lake who worked at the SAAN store in the early 1990s and
from 2002 to 2006, observed extensive leaking, electrical issues, and falling tiles in the store. She described
putting plastic tarps over the cash registers at the end of each shift and said the employees sometimes
referred to the Mall as “Algo Falls.” She said that, one weekend, employees needed umbrellas over their heads
while they worked.290
Retirement Living also received complaints from Scotiabank. By letter dated February 4, 2005, Robert Jurmalietis,
the branch manager, complained of the ongoing water leaks:
Further to our conversation in the branch last week, would you kindly have your maint folk drop
into the branch to replace the water damaged ceiling tile in my office, as well as in the Personal
Bankers office area.
In addition, we have developed a substantial leak in the ABM area, so a tile or 2 will have to be replaced
there as well.291

The following week, a water-saturated ceiling tile fell in Scotiabank. Mr. Jurmalietis again wrote to Mr. Quinn:
You may recall that a few days ago a ceiling tile collapsed in the Bank, from the weight of water
stemming from a leak in our roof. This damaged tile remains in place, and creates an unsightly and unprofessional image for us.
Would you kindly have your maint people attend the branch and replace the destroyed tile, as well as
have them replace the numerous water damaged tiles previously reported to you.292

The leaks in the Mall did not stop while Retirement Living owned it.293 Mr. Kennealy testified that Retirement
Living dealt with leaks promptly and quickly, which he said was reflected in the fact that he did not receive
many complaints from tenants.294 Although Retirement Living may well have been a diligent landlord in
responding to leaks, there is no doubt that water infiltration into the Mall continued to be problematic
throughout its ownership.

Retirement Living does not second-guess its maintenance regime
Mr. Kennealy testified that he thought Retirement Living did “very, very well” in
keeping water from leaking into the Mall during the time it owned the Mall.295
Mr. Quinn recalled that Retirement Living had confidence in its own ability
to attenuate the leaks: “[W]e were being optimists that we thought … given
a really good valiant effort … we could do this. We could stop the water.”296
Mr. Kennealy sensed that Retirement Living did a good job in managing and
responding to what its customers asked it to do.297
Unfortunately, despite Retirement Living’s assertions, the leaks continued. Reality
belies its principals’ rose-coloured retrospection. This emperor had no clothes!
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Equally regrettable, Retirement Living chose not to revisit its course of action or re-examine the problem.
Richard Hamilton, who was a director of Retirement Living from 2003 until 2009 (for three years of which he was
mayor), acknowledged under questioning by Commission counsel that Retirement Living did not reconsider its
maintenance strategy despite the persistence of leaks:
Q. But it continued to leak, sir, right?
A. Yes.
Q. So they weren’t fixing them, right?
A. No, I wouldn’t agree. They were fixing them. They weren’t stopping them all. One would pop up here
and one would pop up there, yes.
Q. Right, so they would fix one and one or two more would pop up, as you said?
A. Uhm-hmm.
Q. And yet you never said to them, why don’t you do more to make it actually stop leaking, instead of
getting worse?
A. No.
Q. If this was your house, sir, and it continued to leak over a period of 20, 25 years, and the leaks were
getting worse, would you continue to treat it the way you had been treating it or would you do
something different?
A. I would likely do something different.
Q. Can you tell us why you didn’t ask Retirement Living as a member of the Board why they weren’t
doing something different?
A. No.
Q. But there was no discussion, to your recollection, about that topic of doing something different?
A. That’s correct.298

Despite clear evidence to the contrary, Mr. Quinn testified that he believed the leaks were improving and that
Retirement Living was, in fact, “winning the battle” against the leaks.299 Even if Retirement Living was winning
some battles against the leaks, those victories were hollow and short-lived. Retirement Living clearly worked
hard with diligent patchwork to stay on top of leaks that occurred. But it never addressed the underlying
cause of the problem. As a result, the water and chlorides continued to penetrate the edifice and corrode its
structural steel.

Bruce Caughill provides advice to Retirement Living about the Mall
Extensive work for Retirement Living between 1999 and 2002
Bruce Caughill is a Sault Ste. Marie–based architect and engineer. His practice is approximately 90 percent related
to architecture and 10 percent to engineering. He testified that he considers himself to be a civil engineer. He
does not do any mechanical or electrical engineering work but does do some structural engineering.300 He is the
brother of Algocen’s Rod Caughill.301
During the time that Algocen owned the Mall, Mr. Caughill did work (not related to the rooftop parking deck)
on three occasions at the Mall.302 He testified that he was “generally” aware of Algocen’s issues with the rooftop
parking deck but denied knowing the extent of the leaks when Algocen owned the Mall.303 He stated further that
he and his brother never discussed the leaks at the Mall.304 During the time that it owned the Mall, Retirement
Living often consulted Mr. Caughill when it had a question about architectural or engineering needs. Mr. Caughill
dealt exclusively with Mr. Quinn.305
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Mr. Caughill was familiar with the Mall and its rooftop parking deck because Mr. Quinn would consult him
regularly on matters related to it. For example:

• In April and May 2000 Mr. Caughill provided advice in connection with the installation of a new cooling
tower at the Mall. Specifically, he provided advice about the structural implications and the relative load
capacity of the roof.306

• In 1999–2000, Mr. Caughill provided services to Retirement Living in connection with the renovation of
premises for the Algoma District Services Administration Board (ADSAB).307

• Mr. Caughill testified that he received the 1998 Nicholls Yallowega Bélanger report and the 1999 Halsall
report in connection with his work to renovate the ADSAB premises.308

• In January 2001, Mr. Quinn contacted Mr. Caughill about snow removal practices on the rooftop parking
deck. In the notes he made from his conversation with Mr. Quinn, Mr. Caughill wrote “hairline cracks show up
in sealant.” Mr. Caughill testified that Mr. Quinn advised him that the cracks in the sealant were related to the
snow-removal procedures.309 Ultimately, Mr. Caughill was not able to provide advice about these procedures.

• In July 2002, Retirement Living asked Mr. Caughill to investigate two visible cracks in the precast slabs which
made up the exterior walkway at the upper Mall level. His report set out a solution to fix the problem and
also referred to the Halsall report. He noted:“[Y]ou received opinions and advice on the concrete and steel
floor and roof systems that should be reviewed and followed as part of your maintenance procedures.”310
Mr. Caughill was asked if this suggestion was included in the report because he felt that Retirement Living
was not following the recommendations in the Halsall report. He testified that Retirement Living was not
maintaining the paint on the beams; although in his opinion they were not ready to fail or be subject to
failure, they had some corrosion, which was not being addressed. Mr. Caughill testified that he felt that the
corrosion on these exterior beams needed to be addressed as part of their ongoing maintenance.311
As a result of this involvement with the Mall, Mr. Caughill was familiar with the Mall and was aware that
Retirement Living relied on him for structural and architectural advice.

2003: Mr. Caughill does not advise Retirement Living of his and another
engineer’s concerns about the long-term detrimental effects of maintenance
practices on structure
Mr. Caughill testified that, in July 2003, Mr. Quinn contacted him because the Mall maintenance staff had noted
an issue with the perimeter wall at the parking deck on the east side – the wall closest to Ontario Avenue.
Mr. Quinn said that the wall was bowed out in the area where it met the parking deck. Mr. Caughill told the
Commission that these perimeter walls were steel framed and clad with steel siding.312 He explained that he did
not go to the site but, rather, referred Mr. Quinn to STEM Engineering (STEM). He did very little structural work
himself and felt that this issue was beyond his capabilities.313 When Retirement Living retained STEM directly,
Mr. Caughill provided some drawings to STEM, but nothing else.314
In his memo to Mr. Quinn recommending STEM for the job, Mr. Caughill referred to a structural audit that had
been done by Trow. He wrote:
We do not have the resources and experience to take this further and I recommend hiring a structural
engineer that does. It is my understanding that the previous owners had a structural audit done by
Trow Consulting Engineers at one time and that Halsall and Associates did a report for NorDev (through
Nichols Yallowega) when the property was purchased. I don’t know if their files would be of benefit here
but I suspect this problem is so specific, they wouldn’t.315
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Mr. Caughill neither had the Trow report referred to in his memo nor took steps to obtain it. He agreed that,
in retrospect, it probably would have been a good idea to obtain it or to ensure that STEM had it.316
A site visit in connection with this issue took place on August 5, 2003. In attendance were Messrs. Caughill,
Quinn, and Randy Beltramin of STEM.317 On September 8, 2003, Mr. Beltramin sent an email to Mr. Caughill
expressing clear concern about the maintenance practices of Retirement Living:
I will have a report and reinforcing detail tomorrow for the damaged panel. As discussed earlier[,] the
panel is not in a precarious state at present but needs repairs to prevent water penetration and to
reinstate its structural integrity.
I don’t know if you read Halsall’s last report, but they conducted a very detailed investigation of the
parking deck. The resulting report pretty much reiterates what the first one recommended but with
more detail. The only thing they did not fully address was the “continue as is” scenario, which NorDev
is doing. As you and I discussed[,] this can have long term detrimental results as the structure slowly
deteriorates. Some of the structural repairs that you have already done and other visible areas of concern
(precast cracks) will be an ongoing issue. Hopefully the areas of concern can be found and repaired before a
failure occurs. The job of chasing down and resealing cracks is also becoming a larger job each successive
year as existing cracks are reinspected and new ones found. It appears that the eventual scenario will
be that each precast panel joint (both longitudinal and lateral) will be caulked. In addition, students[,]
instead of experienced personnel[,] are doing the work.318 [Emphasis added].

Mr. Beltramin’s email is striking for its prescient assessment of the implications of the maintenance regime being
followed on the Mall.
In his email, Mr. Beltramin made note of the fact that the only thing not addressed in the Halsall report was the
Retirement Living “continue as is” scenario. Mr. Caughill agreed that what Mr. Beltramin had meant in his email
was that the Halsall report did not address the consequences if Retirement Living simply perpetuated Algocen’s
maintenance practices on the parking deck. Yet, despite the fact that Mr. Beltramin’s email made reference to a
discussion between himself and Mr. Caughill about the long-term detrimental effect on the deterioration of the
structure from the “continue as is” scenario, Mr. Caughill testified that he did not recall having a discussion with
him on these issues.319
Mr. Caughill stated that he did not forward the email to Mr. Quinn or anyone else at Retirement Living because
STEM was working directly for Retirement Living. He expected that if Mr. Beltramin had those concerns, he would
speak to Mr. Quinn about them. Mr. Caughill confirmed that he did not follow up with Mr. Beltramin following
receipt of the email, nor did he contact Mr. Quinn about the concerns or offer to assist Retirement Living in
dealing with those issues.320
Mr. Quinn testified that Mr. Beltramin did not express those concerns to him, nor did he recall Mr. Caughill ever
talking to him about them.321
Mr. Beltramin’s email of September 8, 2003, is a clearly worded and accurate description of the deficiencies
of Retirement Living’s maintenance practices and the long-term implications of continuing them. In my view,
on receipt of Mr. Beltramin’s email, Mr. Caughill should have immediately provided it to the principals of
Retirement Living – particularly as Mr. Quinn relied on him for architectural and structural advice. Unfortunately,
Mr. Beltramin’s clear-sighted concerns never reached Retirement Living.
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2005: Retirement Living consults Mr. Caughill about loads on the parking deck
In January 2005, after owning the Mall for five years, Retirement Living returned to Mr. Caughill to inquire about
the loading of the parking deck. In response, he advised Retirement Living to refer to the 1998 Halsall report,
pointing out that it was the latest structural information at Retirement Living’s disposal and should be used as
the guideline for loading the parking deck.322
Specifically, Mr. Caughill wrote:
Your 1988 [clearly 1998 was intended] Building Condition Assessment, Appendix A Structural Review
Report by Halsall Associates Limited, provides the basic information on parking deck loading. This is the
latest structural information that you have unless you commission another study, [and] should be used
as the guidelines for loading the parking deck.
…
In addition to the prospect of structural failure due to equipment and snow loads, there are vibration
and deflection issues to be considered. Maintaining water-tight joints and preventing delamination
of the wear and base courses of concrete will be difficult when deck sections are over-loaded
but do not fail.323

Mr. Caughill testified that he did not feel at that time that Retirement Living should obtain an updated survey of
the condition of the building.324
When asked if he included the warning in the final paragraph about the importance of joints being watertight
because he was aware of the continued water leaks, Mr. Caughill did not answer the questions directly. Rather, he
testified that he was aware that the entire roof structure was subject to ongoing maintenance with caulking and
sealing. He also testified that he was not concerned about the joints being watertight at that point.325
Mr. Caughill testified that, after providing information in connection with Mr. Quinn’s inquiry regarding
snow removal, the only other work he performed at the Mall for Retirement Living before the sale of the
Mall to its third owner was the design of a hotel lobby. He added that the work to implement his design was
never carried out.326

Ministry of Labour during the Retirement Living years
It is noteworthy that, during the time Retirement Living owned the Mall, the Ontario Ministry of Labour was not
involved with issues resulting from the leaks from the roof even though one of its inspectors, Ralph Regan, had
been in the Mall several times for other reasons.
Mr. Regan conducted an inspection of the SAAN store on March 29, 2001. He indicated that there were
water-stained ceiling tiles in the store and issued an order that provided, in part, that “[t]he ceiling tiles and area
above the tiles shall be checked for mould by a competent person.”327 Mr. Regan testified that this order was
prompted by the fact that there had been complaints about mould in the Library.328 Mr. Regan could not recall if
he observed signs of leaking elsewhere in the Mall around that period.329
In May 2002, Mr. Regan conducted an inspection of the Library. Although he had previously responded to
complaints about leaks there, in 1995, and the Health and Safety Committee had recommended at that time that
the source of leaks be corrected, Mr. Regan testified that he did not take any steps during his 2002 visit to inquire
about any continuing leaks in the Library. He did not follow up on the committee’s recommendation and could
not recall whether he was informed that that the leaking had decreased in the Library.330

245

246

Report of the Elliot Lake Commission of Inquiry

Part One

n

The Events Leading to the Collapse of the Algo Centre Mall

Mr. Regan’s report of his November 2003 inspection of Zellers does not mention any concern expressed about
leaks in the store. He testified that he saw the “odd stained [ceiling] tile,” but he did not observe buckets or tarps.
He said that a stained ceiling tile would not likely be a contravention of the Occupational Health and Safety Act.331
However, as I discuss below, Mr. Regan did investigate complaints about leaking in the Library in 2005.

The City’s Response to the Leaks
The City could have ordered that the leaks be fixed
All the City officials who testified before the Commission had some knowledge of the leaks at the Mall
throughout its history. The City had a Property Standards By-law that it could have enforced, as a means of
dealing with the leaks, had it chosen to do so. Unfortunately, the City took no steps to invoke such power until
after Retirement Living had sold the Algo Centre.
By-law No. 79-15 was passed by Council on January 24, 1979.332 It was repealed and replaced by By-law
No. 03-29333 on May 26, 2003. The structural standards and the requirement for water tightness were identical in
both versions. With respect to structural soundness, they required:
Every part of a building shall be maintained in a structurally sound condition and so as to be capable of
sustaining safely its own weight and any load to which it may normally be subjected334

With regard to roofs in particular, these successive by-laws stated:
The roof of a building shall be maintained in a watertight condition so as to prevent leakage of water
into the building, and where necessary, shall be maintained by the repair of the roof and flashing or by
applying waterproof coatings or coverings.335

Property standards are enforced by municipally appointed property standards officers.336 These officers are
empowered to issue orders to the owner of a property to remediate the deficiency. The owner has the ability to
challenge the order, first to the municipality’s Property Standards Committee and then in court. If the order is not
challenged, or if the challenge has not been upheld, the owner must comply with the order. If the owner does
not comply, then the municipality can perform the work and take steps to recover the costs from the owner. The
main difference between the two by-laws is in its means of enforcement. The earlier by-law provided for its own
enforcement. The later version was enforced through the provisions of the Building Code Act.337

Progressive and complaint-driven by-law enforcement policy
As I described earlier, the City of Elliot Lake adopted a policy of complaint-driven by-law enforcement. Generally
speaking, the City reacted to complaints about possible violations rather than proactively conducting inspections
to identify contraventions. As the first step in the process, a complaint had to be received. Once a complaint was
received, the City practised what it characterized as “progressive enforcement.” This process was described in
the clerk’s report:
Most by-laws are administered using a progressive enforcement practice. The objective of progressive
enforcement is to achieve compliance without laying a charge.* It can be described as an escalating

* Failure to comply with Property Standards By-laws could result in a charge being laid in addition to an order being issued requiring that
the deficient property be repaired. In the case of By-law 79-15, the charge would be under the by-law itself. In the case of By-law 03-29, the
charge would be under the Building Code Act.
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system that elicits a stronger response at each step until compliance is achieved. Progressive
enforcement is dynamic. It changes according to the nature of the by-law, the enforcement history, the
nature of the circumstances and the responses received.338

As a general matter, it seems to me that the progressive enforcement policy is a sensible approach. It is one of
general application in many parts of the province. However, its effectiveness depends on actually escalating the
response when warranted. In this regard, as I discuss below, the City’s approach left much to be desired.

The Library complains to City in 1998, and nothing is done
The Library’s complaints to the City about the leakage from the roof have been noted earlier. These complaints
persisted. In fact, by coincidence, City Council was learning of the possible purchase of the Mall by Retirement
Living just as events that resulted in yet another complaint were unfolding.
The City’s Joint Health and Safety Committee conducted an inspection of the Library on August 26, 1998. On
November 4 that same year, the committee reviewed the inspection report and made recommendations. The
following day Phil Butler, the secretary of the committee, wrote to Ms. Fazekas, the chief librarian, and outlined
the recommendations – including the replacement of missing ceiling tiles.339 The tiles had become water-laden
from the leaks and had fallen.
Ms. Fazekas responded to Mr. Butler on December 9, 1998. She informed him that she had had discussions about
the ceiling tiles with Mr. Bauthus two months previously, on October 9. Mr. Bauthus had informed her that he had
met and discussed this issue earlier that day with Mr. Liautaud, the Mall manager. The matter was not resolved.
She felt that Mr. Bauthus was reluctant to pressure the Mall on these issues. She further informed Mr. Butler that
the Library board had passed a resolution at the November board meeting and hoped to appear before council
on January 11, 1999, to request a budget increase.340
The resolution read as follows:
Whereas the Library is constantly subject to water damage from the leaky roof,
Whereas this water affects the condition of the collection, presents health and safety problems and
presents an unpleasant aesthetic appearance in a public building,
Whereas the Library has repeatedly approached the landlord but has not received a positive response,
Whereas there is concern that municipal insurance coverage may be affected by lack of action
Be it resolved that the City Council be approached to increase the Library’s operating budget sufficiently
that the Library Board can address these ongoing maintenance concerns.341

Ms. Fazekas also told Mr. Butler that Merlyn Bishop, the City treasurer, had suggested that the Library board
withhold rent in protest.342 The board did, in fact, recommend to the City that it withhold rent. However, the City
never took that action.343
In his testimony, Mr. Bauthus agreed that he had talked to Ms. Fazekas about this issue but said he had not been
reluctant to press the landlord. He had spoken to Mr. Liautaud. In response, Mr. Liautaud said that Algocen was
working to fix the leaks; he also said that the terms of the lease required the tenant to pay for the consequential
damage from the leaks. Mr. Bauthus did not refer the issue of the leaks to Mr. Pigeau at that time. As a result,
there was no follow-up by Mr. Pigeau of this apparent breach of the Property Standards By-law. Mr. Bauthus
testified that he did not refer the issue to Mr. Pigeau because he could see that Algocen was trying to fix, or at
least lessen, the damage caused by the leaks. It does not appear that Mr. Bauthus asked Mr. Liautaud if Algocen
had received any professional advice about this ongoing problem.344
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In December 1998, while the Library board was engaged in this discussion with City officials, the Board of
Directors of Retirement Living was deciding whether to make an offer to purchase the Algo Centre. As part
of that process, as described above, board members had been told that “the building is structurally sound.”
Mayor Farkouh and Councillor Croteau were both members of the board. If the board had received accurate
information about the Nicholls Yallowega Bélanger and the Halsall reports, if the Library complaints had been
more widely circulated within the City, and if all parties engaged in this discussion had been more open about
the appropriate way to deal with a capital asset of significance to the community, different decisions might
well have been made.
On December 30, 1998, Ms. Fazekas wrote to City clerk Larry Burling and informed him of the resolution passed
by the Library board on November 12, 1998. She requested that the board be permitted to appear before the
mayor and council on January 11, 1999, to address these concerns. She attached a report she had prepared, to
provide council with background information concerning the physical plant at the Library.345
Her report stated in part:
In 1989, the Library was moved to the Algo Centre Mall, an area of some 8500 s.f. At the time of
negotiation, the Library Board was assured that the mall’s chronic problem with a leaky roof had been
dealt with. From that time on, the Library has had problems with water damage, poor air quality and
decrease in the aesthetic quality of the Library’s appearance. Despite considerable correspondence with
the Mall Manager, the situation has not been improved to the satisfaction of the Library Board.346

Ms. Fazekas could not recall whether this report was actually considered by council on January 11, 1999.347
The minutes for the meeting of council of that date indicate that a resolution was passed to receive the Library
board’s November 12, 1998 Resolution No. 37/98 “concerning a request for an increase in their operating budget
to deal with maintenance concerns.”348 Ms. Fazekas could not recall a further response to her report, nor could
she remember whether the City spoke to Mall management about fixing the leaks.349
Mr. Bauthus saw Ms. Fazekas’s report when it was submitted to Mr. Burling. Again, he did not refer it to Mr. Pigeau
before its presentation to council. He was unable to explain his failure to do so.350 He viewed the report as a
complaint within the meaning of the by-law enforcement policy.351 That would have required Mr. Pigeau at least
to conduct an inspection and take what steps he saw fit352 under the Property Standards By-law.353
On January 11, 1999, City Council received the resolution of the Library board. Council directed City staff to
approach the landlord in an attempt to resolve the issues.354 Mr. Bauthus viewed this decision as a two-part
direction: the City had two roles with respect to the Mall in connection with the leaks. It had a role as a regulator
(with respect to property standards) and a role as the representative of the Library (given that it was a tenant in
the Mall). As the tenant’s representative, Mr. Bauthus would try to get the landlord to fix the roof. He expected
Mr. Pigeau, as a regulator, to consider his options under the Property Standards By-law. However, he does not
recall making the referral to Mr. Pigeau or ever asking him what he actually did.355
Mr. Pigeau testified that he was not aware that Ms. Fazekas had written to Mr. Burling on December 30, 1998. He
knew nothing about the content of her letter, the fact that she wanted to appear before council, or the outcome
of the meeting. Had he been aware of the letter, he says, with hindsight, that he would have interpreted it as a
complaint and pursued it under the Property Standards By-law.356
Also with the benefit of hindsight, Mr. Farkouh said he now sees Ms. Fazekas’s November resolution and report as
a property standards complaint. However, quite inexplicably, he testified that at the time it did not occur to him
or the entire council that this complaint was a property standards issue.357
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Equally baffling is the fact that Mr. Burling did not consider the letter as a property standards complaint but
simply a budget issue. His curious rationale was that the report and resolution of the Library board made no
reference to the by-law. In addition, he thought that Ms. Fazekas had not considered the possible consequences
of her complaint: potentially, they could include the displacement of all the businesses in the Mall.358 By these
standards, it is difficult to conceive of any complaint concerning the Mall ever satisfying Mr. Burling.
According to Mr. Bauthus, the Library board ultimately received more funding, pursuant to its request. This
increased budget would allow the Library to clear up the mess caused by the leaks.359 It could only treat the
symptoms, however, and not cure the problem. Despite direct and clear complaints from the Library, the City’s
regulatory powers lay dormant simply because City officials neglected to take any action. They failed to generate
any form of enforcement response from the City. Although the City had the power under its own property
standards to insist that Algocen make the parking deck watertight, it did not. The City merely gave the Library
funds to pay for damage caused by the parking deck leaks and ignored the contravention of the City’s by-law. The
Library’s complaint about Algocen’s anemic efforts to stop the leaks fell on deaf or indifferent ears. Meanwhile,
the situation continued, unabated.

The City has Retirement Living to deal with about the leaks
Retirement Living became the new owner of the Algo Centre on June 18, 1999. The change in ownership of
the Mall did not alter the fact that the roof continued to leak. On July 14, 1999, Ms. Fazekas sent a memo to
Bonnie deBortoli, a member of the Joint Health and Safety Committee. She reported that Mr. Bauthus had not
taken any action on the leaking issues that had been brought to council’s attention on January 11, 1999. His
only suggestion had been that the Library approach Mr. Liautaud with invoices for the repair work they had
initiated. She noted that the Mall maintenance staff was once again trying to fix the chronic problems on the
roof. However, she held out little hope that this effort would be any more effective than the previous ones.360
Mr. Bauthus confirmed that the advice he gave to Ms. Fazekas was to wait until the mess was cleaned up and to
ask Mr. Liautaud to pay for it.361
The Joint Health and Safety Committee inspected the Library premises again on July 23, 1999. As with the
inspection carried out almost a year earlier, this visit again revealed issues caused by water leakage.362 In
an effort to have those issues dealt with, Andrea Leddy, the City’s personnel manager, wrote to Retirement
Living on September 29, 1999. To give some background to the new Mall owner, she included with her letter a
number of documents:

• the July 23, 1999 inspection report;
• the July 14 memo from Ms. Fazekas to Bonnie deBortoli;
• the November 5, 1998, memo from Mr. Butler to Ms. Fazekas which confirmed the recommendations made
after the August 1998 inspection;

• the December 9, 1998, response by Ms. Fazekas to Mr. Butler’s November 5, 1998, memo which contained
the Library board’s resolution; and

• the December 30, 1998, letter from Ms. Fazekas to Mr. Burling attaching the Library report; this document
included Ms. Fazekas’s report of the chronic leaking problems dating back to 1989.363
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Ms. Fazekas did not recall if Ms. Leddy got a response. She did remember, however, that at some point in the
early years of Retirement Living’s ownership, she and Mr. Butler spoke to Mr. Quinn to familiarize him with
their concerns.364 Despite these efforts, Ms. Fazekas did not believe that the leak situation improved under the
ownership of Retirement Living.365
On November 22, 2002, as noted above, Ms. Fazekas, at the request of the Library board, wrote to Mr. Kennealy,
complaining again about “the deplorable condition of the ceiling over the Library space.” She stated in this letter:
Considerable money and effort were expended to paint our premises in September. However, our site
can never look attractive given the state of the ceiling and concomitantly, the look of the library with
plastic covering over the bookshelves, drip buckets in the aisle to protect the rug and gaps in the ceiling
where tiles have become so water laden that they have fallen on the floor. Fortunately, no patron or staff
member has been hit by one of these yet!366

Because she was acting at the request of the board, its members would be aware of the letter, but not necessarily
its contents.367 The City clerk and all the board members received copies of the minutes of the board meetings.368
I have no evidence to allow me to conclude that the City was actually aware of the contents of this letter.
However, the City’s track record makes it unrealistic to expect that, if its officials had read the contents of the
letter, they would have acted differently.

2004: Councillor Denley’s efforts to get something done about the leaks
Don Denley is a retired Metro Toronto Police officer. He moved to Elliot Lake in December 2000 and was elected
as a City councillor for the term December 1, 2003, to November 30, 2006.369 In the 2003 election campaign, he
made an issue of the fact that the City was paying Retirement Living $77,000 per year in rent for a leaky library.370
During his time on council, the leaks at the Library were a constant issue.371 As will be seen below, City officials
during this period received many emails about the state of the Library from Councillor McTaggart, who sat on
the Library board.
On April 8, 2004, Mr. Denley made a presentation to the Library board. Cathy McTaggart, a City councillor and
member of the board who was in attendance, was quite upset about some of his remarks. She sent an email to
Mr. Speck, the City’s chief administrative officer, on April 15, 2004. It read:
Troy: (I apologize for the length of this e-mail.) With reference to our chat in your office this morning
(after the Budget meeting), I am forwarding the Minutes of the Library Board meeting that I was
referring to which I received today. Please believe me, Barbara Fazekas is being very kind with regard
to the reference to Councillor Denley’s remarks at the beginning of the meeting. I still maintain that
Don’s words were presented in an entirely different way than is written here. Barbara was exercising her
“Editorial skills.” He most definitely stated that the Library was very low on the list of priorities with the
Council (nothing to do with funding). He also said (and I failed to mention this to you this morning, for
which I apologize because it is definitely worthy of mention) that the Golf Course and the Medical Clinic
for the doctors were the priorities (but he said that he wouldn’t get into that). I hope that you will be able
to get Barbara to speak openly with you about what Don really said. If you wish to contact any of the
other Board members, here are their numbers …
As I mentioned to you, Councillor Denley’s presentation was extremely brief (he found out that Heather
was on the Board and worked for Retirement Living) and he clammed up. (I was absolutely amazed.)
Prior to that he had been so extremely verbal concerning the fact that he wanted the Library to re-locate
and the landlord of the mall should repair the roof & the library should not have to put up with the leaks,
etc., etc., (he had been to the Civic Centre to check out the space available) and then his presentation
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came & Heather was sitting directly across from him & Don was at a loss for words. And then, when he
began to make his remarks about Council, I held my tongue because I did not want to embarrass Don by
confronting him in front of the Library Board. It was extremely awkward for me. That is why I came to see
you, Troy. I need your input and that of Mayor Farkouh.
I will leave this Issue with you and hope that you will be able to provide me with some feedback and
whether or not this is going to go any further (to Caucus. I am absolutely willing to speak about this
at Caucus. This is not a personal Issue. It is a Council Issue which I believe needs to be addressed.) I
personally feel that it is extremely important for City Council to maintain as positive an image as possible
in the Public Eye and Council needs to project this image to all of the sub-committees, that is why I
do not like the idea or the suggestion that the City Council has any negative vibes towards any of the
committees, including the Library Board. That just simply is not true and if any misconception has been
created by Councillor Denley’s presentation, it must be corrected. Simple as that!
Thank you for your time this morning and for your willingness to look into this concern. Best
regards, Cathy McTaggart
(Councillor) 372

It would appear that Mr. Denley’s remarks had struck a nerve.
Mr. Denley, when he testified, did not deny making the comment; he simply did not recall it. His evidence was
that he told the Library board that the leaks were grounds for breaking the lease. He described the leaks as
being the equivalent of two months per year of continuous leaks.373 Mr. Denley’s rationale for the comment
about the Library being a low priority for council was the fact that, because its ceiling leaked so badly (and
Council was well aware of the extent of the leakage), the Library had to be a low priority.374 I find, based on the
roughly contemporaneous and detailed email of Ms. McTaggart and her concern about those words, that he did
make that statement.
The reference to “caucus” in the email was a reference to council “caucus” meetings. These monthly meetings
were held, without any notice to the public, where subjects that council was required by law to discuss in public
were, in fact, discussed secretly behind closed doors.375 I will say more below about this practice.
A caucus meeting was held on May 3, 2004. The agenda prepared before that meeting indicates that the
following item was to be discussed: “Library Board – referral from Councillor McTaggart.”376
Mr. Denley described the meeting as confrontational. He was told that the Library structure and its board were
sensitive issues. One of the councillors described Mr. Denley as being dangerous and said that, henceforth,
he would keep an eye on him (Mr. Denley).377 According to Mr. Denley, the mayor told everyone to calm down
because the discussion was getting out of hand.378 For his part, Mr. Denley could not understand why the leaks
were not being fixed.379
Mr. Hamilton did not recall the issue of leaks at the Library ever being discussed at any caucus meetings,
although he had to concede that the topic must have been discussed because it was on at least one agenda. He
also testified that he did not recall Mr. Denley speaking about the leaks at the meeting.380 Mayor Farkouh did not
remember the issue of leaks at the Library being discussed at the May 3, 2004, caucus meeting.381 Mr. Speck did
not recall the meeting at all.382
I have no difficulty concluding that the Library situation and the treatment of the problem by City Council were
discussed at the caucus meeting of May 3, 2004. Considering her email and the fact that Ms. McTaggart went to
the trouble to put this item on the agenda, it is hardly reasonable to conclude that it was not discussed at the
caucus meeting. The sad reality, however, is that whatever was actually said did not result in any remedial action
on the City’s part.
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Mr. Denley attended one other Library board meeting after the April 8, 2004, meeting, although he did not
indicate when it was. This time he proposed that the Library relocate to the Pearson Centre, a municipally owned
facility. The board, however, was not receptive to that idea.383 Mr. Denley never requested that the Library be
included on council’s agenda for public debate. He felt that, because Ms. McTaggart sat on the Library board, he
did not need to bring the matter forward.384 He raised the issue of the leaks at the caucus meetings twice, and he
thought Ms. McTaggart also raised it two or three times.385
Up to February 2005, the City had taken no action against either of the two Mall owners to fix the leaks. The City
had shown no appetite to remediate the pathetic state of the Library. The Property Standards By-law, rather than
being an effective public safety tool for the City, was allowed to atrophy because of the inaction of City officials.
During the ownership of the Mall by both Algocen and Retirement Living, the City’s approach to the leaks was
the same. It did not insist on a fix, as it could have through the by-law process, but rather hoped that a simple
timid request would solve the problem. It did not.
During Retirement Living’s ownership period, the City was in a most anomalous position: It was, at the same
time, the regulator, the arbiter, and the enforcer of its by-law. It was, vicariously through the Library, a tenant of
the Mall and, by virtue of its board membership, its (conceptual) owner. A situation more likely to lead to conflict
of interest could hardly be imagined.

Caucus meetings – illegal regular secret meetings of council
As noted above, a caucus meeting was a meeting of Council held without notice to the public. At these
meetings, Council discussed, secretly and behind closed doors, matters that the Municipal Act required to be
discussed in public.
On April 25, 2013, as Mr. Speck was testifying, counsel for the City of Elliott Lake provided Commission counsel
with agendas for 28 caucus meetings that had just been discovered by City staff. These agendas cover the period
from January 6, 2004, until May 2006. All the agendas were created by Mr. Speck.386
The Municipal Act has, since 1994, required that all meetings of council be open to the public, subject to certain
exceptions that provide for in camera meetings.* The majority of the items for discussion on the agendas do not
appear to involve subjects properly discussed in camera. Mr. Speck acknowledged this point in his testimony.387

* Municipal Act, RSO 1980, c 303, s 55(1), M.45 555; Municipal Act 2001, SO 2001, c 25, s 239. The Municipal Act in force up to 1994 provided in
section 55(1) that “The meetings, except meetings of a committee including a committee of the whole, of every council and of every local
board as defined by the Municipal Affairs Act, except boards or commissioners of police and school boards[,] shall be open to the public, and
no person shall be excluded therefrom except for improper conduct.”
In 1994, section 55(1) was amended. It came into force on December 9, 1994. It extended the requirement of public meetings to
committees of council by enacting an amended definition of “meeting” to mean “any regular, special, committee or other meeting of a
council or local board.” Section 55(3) provided that, “except as provided in this section, all meetings shall be open to the public.”
In 2002 the Municipal Act was overhauled, with the new Act coming into effect on January 1, 2003. The new Act maintained the open
meeting requirement.
A revision of the Act came into force on January 1, 2007, which authorized the provincial ombudsman or an investigator appointed by the
municipality to investigate complaints of breaches of the public meeting requirement. That amendment made no substantive change to
the open meeting requirement: SO 2006, c 32, Schedule A, s 104.
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Mr. Speck explained that the practice of calling caucus meetings began when he was a councillor and continued
for almost the entire time he held positions with the City – a period of approximately 12 years ending in
July 2006.388 He testified that these caucus meeting were initiated by Mayor Farkouh,389 who wanted an
opportunity for council to get together to discuss what was going on in the community and to receive progress
reports on current projects.390 These discussions were not made public.391 Moreover, no minutes were kept of
these meetings.392 The only records were whatever notes the chief administrative officer may have taken, if any.393
The public was not given notice of any of the meetings.394
Members of council and the chief administrative officer were the regular attendees. From time to time, a
department head might attend, or a delegation from the public with a specific topic they wished to discuss with
council. The chief administrative officer prepared an agenda, based mainly on the suggestions of councillors.395
The caucus meetings were regularly scheduled for the first Monday of the month at 4 p.m. They were held in the
committee room,396 not the council chambers, which was the venue for regular council meetings. The regular
council meetings took place at 7 p.m. on other Mondays of the month.397 Although the public was not given
notice of the meetings, there was some level of awareness of them because of the delegations that, from time to
time, asked to speak to council on specific issues.398
There was a divergence of opinion on whether the caucus meetings could have been attended by the public.
Mr. Denley gave evidence that the public was not allowed to attend; however, there were sometimes invited
guests from the public.399 On some occasions the doors to the committee room were locked during caucus
meetings.400 The doors to city hall were locked at either 4:30 or 5:00 p.m., as early as half an hour after the
meetings started.401 Syl Allard, who was the chief building official for the City from September 2002 until
May 2008,402 described a caucus meeting as an in camera council gathering. Mr. Speck similarly referred to
a caucus meeting as being in camera in an email he wrote.403 Likewise, Mr. Kennealy from Retirement Living
described a caucus meeting as being like an in camera meeting.404
Mayor Farkouh, for his part, testified that, to the best of his knowledge, caucus meetings were open to the public.
He never saw any members of the public at a caucus meeting, however, unless they had been invited.405
The following exchange between Mr. Speck and Commission counsel offers insight into whether caucus
meetings were open to the public:
Q. And what was the purpose of discussing things in secret, Sir?
A. ... I don’t recall the purpose of it being secrecy. I recall the purpose of it being sharing information ...
giving updates on projects that are being worked on. Allowing members of Council to understand
and ask questions about where certain things were. The fact is that they were not open to the public,
but the purpose – there wasn’t a purpose for them to be behind closed doors.406 [Emphasis added].

And later:
Q. And certainly one feature of a secret – a regular secret meeting was to provide for an opportunity to
discuss matters that would not be made public.
A. That would be a feature, yes.407
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An email written by Lesley Sprague, the City clerk, about a November 7, 2005, meeting shows just how open
caucus meetings were:
Subject: Nov 7 – Caucus Meeting
Denley and McTaggart were absent. Shannon from the Standard [a local newspaper] attended.
Dan showed his 20 minute BR+E video and re-explained the purpose of the one year project.
We discussed the distribution of draft minutes. The consensus was that the minutes should still be
pre-distributed to Council, with a “draft” stamp. The minutes will be distributed with the agenda package
and posted after Council has formally adopted them.
Once these two items were dealt with, the Mayor wound up the meeting and welcomed Shannon once
again, while escorting him out the door. We all then went to the Mayor’s office to finish off the “meeting”,
except for Dan.408

Mr. Farkouh accepted that, since it was Ms. Sprague who wrote the email, these events must have taken place as
she related. He concluded that this email showed that this particular meeting was not an open meeting, but that
barring members of the public was not his practice.409
In my opinion, the argument made by some that caucus meetings were open to the public is a disingenuous
artifice that might be described as defensively self-serving, particularly at this remove. They were a vehicle
designed to meet and discuss matters away from public scrutiny. I note with interest that the City’s written
submissions to me in respect of the evidence heard during the first phase of the Inquiry states that caucus
meetings were not open to the public.410
Council received a legal opinion dated April 5, 2007, from the City’s solicitor, Virginia MacLean. It stated that
caucus meetings were meetings of council and, therefore, that public notice had to be given about them; the
meeting might be closed to the public in certain well-defined situations, but a record of the meeting had to be
kept.411 Following this opinion, the City’s procedural by-law was amended to include the term “caucus” within the
definition of a “meeting.”412 According to Mayor Hamilton and Ms. Sprague, no more caucus meetings were held
after this amendment.413
The relevance of the discussions that took place at the caucus meetings is largely speculative. Because no records
were kept, I am not able to determine the extent to which the leaking of the Mall generally, and at the Library
specifically, was discussed. Had these discussions taken place at regular council meetings, there would have been
a record and, if appropriate, a means of holding persons accountable. In the absence of a record, it is not possible
to do so. Was there discussion involving the protection or promotion of special interests? We will never know. All
that can be said with certainty is that the electorate was disenfranchised by the process.
Furthermore, this process was part of a disturbing pattern on the part of those charged with the stewardship of
the public good in Elliot Lake. Information appears to have been confined to those who were thought to have
a “need to know.” Retirement Living management did not tell its own board members everything they knew
about the condition of the Mall. Retirement Living board members were told not to tell anyone about issues
being considered at the board, even if they were members of City Council. Council members were told that what
they learned about Retirement Living at secret meetings with its management could not be disclosed to anyone
else. Public officials who had a real reason to know about the physical condition of the Mall were not told about
lengthy written complaints from the Library or assessments by the Joint Health and Safety Committee. And
issues that were important to public policy were discussed by members of council behind closed doors. In my
view, greater sharing of information, both among the decision makers and with the public, would have led to
better decision making.
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Retirement Living Should Have Invested More in the Roof
The Mall was a major investment for Retirement Living
The purchase of the Algo Mall was a singularly significant event in the
history of Retirement Living. It was the first time that Retirement Living ever
acquired something other than housing and residential-related properties.414
The investment in the Mall increased Retirement Living’s capital assets by
almost 20 percent.415 It also meant that Retirement Living, which had no debt
before this acquisition, had to incur a long-term debt of $3 million.416 For the
first time, Retirement Living undertook a for-profit enterprise – and in that
regard it proved decidedly successful.
As noted previously, Retirement Living was incorporated as a not-for-profit
company. Before Retirement Living completed its acquisition of the Mall, it
created a for-profit company, 1309900 Ontario Ltd., which carried on business
as NorDev,417 to acquire and own the Mall.

The purchase of the Algo Mall
was a singularly significant
event in the history of
Retirement Living. It was
the first time that Retirement
Living ever acquired something
other than housing and
residential-related properties.

One of the important reasons that Retirement Living created its subsidiary NorDev was to allow the company to
maintain its not-for-profit status.418 Retirement Living is the only shareholder of NorDev. Accordingly, NorDev’s
after-tax profits would be paid as a dividend to Retirement Living.419 Further demonstrating the proximity
between the two companies, the composition of the Retirement Living Board of Directors has always been
identical to the composition of the NorDev Board of Directors.420

NorDev and Retirement Living were in a strong financial position while
NorDev owned the Mall
During the time that it owned the Algo Mall, NorDev performed well financially. It enjoyed significant profits
and generally increased its retained earnings (a company’s net profits that are not distributed to shareholders)
year over year. Indeed, NorDev increased its retained earnings from $157,214 in 1999 to $601,024 in 2004.
Throughout that period, NorDev also maintained significant current assets, which included the company’s cash
and investments, accounts receivable, prepaid expenses, and tax receivables (but do not include the value of
revenue-producing properties). In 2004, NorDev’s current assets amounted to $206,922.421
Table 1.6.1 sets out in summary form the figures demonstrating NorDev’s strong financial performance
from 1999 to 2004.
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Table 1.6.1 NorDev financial performance, 1999–2004
Total revenue
(including Hotel)

Total revenue
(from commercial rents)

Retained earnings
(net income retained
by the corporation)

Current assetsa

1999b

$1,387,578

$1,085,397

$157,214

$536,267

c

2000

$2,453,036

$1,819,443

$322,313

$318,628

2001d

$2,592,479

$1,846,372

$385,029

$265,267

e

2002

$2,555,553

$1,789,436

$370,771

$282,495

2003f

$2,912,535

$2,032,123

$516,614

$430,557

2004

$2,990,943

$2,054,908

$601,024

$206,922

Year

g

	Current assets include cash and investments, accounts receivable, prepaid expenses, and tax receivables. They do not include the
value of revenue-producing properties.

a

b

Exhibit 678.

c

Exhibit 680.

d

Exhibit 682.

e

Exhibit 685.

f

Exhibit 686.

g

Exhibit 687.

As can be seen from table 1.6.1, and as Ms. Guertin confirmed in her evidence, NorDev’s revenue and retained
earnings generally increased year over year.422
Generally speaking, NorDev’s financial performance was not just profitable but regularly surpassed its business
plan expectations and goals. For example, at a NorDev board meeting in October 2001, Mr. Kennealy reported
that NorDev had achieved an operating profit of $422,541, compared with a business plan projection of
$289,651. Mr. Kennealy noted that “these results are driven by higher than forecast revenues from the Mall and
Hotel / Lodge.”423
Three years later into NorDev’s ownership of the Mall, at a NorDev Board of Directors meeting in December 2004,
Mr. Kennealy reported that NorDev had achieved an operating profit of $654,987, compared with a business plan
projection of $454,323 – an excess of $200,000 from the business plan. Mr. Kennealy further advised that the
$200,000 was attributable to higher than expected revenues and better than expected control of expenses.424
NorDev’s parent company, Retirement Living, similarly enjoyed a strong financial performance throughout
the time that NorDev owned the Mall. Like NorDev, Retirement Living experienced a financial performance
that generally improved year over year. For example, in the first year that NorDev owned the Mall, Retirement
Living realized an excess of revenues over expenses (which is synonymous with profits but for the fact that it is
a not-for-profit company) of $722,733. In the year before NorDev sold the Mall, Retirement Living realized an
excess of revenues over expenses of $1,084,668.
Table 1.6.2 clearly sets out Retirement Living’s financial performance from 1999 to 2005.
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Table 1.6.2 Retirement Living financial performance, 1999–2005
Year

Total revenue

Excess of revenue
over expenses

Current assetsa

Total assets

1999b

$7,023,735

$722,733

$2,417,439

$24,063,138

2000

$6,973,257

$1,150,446

$2,760,347

$24,778,345

2001

$7,310,281

$1,002,830

$2,389,579

$21,542,782

e

2002

$7,613,010

$612,860

$2,428,049

$22,102,754

2003f

$7,979,833

$999,814

$3,482,495

$23,339,420

2004

$8,344,905

$1,084,668

$3,188,974

$23,543,276

2005

$9,706,697

$2,207,603

$6,552,646

$25,025,373

c
d

g
h

a

i

	Current assets are primarily made up of cash and investments. They also include accounts receivable, receivables from funding
agencies, tax receivables, and prepaid expenses. Current assets do not include capital assets such as revenue-producing properties.

b

Exhibit 1613; the figures are taken from the consolidated financial statement.

c

Exhibit 1613; the figures are taken from consolidated financial statement.

d

The figures are taken from non-consolidated financial statement.

e

Exhibit 1599; the figures are taken from non-consolidated financial statement.

f

Exhibit 1599; the figures are taken from non-consolidated financial statement.

g

Exhibit 688; the figures are taken from non-consolidated financial statement.

h
i

Exhibit 2313; the figures are taken from non-consolidated financial statement.
	Retirement Living realized an increase in its cash and investments on hand to $6,010,642 at year-end 2005 from $2,849,537
at year-end 2004 attributable to the proceeds on disposal of revenue-producing properties.

NorDev could afford to fix the roof
Before Retirement Living and NorDev completed their acquisition of the Mall, the principals of these two
companies were generally aware of the capital expenditure that would be required to fix the roof. The Halsall
report in 1999 was clear: the capital costs required to maintain and fix the roof ranged from $443,000 under the
first option to $776,000 under the second.
The financial statements of NorDev and Retirement Living show that these related companies, individually
or together, could have afforded to dedicate significant resources to repairing the roof during the time
Retirement Living owned the Mall. Indeed, given the financial wherewithal of each company, it is clear to
me that even Halsall’s more comprehensive second option of finally installing a waterproof membrane could
have been pursued.
In concluding that Retirement Living and NorDev had the capital available to pursue the options set out in the
Halsall report, I am supported by Ms. Guertin’s similar conclusion on this matter. During her examination by
Commission counsel, Ms. Guertin made the following concession:
Q. … [I]t is clear from looking at the financial performance of both companies that a different strategy
could have been employed that would have involved a capital expenditure along the lines as was
being proposed by Halsall, a one-time capital expenditure?
A. Halsall gave us two options.
Q. Right.
A. They recommended the first and that is what we implemented. If you are asking is there availability
for capital projects? Yes, the financial statements show that there is availability for capital projects.425
[Emphasis added].
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NorDev and Retirement Living chose to invest in other priorities,
including $1.3 million to attract Zellers, and $1.4 to $1.5 million
in the golf course
In 2001, the NorDev Board of Directors made the decision to attract the department store Zellers as a tenant.
As part of its effort, NorDev paid Zellers a lump sum of $900,000 as an incentive and paid the then-tenant of the
Zellers space, SAAN, a lump sum of $400,000 to relocate.426 In addition, NorDev invested $81,100 in the food
court area. Mr. Kennealy agreed that these were capital expenditures that the NorDev board decided to make.427
Mr. Kennealy further agreed that NorDev had made the decision to invest its capital in projects other than fixing
the roof. The following exchange between Commission counsel and Mr. Kennealy is revealing:
Q. [W]ould I be correct in concluding that at least at this stage [October 2001] NorDev had made
decisions as to where it would spend its capital and it had decided to spend what capital it had
available to it in the areas we have seen, rather than spend them in making capital improvements on
the roof deck? That was a decision that the company made?
A. We had made a decision to manage it in the manner we did, yes.428

At the annual meeting of Retirement Living and NorDev held in February 2002, Mr. Farkouh presented the City’s
plans for a golf course and requested that Retirement Living and/or NorDev commit to supporting the initiative.
The amount being requested by the City was $1.1 million. At the meeting, the NorDev Board of Directors passed
a resolution which provided that “the Board supports in principle, a significant contribution in 2004/2005 to the
construction of a municipal golf course.”429
Mr. Kennealy testified that, ultimately, NorDev invested approximately $1.4 million to $1.5 million in the golf
course project.430
At a board of directors meeting of both Retirement Living and NorDev, Mr. Kennealy outlined the capital
investments that would be undertaken in 2002. These included the renovation in the Hotel, a new Retirement
Living customer lounge, and investments into the cosmetic appearance of Denison House (a lodge north of
Elliot Lake that NorDev had purchased).431
Mr. Kennealy testified that, as these capital expenditures were being made in 2002, he did not recall any major
issues with leaks in the Mall. In contrast, as noted above, in November 2002 Ms. Fazekas had complained to
Mr. Kennealy of the “deplorable condition” at the Library from the water leaks.432

NorDev paid Retirement Living over $2 million
As previously mentioned, Retirement Living and NorDev were (and continue to be) intimately related companies.
Among other things, they shared a board of directors, and Retirement Living was NorDev’s only shareholder.
Retirement Living had loaned NorDev $2 million, which was secured by two mortgages.* From 1999 until
the mortgages were discharged on the sale of the Mall, NorDev paid Retirement Living $698,398 in interest
payments on those loans.433

* See Exhibit 2334: Retirement Living held a mortgage in the amount of $1 million with interest payments of 6.5 percent due semi-annually
from 1999 to the sale of the Mall, and from 2001 to the sale of the Mall a second mortgage in the amount of $1 million with interest
payments of 7.4 percent due monthly.
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In the period that NorDev owned the Mall, NorDev paid management fees to Retirement Living for the services
of Mr. Kennealy, Ms. Guertin, and Mr. Quinn.434 These management fees totalled $392,167 from 1999 to 2005.435
In addition, following the sale of the Mall, NorDev paid Retirement Living a dividend of $1 million and a
commission of $186,000.436
In total, NorDev paid Retirement Living $2,276,565 from the time that it acquired the Mall to the sale of the Mall
by NorDev in 2005.437

NorDev invested comparatively little to maintain the roof
In stark contrast to NorDev’s investments of capital in other projects and its payments to Retirement Living
described above, the company spent relatively minuscule amounts on the rooftop parking deck. The only capital
investment that NorDev made in the roof was the erection of a steel barricade in 2003 at a cost of $2,676.438
As I described above, leaks from the rooftop parking deck were an ongoing issue in the Mall during the
period of NorDev’s ownership. In spite of this problem, NorDev spent relatively paltry amounts of money to
maintain the roof.
To determine the amount of money that NorDev expended on the maintenance of the parking deck during
the period it owned the Mall, Ms. Guertin prepared for the Commission an analysis in which she estimated that
NorDev likely expended approximately $323,139 on maintenance of the rooftop parking deck.439 Even accepting
Ms. Guertin’s analysis as being accurate, NorDev recovered more than half of these costs from the tenants of the
Mall in the form of common area charges added to the tenants’ rent.440

NorDev and Retirement Living should have invested in the
rooftop parking deck
The NorDev financial statements constitute clear evidence that it had the
financial wherewithal to make meaningful capital expenditures to repair the
rooftop parking deck – and perhaps to repair it permanently. As well, NorDev’s
parent company, Retirement Living, from whom it could readily borrow money,
exhibited a consistently strong financial position throughout the time of its
ownership of the Mall.
I described above some of the capital investments NorDev undertook while
it owned the Mall, including the significant capital expenditures it made to
attract Zellers to the Mall and to help build the golf course in Elliot Lake. These
expenditures are manifest examples of the capital accessible to NorDev, but which
it consistently dedicated to priorities other than repairing the roof.

The NorDev financial
statements constitute
clear evidence that it had
the financial wherewithal
to make meaningful
capital expenditures to
repair the rooftop parking
deck – and perhaps to
repair it permanently.

I find that the amount NorDev ultimately allocated to the repair and maintenance
of the roof – no more than $160,000, net of common area charges recovered from the tenants – to be woefully
low, particularly when juxtaposed against NorDev’s other major expenditures and its strong financial position
generally. In retrospect, these maintenance expenditures seem tragically inadequate.
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It is not my mandate, nor am I qualified, to say how Retirement Living and NorDev should have run their
businesses. The impressive financial condition of both companies during the time that NorDev owned the Mall
is doubtlessly attributable to their sound management and astute business practices. Nevertheless, I believe I
can fairly comment on the decisions that were made in connection with the rooftop parking deck. In this regard,
I find that the principals of NorDev and Retirement Living had their priorities wrong. If they had not invested in
business opportunities to the exclusion of adequately repairing and maintaining the roof, perhaps the tragedy
that befell Elliot Lake on June 23, 2012, could have been avoided. Even after making these investments, NorDev
was evidently in a position to dedicate substantial monies to repair and maintain the rooftop parking deck.
Regrettably, it chose not to make the needed repairs.
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