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be made public   and, where possible, he should retain   the authority 	
P 5 and financial resources to handle the printing and distribution of 

the report. 
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What follows is a series of items which commonly arise during the setup and operation of 

commissions of inquiry. Obviously, much depends on the authority and mandate of the H 

commissioner as described in the OIC as well as the applicable federal or provincial legislation. 

The timing and manner in which these items might be addressed will depend on a host of factors,  

some obvious, others more nuanced or subtle. It is expected that the commissioner will wish 

to consult with others and review the reference materials in depth in order to develop a better 

understanding of the significance of any particular listed item and how best to deal with it. 

What is the applicable provincial or federal legislation by which this commission 

is established? 

Is the commissioner satisfied that the OIC provides clear and full authority to complete the 

mandate as stipulated? 

", Are revisions to the OIC necessary? 

D= D If so, when and how? 

Is the commissioner satisfied with the protections afforded his or her"independence"while 

heading an inquiry at the request of, and upon terms prescribed by the executive branch 

of government? 

Does the OIC stipulate that the commissioner's authority to rent space, facilities, hire staff, 

experts, etc. is to be in accordance with Treasury Board Guidelines or at rates approved by the 

Treasury Board? 

Does the commissioner have the requisite authority and independence to set the inquiry's 

budget and freely determine its allocation of resources? 

C Does the commissioner have the requisite authority and independence in appointing 

commission counsel, staff lawyers, researchers, experts and other staff? 

Does the commissioner have the requisite authority and independence in setting up the 

offices of the Commission? 

What early contact should be established with the Office of the Commissioner for Federal 

Judicial Affairs (FJA) to obtain its assistance and expert advice in various administrative 

functions of the commission (e.g., securing a memorandum of understanding between the 

FJA and the administrative contact responsible for the commission so that expenses will be 

properly billed, thus preserving the commissioner's independence and assuring that such 

claims will not be subject to access to information requests)? 

With the assistance of the FJA, what specific steps should the commissioner take to ensure 

arms-length contractual arrangements and confidentiality surrounding those arrangements? 

When and how will standing be decided? 

When and how will funding for those individuals/parties granted standing be decided? 
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Who will establish the relationships among, and lines of authority between lead counsel, junior 

counsel, the commissioner, researchers, experts, etc.? 

When and by whom will press briefings be conducted? 

C,  Who, in the executive branch, is the contact person to whom the commissioner/or commission 

counsel may turn for quick action, when required? (Ascertain whether this will be the Privy 

Council Office "technical team"which is dedicated to providing technical assistance to federal 

commissions of inquiry.) 

What does the OIC say about the process of revising (or expanding, or limiting) 

Orders-in-Council down the road? 

What does the OIC say about the relationships and lines of authority between various 

commissioners, if the commission of inquiry is composed of more than one? 

What does the OIC say about filing the commission of inquiry's final report (or disclosure of 

interim reports or draft conclusions)? 

(j What does the OIC say about the government's commitment to fully co-operate with the 

commissioner during the course of his or her mandate? 

What does the OIC say about the government's ability to "shut down"the commission of 

inquiry before its work is completed? 

What does the OIC say about the ability of the commission of inquiry to expand its terms 

of reference? 

What does the OIC say about the ability of the commission of inquiry to extend its term? 

What does the OIC say about the ability of the commissioner to comment publicly on his or 

her report, or the investigation and work that led to it? 

What rigorous screening methods are required to avoid real or perceived conflicts of interest 

on the part of staff, counsel, or the commission itself? 

What steps should the commissioner take to establish clearly defined roles for commission 

counsel? 

What is the government's commitment to provide top of the line software and technical 

support so as to guarantee the effective exchange, retrieval and collation of a massive paper 

record, likely spread over countless servers? 

t.''±  What security measures should the commissioner implement to ensure absolute 

confidentiality surrounding the work of the commission? 
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Commissions of inquiry enjoy a rich and robust history in Canada.They are generally seen as a 
part of the machinery of government, charged with investigating and making recommendations 
in matters requiring detailed, neutral, and independent scrutiny in a public forum. Past inquiries 
have dealt with a host of subjects but they share certain common characteristics. Experience 
shows that commissions are established to deal with events often shrouded in tragedy or 
controversy, and which merit a thorough assessment of the facts invariably tied to a careful 
examination of policy, accountability, and public confidence. 

It has become commonplace to call upon sitting or recently retired judges to head commissions 
of inquiry. Judges are appointed as commissioners because of widespread respect for judicial 
impartiality and independence, integrity and competence. However, the judge asked to serve 
as an inquiry commissioner is appointed by, and sits at the pleasure of, the executive branch 
of government. 

An appointment as commissioner raises special challenges in that the subject-matter of public 
inquiries most often features controversial issues which may trigger unpopular or partisan political 
implications. A judge who is chosen to lead an inquiry will not be exercising his or her normal 
judicial functions, protected by the customary"judicial independence"that attaches to such duties. 
Unlike the judicial role in hearing most cases, a commissioner will be the subject of intense media 
scrutiny, which is a function of establishing the commission of inquiry in the first place. 

In meeting such distinct and solitary demands of the office, the commissioner must be confident 
that the terms of his or her mandate will enable the commission to fulfill its important 
responsibilities in a timely and effective fashion, in accordance with the public interest, and in a 
way that will maintain public confidence in the judge and the judiciary. 

It is hoped that this modest resource will serve as a database of best practices and practical 
reference materials to assist the commissioner in the significant tasks ahead. 
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io8 R.S.C. 1985, c. C-5, S. 39(2)(a). 	 . 

109 Canada (Attorney General) Canada (Commission of Inquiry into the Actions of Canadian 
Officials in Relation to Maher Arar—O'Connor Commission), [2007] FC 766 

at para. 34,  Noel  J. [Arar]. 
110 See Chapter 8, Section D(2). 
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Final Report 401 

F 

111  Ibid. at para. 36.  

112 Colin Freeze, "Court Lifts Lid on Secret Arar Details" Globe Mail (io August 2007). 
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113 Phillips. v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), [ 1 995] 
2 S.C.R. 97 at para. 163 [Phillips]. Also discussed in Chapter 3, Section B(3) and 
Chapter 7, Sections A(2) and F. 

114 Ibid.  at para.. 124. 

115 Discussed in Chapter 3, Section D(3). 



116 Kirk Makin, "Canadian Judge Hailed in U.K. for Defying Blair" Globe Mail (4 

: 	' 	• February 2004). 

117 Caroline Alphonso, "N. Ireland Killings To Be Probed" Globe Mail (2 April 2004). 
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2) Judicial Review 	
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The New Zealand Court of Appeal pointed out that Landreville"I was the 

first case in Canada, Australia, New Zealand, or the United Kingdom to 
review the final report of a commission ofinquiry and • ' 

to make a declaration which, though devoid of any legal effect, would 

from a practical point of view serve some useful purppse.120 

In Landreville, the findings were quashed even though the events 	 E 

were 'largely historical. The judge had long since resigned from the 	 1: 

1 

1 

118 Amnesty International United Kingdom, News Release, "UK: Amnesty Urges 

Judges Not, to Be a Part of Finucane Inquiry" (2o April 2005). 	 I 

119 Above note 107. 	 . 	 I 

120 Peters, above note 19 at 1884, q.uotingfrom Landreville v. the Queen (1973), 41 D.L.R. 

(3d) 574  at 581 (FCT.D). , 	• 	 . 



be denials of fairness. And the degree of potential unfairness was under- • r, 
lined in this case by the aggressive and devastating nature ofhe findings. P21 	v 

After a detailed review and analysis of the evidence, the Committee A 
concluded there was no evidence of any probative value on which to • 	 c 
base such findings. It also provided this succinct guidance for judicial 

review of factual findings in such circumstances: . I 
. 

	decision What is required ... is that the 	to make'the finding must be 	. 
0 

a  
based upon some material that tends logically to show the existence of 	• 

facts consistent with the finding and that the reasoning supportive of  
the finding, if it be disclosed, is not logically self-contradictory.'° 

a 
. . 51 

In this case, the principle of fairness also was breached by the failure to 

provide any notice of the dramatic findings that ultimately were made. ti 
There was a denial of any opportunity to respond, as discussed under tl 
Section C(3),.above in this chapter. 	. tl 

.. . 	 . IT 

3) Other Consequences 	 . 	.   9 
0 

The recommendations contained in the reports of commissions of in- w 
quiry have had a profound effect on Canadian society. Thecontributions . V 1,  
of policy/advisory commissions, the wrongful-conviction inquiries, and r( 
others have been described above.141 	 . t( 

Governments are in a position to study a final report prior to making 
it public and to provide a response shortly after its release. The govern- h 
ments of Ontario, Manitoba, and Newfoundland and Labrador each an- ti 
nounced, within a matter of days, that they would implement all of the is 
recommendations of the Walkerton, Goudge, Taman, and Lamer inquir- p 

ies. Policy/advisory recommendations often take longer to be adopted. E 
They engage more public discussion and their impact is often incre- . 	ly 
mental but also catalytic. Occasionally, massive reports such as that of  di 
the Aboriginal Peoples Commission seem to be too overwhelming for a a 
government to embrace, atleast at the outset. 142  

The reaction of the government to the report of the Somalia Inquiry . 

was simply hostile. On 4  February 1997 the government directed the 
•14 

commission to finish its public hearings by 31 March and to file its final 14 

140 Ibid. at 671. 	 . 14 
141 Chapter 2, Section C and, generally, Chapter 3. } 	14 

142 Mentioned in Chapter 3,  Section C(2) and discussed further in Chapter io, Section E. 
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1 Canada (Attorney General) v. Canada (Commissioner of the Inquiry on the Blood Sys - 

tem) (1997), [1997] F.C.J. No. 17, 1997 CarswellNat 1368, 1997 CarswellNat 213 at 
para. 102 (Fed. C.A.); affirmed (sub nom. Canada (Attorney General) v. Canada 
(Commission of Inquiry on the Blood System)) [1997] 3 S.C.R. 440 (S.C.C.). 
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within the terms of their mandate. Inquiries often should leave their implementa-
tion to other institutions. 22  

13). 	©1 	L 

22 Frank lacobucci, Q.C. "Commissions of Inquiry and Public Policy in Canada" in Pross, 
Christie & Yogis, eds., Commissions of Inquiry (Toronto: Carswell, 1998) page 28; see 
also Some Observations on Public Inquiries, The Hon. Associate Chief Justice Dennis R. 
O'Connor and Freya Kristjanson, Canadian Institute for the Administration of Justice, 
Annual Conference, Halifax, October 10, 2007. 

23 See Harry A. Wilson, Commissions of Inquiry, A Handbook on Operations, Privy Coun- 
cil Office, September 1982, page 43. 

24 Newfoundland and Labrador Public Inquiries Act, 2006, section 4; British Columbia 
Public Inquiry Act, 2007, section 28. 

25 New Brunswick Inquiries Act, section 10. 
26 Supra note 23. 
27 British Columbia Public Inquiry Act, 2007, para. 28(4). 
28 See Canada (Attorney General) v. Commission of Inquiry into the Actions of Canadian 

Officials in relation to Maher Arar, [2008] 3 F.C.R. 248 at para. 34, Noel J. (F.C.). 
29 Newfoundland and Labrador Public Inquiries Act, 2006, section 4; British Columbia 

Public Inquiry Act, 2007, section 28. 
30 Anthony & Lucas, A Handbook on the Conduct of Public Inquiries in Canada (But- 

, terworths, 1 985) page 147. 



I A 

"1010 1 CNN  I 	I 	IL 

M',,) flAUTHORITIES O : THE  
RESPONDENT 

[II,Tr:Tgril lErril rflflTiISThrfl 	TtTm1 

AIRD& :i :i i U FI U U 
Barristers and Solicitors 

Brookfield thN Suite TI:II 
181 Bay  Street 

Toronto, ON M5J 2T9 

Leo F. I]iW 

Tel: 	416.865.7778 
Fax: 416.863.1515 
Email: Ilongokal*rdberlis.com 

Solicitors for the Respondent, 
'  qtntario Building  Officials Association 


