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440 [1997] 3 S.C.R.CANADA (A.G.) v. CANADA (KREVER COMM.) 

The Canadian Red Cross Society, George La Société canadienne de la Croix-Rouge,
Weber, Dr. Roger A. Perrault, Dr. Martin George Weber, le docteur Roger A.
G. Davey, Dr. Terry Stout, Dr. Joseph Perrault, le docteur Martin G. Davey, le
Ernest Côme Rousseau, Dr. Noel Adams docteur Terry Stout, le docteur Joseph
Buskard, Dr. Raymond M. Guevin, Dr. Ernest Côme Rousseau, le docteur Noel
John Sinclair MacKay, Dr. Max Gorelick, Adams Buskard, le docteur Raymond
Dr. Roslyn Herst and Dr. Andrew Kaegi M. Guevin, le docteur John Sinclair
and Bayer Inc. and Baxter MacKay, le docteur Max Gorelick, le
Corporation Appellants docteur Roslyn Herst et le docteur Andrew

Kaegi et Bayer Inc. et Baxter
Corporation Appelants

v. c.

The Honourable Horace Krever, L’honorable Horace Krever, ès qualités de
Commissioner of the Inquiry on the Blood Commissaire de l’enquête sur le système
System in Canada Respondent d’approvisionnement en sang au

Canada Intimé

and et

The Canadian Hemophilia Society, the La Société canadienne de l’hémophilie, la
Canadian Aids Society, Canadian Société canadienne du SIDA, Canadian
Hemophiliacs Infected with HIV, T-COR, Hemophiliacs Infected with HIV, T-COR,
the HIV-T Group (Blood Transfused), the HIV-T Group (Blood Transfused), Toronto
Toronto and Central Ontario Regional and Central Ontario Regional Hemophilia
Hemophilia Society, the Hepatitis C Society, la Société des survivant(e)s
Survivors’ Society, the Hepatitis C Group of d’hépatite C, Hepatitis C Group of
Transfusion Recipients & Hemophiliacs and Transfusion Recipients & Hemophiliacs et
Janet Conners (Infected Spouses & Janet Conners (Infected Spouses &
Children) Association Interveners Children) Association Intervenants

INDEXED AS: CANADA (ATTORNEY GENERAL) v. CANADA RÉPERTORIÉ: CANADA (PROCUREUR GÉNÉRAL) c. CANADA
(COMMISSION OF INQUIRY ON THE BLOOD SYSTEM) (COMMISSION D’ENQUÊTE SUR LE SYSTÈME

D’APPROVISIONNEMENT EN SANG AU CANADA)

File No.: 25810. No du greffe: 25810.

1997: June 25; 1997: September 26. 1997: 25 juin; 1997: 26 septembre.

Present: Lamer C.J. and La Forest, L’Heureux-Dubé, Présents: Le juge en chef Lamer et les juges La Forest,
Sopinka, Gonthier, Cory, McLachlin, Iacobucci and L’Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin,
Major JJ. Iacobucci et Major.

ON APPEAL FROM THE FEDERAL COURT OF APPEAL EN APPEL DE LA COUR D’APPEL FÉDÉRALE

Administrative law — Judicial review — Public Droit administratif — Contrôle judiciaire — Enquête
inquiry — Jurisdiction — Notices of possible findings of publique — Compétence — Préavis d’éventuelles con-
misconduct — Whether Commission had jurisdiction to clusions faisant état d’une faute — Le commissaire
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[1997] 3 R.C.S. 441CANADA (P.G.) c. CANADA (COMM. KREVER)

make findings of misconduct — Inquiries Act, R.S.C., avait-il compétence pour conclure à l’existence d’une
1985, c. I-11, ss. 2, 6, 12, 13. faute? — Loi sur les enquêtes, L.R.C. (1985), ch. I-11,

art. 2, 6, 12,13.

Public inquiries — Jurisdiction — Notices of poten- Enquêtes publiques — Compétence — Préavis
tial findings of misconduct — Whether notices unfair. d’éventuelles conclusions faisant état d’une faute — Les

préavis étaient-ils équitables?

The Commission of Inquiry appointed to examine the La commission d’enquête chargée d’examiner le sys-
blood system after thousands contracted HIV and Hepa- tème d’approvisionnement en sang après que des mil-
titis C from blood and blood products held exhaustive liers de citoyens eurent été infectés par le VIH et par le
hearings governed by rules of procedure agreed to by all virus de l’hépatite C véhiculés par le sang et les produits
parties. Twenty-five interested parties were granted sanguins a tenu des audiences exhaustives régies par des
standing. The Baxter Corporation did not seek standing règles de procédure acceptées par toutes les parties.
but subsequently participated in the proceedings by sup- Vingt-cinq parties intéressées ont obtenu la reconnais-
plying relevant documents and providing witnesses. The sance de leur qualité pour agir. Baxter Corporation a
Commission, on the final day of scheduled hearings, choisi de ne pas faire reconnaı̂tre sa qualité pour agir,
sent out confidential notices that the Commission might mais elle a par la suite participé aux procédures en pro-
reach certain conclusions based on the evidence before duisant des documents pertinents et des témoins. Le der-
it, that these conclusions might amount to misconduct nier jour des audiences prévues, la commission a expé-
with the meaning of s. 13 of the Inquiries Act (setting dié des préavis confidentiels portant que la commission
out jurisdiction to make findings of misconduct), and pourrait tirer certaines conclusions fondées sur les élé-
that the recipients had the right to respond as to whether ments de preuve produits devant elle, que ces conclu-
the Commissioner ought to reach these conclusions. A sions pourraient être assimilables à l’imputation d’une
number of the recipients of notices brought applications faute au sens de l’art. 13 de la Loi sur les enquêtes (con-
for judicial review in the Federal Court, Trial Division. férant le pouvoir d’imputer une faute), et que les desti-
That court declared that no findings of misconduct nataires avaient le droit de se faire entendre sur le point
could be made against 47 of the applicants for judicial de savoir si le commissaire devait ou non tirer ces con-
review, but otherwise dismissed the applications. Many clusions. Un certain nombre des destinataires ont pré-
recipients whose notices were not quashed appealed. senté des demandes de contrôle judiciaire devant la Sec-
The Federal Court of Appeal quashed one notice but tion de première instance de la Cour fédérale. Cette cour
dismissed the remaining appeals. At issue here are: (1) a déclaré qu’aucune conclusion faisant état d’une faute
whether the Commissioner exceeded his jurisdiction by ne pouvait être tirée à l’endroit de 47 des requérants,
the nature and extent of the allegations of misconduct mais elle a par ailleurs rejeté les demandes de contrôle
set out in the notices; (2) if the Commissioner originally judiciaire. Bon nombre des destinataires dont les préavis
had such jurisdiction, did he lose it by failing to provide n’avaient pas été annulés ont interjeté appel. La Cour
adequate procedural protections or by the timing of the d’appel fédérale a annulé un préavis, mais a rejeté les
release of the notices; (3) whether Commission counsel autres appels. Les questions suivantes sont soulevées par
should be prohibited from taking part in the drafting of le pourvoi: (1) Le commissaire a-t-il outrepassé sa com-
the final report because of their receipt of confidential pétence par la nature et l’étendue des allégations de
information not disclosed to the Commissioner or the faute exposées dans les préavis? (2) Si le commissaire
other parties; and, (4) whether the appellant Baxter Cor- avait initialement cette compétence, l’a-t-il perdue en
poration should be treated differently from the other omettant de donner des garanties procédurales adéquates
appellants. ou en fixant une date tardive pour la délivrance des pré-

avis? (3) Y a-t-il lieu d’interdire aux avocats de la com-
mission de prendre part à la rédaction du rapport final
parce qu’ils ont reçu des renseignements confidentiels
qui n’ont pas été communiqués au commissaire ni aux
autres parties? (4) L’appelante Baxter Corporation
devrait-elle être traitée différemment des autres appe-
lants?

Held: The appeal should be dismissed. Arrêt: Le pourvoi est rejeté.
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442 [1997] 3 S.C.R.CANADA (A.G.) v. CANADA (KREVER COMM.) 

Several basic principles are applicable to inquiries. A Plusieurs principes de base sont applicables aux
commission of inquiry is not a court or tribunal and has enquêtes. La commission d’enquête ne constitue pas une
no authority to determine legal liability; it does not nec- cour de justice ni un tribunal, et n’est aucunement habi-
essarily follow the same laws of evidence or procedure litée à déterminer la responsabilité légale; elle ne suit
that a court or tribunal would observe. A commissioner pas nécessairement les mêmes règles de preuve ou de
accordingly should endeavour to avoid setting out con- procédure qu’une cour de justice ou un tribunal. Le
clusions that are couched in the specific language of commissaire devrait par conséquent s’efforcer de ne pas
criminal culpability or civil liability for the public per- exprimer ses conclusions selon le libellé précis de la
ception may be that specific findings of criminal or civil culpabilité criminelle ou de la responsabilité civile car
liability have been made. A commissioner has the power ses conclusions risquent d’être perçues par le public
to make all relevant findings of fact necessary to explain comme des déclarations précises de responsabilité cri-
or support the recommendations, even if these findings minelle ou civile. Le commissaire a le pouvoir de tirer
reflect adversely upon individuals. Further, a commis- toutes les conclusions de fait pertinentes qui sont néces-
sioner may make findings of misconduct based on the saires pour expliquer ou appuyer les recommandations,
factual findings, provided that they are necessary to ful- même si ces conclusions peuvent nuire à la réputation
fill the purpose of the inquiry as it is described in the de certaines personnes. De plus, le commissaire peut
terms of reference. In addition, a commissioner may conclure à l’existence d’une faute sur la foi des conclu-
make a finding that there has been a failure to comply sions de fait, pourvu qu’elles soient nécessaires à la réa-
with a certain standard of conduct, so long as it is clear lisation de l’objet de l’enquête tel qu’il est décrit dans le
that the standard is not a legally binding one such that mandat. Le commissaire peut en outre conclure qu’il y a
the finding amounts to a conclusion of law pertaining to eu manquement à une norme de conduite, pourvu qu’il
criminal or civil liability. Finally, a commissioner must ressorte clairement qu’il ne s’agit pas d’une norme léga-
ensure that there is procedural fairness in the conduct of lement contraignante telle que la conclusion soit assimi-
the inquiry. lable à une conclusion de droit au sujet de la responsabi-

lité criminelle ou civile. Enfin, le commissaire doit
assurer le respect de l’équité procédurale dans le dérou-
lement de l’enquête.

Notices warning of potential findings of misconduct, Tant qu’ils lui sont remis sous le sceau de la confiden-
if issued in confidence to the recipient, should not be tialité, les préavis informant la partie visée des conclu-
subject to as strict scrutiny as the formal findings sions faisant état d’une faute susceptibles d’être tirées à
because their purpose is to allow parties to prepare for son égard ne devraient pas être assujettis à un degré
or respond to any possible findings of misconduct. The d’examen aussi strict que les conclusions finales car les
more detail included in the notice, the greater the assis- préavis ont pour objet de permettre aux parties de se
tance to the party. The only possible harm would be to a préparer ou de répondre aux conclusions faisant état
party’s reputation and this could not be an issue if the d’une faute qui pourraient éventuellement être tirées
notices are released only to the party against whom the contre elles. Plus le préavis est détaillé, plus il peut être
finding may be made. Even if the content of the notice utile à la partie. Le seul tort qui pourrait être causé se
appears to amount to a finding that would exceed the limite à la réputation d’une partie, mais tant que les pré-
jurisdiction of the commissioner, it must be assumed avis ne sont délivrés qu’à la partie susceptible d’être
that commissioners will not exceed their jurisdiction. visée par une conclusion, il n’y a rien à redire. Même si
The final report may demonstrate the assumption to be les allégations exposées dans les préavis semblent équi-
erroneous. valoir à une conclusion qui risque d’outrepasser la com-

pétence du commissaire, il faut supposer que les com-
missaires n’outrepasseront pas leurs pouvoirs. Le
rapport final peut démontrer que cette supposition était
erronée.

The Commissioner here stated that he would not be Le commissaire a déclaré qu’il ne tirerait pas de con-
making findings of civil or criminal responsibility and, clusions au sujet de la responsabilité civile ou pénale et,
in the interests of fairness to the parties and witnesses, dans l’intérêt de l’équité à l’endroit des parties et des
must be bound by these statements. It was not neces- témoins, il doit être lié par ces déclarations. Par consé-
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[1997] 3 R.C.S. 443CANADA (P.G.) c. CANADA (COMM. KREVER)

sary, therefore, to deal with the ultimate scope of the quent, il n’était pas nécessaire d’examiner la question de
findings that a commissioner might make in a report. l’étendue maximale des conclusions qu’un commissaire

peut tirer dans un rapport.

The Commissioner did not exceed his jurisdiction in Le commissaire n’a pas outrepassé sa compétence
the notices delivered to the appellants. The inquiry’s dans les préavis délivrés aux appelants. Le mandat de la
mandate was extremely broad and the potential findings commission était extrêmement vaste et les conclusions
of misconduct covered areas that were within the Com- faisant état d’une faute susceptibles d’être tirées cou-
missioner’s mandate to investigate. The appellants’ vraient des domaines qui relevaient du pouvoir d’en-
challenge was launched prematurely. As a general rule, quête du commissaire. Les appelants ont engagé leur
such a challenge should not be brought before the publi- contestation prématurément. En règle générale, une con-
cation of the report unless there are reasonable grounds testation comme celle-ci ne devrait pas être engagée
to believe that the Commissioner is likely to exceed his avant la publication du rapport, à moins que les parties
or her jurisdiction. Further consideration of this issue n’aient des motifs raisonnables de croire que le commis-
might have been warranted if the Commissioner’s report saire outrepassera probablement sa compétence. Un exa-
had made findings worded in the same manner as the men plus approfondi aurait pu être justifié si le rapport
notices. Even if the challenges were not premature, the du commissaire avait comporté des conclusions formu-
notices would not be objectionable. While many of the lées de la même façon que les préavis. Même si la con-
notices come close to alleging all the necessary elements testation n’était pas prématurée, les préavis ne seraient
of civil liability, none appeared to exceed the Commis- pas attaquables. Bien que bon nombre des préavis ne
sioner’s jurisdiction. The use of the words “failure” and soient pas loin d’alléguer tous les éléments nécessaires
“responsible” in the notices does not mean, absent de la responsabilité civile, aucun ne paraı̂t excéder la
something more indicating legal responsibility, that the compétence du commissaire. L’emploi des termes «défi-
person breached a criminal or civil standard of conduct. ciences» et «responsable» dans les préavis ne signifie
The use of these words was not objectionable. pas, en l’absence d’un élément supplémentaire indiquant

la responsabilité légale, que cette personne a manqué à
une norme de conduite au criminel ou au civil. L’emploi
de ces termes n’était pas attaquable.

The procedural protections offered to parties to the Les garanties procédurales offertes aux parties à l’en-
Inquiry and to individual witnesses were extensive and quête et aux particuliers appelés à témoigner étaient
eminently fair. The appellants could not have been mis- étendues et éminemment justes. Les appelants n’ont pu
led or suffered prejudice as a result of any “misunder- être induits en erreur ni subir quelque préjudice par suite
standing” about the type of findings which would be d’un «malentendu» au sujet du type de conclusions que
made by the Commissioner. le commissaire pouvait tirer.

Although the notices of potential findings of miscon- Même si les préavis d’éventuelles conclusions faisant
duct should be given as soon as it is feasible, it is unrea- état d’une faute devraient être donnés dès que possible,
sonable to insist that the notice of misconduct must il est déraisonnable d’insister pour que ces préavis
always be given early. So long as adequate time is given soient toujours donnés hâtivement. Tant que les per-
to the recipients of the notices to allow them to call the sonnes visées par ces préavis disposent de suffisamment
evidence and make the submissions they deem neces- de temps pour pouvoir appeler des témoins et présenter
sary, the late delivery of notices will not constitute les observations qu’elles estiment nécessaires, la signifi-
unfair procedure. The timing of notices will always cation tardive des préavis ne constitue pas une procé-
depend upon the circumstances. Here, it was within the dure inéquitable. La date de signification des préavis
discretion of the Commissioner to issue notices when he dépend toujours des circonstances. Dans la présente
did because, given the enormous amount of information espèce, le commissaire avait le pouvoir discrétionnaire
gathered and the nature and purposes of this Inquiry, it de délivrer les préavis au moment où il l’a fait parce
was impossible to give adequate detail in the notices que, compte tenu de la masse énorme de renseignements
before all the evidence had been heard. The appellants recueillis et de la nature et des objets de la présente
were given an adequate opportunity to respond to the enquête, il était impossible de donner des détails adé-

quats dans les préavis avant que toute la preuve n’ait été
entendue. Les appelants disposaient d’une possibilité
adéquate de répondre aux préavis et de produire les élé-
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444 [1997] 3 S.C.R.CANADA (A.G.) v. CANADA (KREVER COMM.) 

notices, and to adduce additional evidence, if they ments de preuve supplémentaires qu’ils pouvaient juger
deemed it necessary. nécessaires.

It was premature to forbid Commission counsel from Il était prématuré d’interdire aux avocats de la com-
taking part in the drafting of the report. The Commis- mission de prendre part à la rédaction du rapport. Le
sioner did not indicate that he intended to rely upon his commissaire n’a pas indiqué qu’il entendait faire appel à
counsel to draft the final report. In addition, it is not ses avocats pour la rédaction du rapport final. De plus,
clear from the record what was contained in the confi- le dossier ne révèle pas clairement la teneur des obser-
dential submissions reviewed by counsel. vations confidentielles examinées par les avocats.

Baxter Corporation should not be treated any differ- Baxter Corporation ne devrait pas être traitée diffé-
ently than the other appellants. Although it must have remment des autres appelants. Même si Baxter aurait dû
realized that its conduct would be under scrutiny in the savoir que sa conduite serait examinée au cours de l’en-
proceedings it took a calculated risk and elected not to quête, elle a pris un risque calculé et a choisi de ne pas
seek standing before the Commission. It should not now faire reconnaı̂tre sa qualité pour agir devant la commis-
be allowed to escape the consequences of that decision. sion. Elle ne devrait pas pouvoir maintenant se sous-

traire aux conséquences de cette décision.
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Allan D. J. Dick, for the intervener the HIV-T Allan D. J. Dick, pour l’intervenante HIV-T
Group (Blood Transfused). Group (Blood Transfused).

David Harvey, for the intervener the Toronto David Harvey, pour l’intervenante Toronto and
and Central Ontario Regional Hemophilia Society. Central Ontario Regional Hemophilia Society.
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Philip S. Tinkler, for the intervener the Hepatitis Philip S. Tinkler, pour l’intervenante la Société
C Survivors’ Society. des survivant(e)s d’hépatite C.

Pierre R. Lavigne, for the intervener the Hepati- Pierre R. Lavigne, pour l’intervenante Hepatitis
tis C Group of Transfusion Recipients & C Group of Transfusion Recipients & Hemophi-
Hemophiliacs. liacs.

Dawna J. Ring, for the intervener Janet Conners Dawna J. Ring, pour l’intervenante Janet Con-
(Infected Spouses & Children) Association. ners (Infected Spouses & Children) Association. 

The judgment of the Court was delivered by Version française du jugement de la Cour rendu
par

CORY J. — What limits, if any, should be1 LE JUGE CORY — Quelles limites, s’il y a lieu,
imposed upon the findings of a commission of convient-il d’imposer aux conclusions d’une com-
inquiry? Can a commission make findings which mission d’enquête? Une commission peut-elle
may indicate that there was conduct on the part of tirer, quant à la conduite de sociétés ou de particu-
corporations or individuals which could amount to liers, des conclusions assimilables à des déclara-
criminal culpability or civil liability? Should dif- tions de responsabilité civile ou pénale? Y a-t-il
ferent limitations apply to notices warning of lieu d’imposer des limites différentes aux préavis
potential findings of misconduct? It is questions annonçant l’éventuelle imputation d’une faute?
like these which must be considered on this appeal. Voilà le genre de questions qui doivent être exami-

nées dans le présent pourvoi.

Factual Background Contexte factuel

More than 1,000 Canadians became directly2 Plus de 1 000 Canadiens ont été directement
infected with Human Immunodeficiency Virus infectés par le virus de l’immunodéficience
(HIV) from blood and blood products in the early humaine (VIH) véhiculé par le sang et les produits
1980s. Approximately 12,000 Canadians became sanguins au début des années 1980. Environ
infected with Hepatitis C from blood and blood 12 000 Canadiens ont été infectés par le virus de
products during the same time period. This tragedy l’hépatite C véhiculé par le sang et les produits
prompted the federal, provincial and territorial sanguins au cours de la même période. Cette tragé-
ministers of health to agree in September of 1993 die a poussé les ministres fédéral, provinciaux et
to convene an inquiry which would examine the territoriaux à s’entendre en septembre 1993 sur la
blood system. création d’une commission d’enquête chargée

d’examiner le système d’approvisionnement en
sang.

On October 4, 1993, pursuant to Part I of the3 Le 4 octobre 1993, en vertu de la partie I de la
Inquiries Act, R.S.C., 1985, c. I-11 (the Act), the Loi sur les enquêtes, L.R.C. (1985), ch. I-11 (la
Government of Canada appointed Krever J.A. of Loi), le gouvernement du Canada a chargé le juge
the Ontario Court of Appeal (the Commissioner) to Krever, de la Cour d’appel de l’Ontario (le com-
review and report on the blood system in Canada. missaire), de faire enquête et rapport sur le sys-
Specifically, the Order in Council directed the tème d’approvisionnement en sang au Canada. Le
Commission to: décret ordonnait expressément à la commission de:

. . .  review and report on the mandate, organization, . . .  faire enquête et rapport sur le mandat, l’organisa-
management, operations, financing and regulation of all tion, la gestion, les opérations, le financement et la
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activities of the blood system in Canada, including the réglementation de toutes les activités du système cana-
events surrounding the contamination of the blood sys- dien d’approvisionnement en sang, y compris les événe-
tem in Canada in the early 1980s, by examining, with- ments entourant la contamination de réserves de sang au
out limiting the generality of the inquiry, début des années 1980, en examinant, sans limiter la

portée générale de l’enquête,

• the organization and effectiveness of past and cur- • l’organisation et l’efficacité des systèmes actuels et
rent systems designed to supply blood and blood antérieurs d’approvisionnement en sang et en pro-
products in Canada; duits du sang au Canada;

• the roles, views, and ideas of relevant interest • les rôles, opinions et idées des groupes d’intérêts
groups; and concernés; et

• the structures and experiences of other countries, • les structures et expériences d’autres pays, particu-
especially those with comparable federal systems. lièrement ceux qui ont des systèmes fédéraux com-

parables.

On November 3, 1993, an announcement of the Le 3 novembre 1993, un avis annonçant la nomi-
Commissioner’s appointment and a description of nation du commissaire et décrivant son mandat a
his mandate was published in newspapers across été publié dans les journaux à l’échelle du Canada.
Canada. Subsequently, all those with an interest Par la suite, tous ceux qui avaient un intérêt ont eu
were provided with an opportunity to apply for l’occasion de demander la reconnaissance de leur
standing before the Inquiry and for funding. qualité pour agir devant la commission ainsi que
Twenty-five interested parties were granted stand- de l’aide financière. Vingt-cinq parties intéressées,
ing, including the appellants, The Canadian Red dont les appelantes, la Société canadienne de la
Cross Society and Bayer Inc., the federal govern- Croix-Rouge et Bayer Inc., le gouvernement fédé-
ment and each of the provincial governments ral et chacun des gouvernements provinciaux, à
except for Quebec. The appellant Baxter Corpora- l’exception du Québec, ont obtenu la reconnais-
tion chose not to seek standing, but subsequently sance de leur qualité pour agir. L’appelante Baxter
participated in the proceedings by supplying rele- Corporation a choisi de ne pas faire reconnaı̂tre sa
vant documents and providing witnesses. qualité pour agir, mais elle a par la suite participé

aux procédures en produisant des documents perti-
nents et des témoins.

The Order in Council authorized the Commis- 4Le décret habilitait le commissaire à «adopter
sioner to “adopt such procedures and methods as les méthodes et procédures qui lui apparaı̂tront les
he may consider expedient for the proper conduct plus indiquées pour la conduite de l’enquête».
of the inquiry”. In consultation with the parties, the Après avoir consulté les parties, le commissaire a
Commissioner adopted rules of procedure and adopté des règles de procédure et de pratique. Ces
practice. The rules, which were agreed to by all règles, qui furent acceptées par toutes les parties,
parties, provided that in the ordinary course, Com- prévoyaient que, en règle générale, ce serait les
mission counsel would question witnesses first, avocats de la commission qui interrogeraient
although other counsel could apply to be the first d’abord les témoins, mais que d’autres avocats
to question any particular witness. The rules pourraient demander d’être les premiers à interro-
included these procedural protections: ger un témoin particulier. Les règles comprenaient

les garanties procédurales suivantes:

all parties with standing and all witnesses toutes les parties ayant qualité pour agir et tous
appearing before the Inquiry had the right to les témoins assignés devant la commission d’en-
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counsel, both at the Inquiry and during their pre- quête avaient le droit d’être représentés par un
testimony interviews; avocat, à l’enquête comme à l’entrevue préala-

ble;

each party had the right to have its counsel chaque partie avait le droit de faire contre-inter-
cross-examine any witness who testified and roger par son avocat tout témoin ayant déposé,
counsel for a witness who did not have standing et l’avocat d’un témoin qui n’avait pas qualité
was afforded the right to examine that witness; pour agir avait le droit d’interroger ce témoin;

all parties had the right to apply to the Commis- toutes les parties avaient le droit de demander au
sioner to have any witness called whom Com- commissaire d’assigner des témoins que l’avo-
mission counsel had elected not to call; cat de la commission n’avait pas jugé bon d’ap-

peler;

all parties had the right to receive copies of all toutes les parties avaient le droit de recevoir des
documents entered into evidence and the right to copies de tous les documents déposés en preuve
introduce their own documentary evidence; et le droit de déposer leurs propres éléments de

preuve documentaire;

all hearings would be held in public unless toutes les audiences devaient se dérouler en
application was made to preserve the confidenti- public, sauf en cas de demande visant à préser-
ality of information; and ver le caractère confidentiel des renseignements;

although evidence could be received by the même s’il pouvait recevoir des éléments de
Commissioner that might not be admissible in a preuve susceptibles d’être jugés irrecevables
court of law, the Commissioner would be mind- devant une cour de justice, le commissaire
ful of the dangers of such evidence and, in par- devait tenir compte des risques d’une telle
ticular, its possible effect on reputation. preuve et, en particulier, de son effet sur la répu-

tation d’une personne.

The Commission held public hearings through-5 La commission a tenu des audiences publiques
out Canada between November 1993 and Decem- partout au Canada entre novembre 1993 et décem-
ber 1995. In describing his mandate and intention, bre 1995. Décrivant son mandat et ses intentions,
the Commissioner emphasized that the Inquiry “is le commissaire a souligné qu’ [TRADUCTION] «il ne
not and it will not be a witch hunt. It is not con- s’agit pas d’une chasse aux sorcières. La présente
cerned with criminal or civil liability”. He said the enquête ne porte pas sur la responsabilité civile ou
reason the Inquiry was called was not to advance criminelle». Il a dit que l’enquête n’avait pas pour
the interests of those involved with or contemplat- objet de défendre les intérêts de qui que ce soit
ing litigation of any kind, and that he would not dans quelque poursuite en cours ou à venir et qu’il
permit the hearings to be used for ulterior pur- ne permettrait pas que les audiences servent à
poses. At the same time, he made it clear that he d’autres fins. Il a en outre clairement indiqué qu’il
interpreted his mandate as including a fact-finding interprétait son mandat comme incluant un proces-
process focusing upon the events of the early sus d’établissement des faits relatifs aux événe-
1980s and that he intended to “get to the bottom” ments du début des années 1980 et qu’il entendait
of those events. “For those purposes it is essential [TRADUCTION] «aller jusqu’au fond» des choses.
to determine what caused or contributed to the [TRADUCTION] «À cette fin, a-t-il déclaré, il est
contamination of the blood system in Canada in essentiel de déterminer ce qui a causé ou contribué
the early 1980’s”, he warned. à causer la contamination de réserves de sang au

Canada au début des années 1980.»

On October 26, 1995, Commission counsel6 Le 26 octobre 1995, les avocats de la commis-
delivered a memorandum to all parties inviting sion ont remis à toutes les parties une note les invi-
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them to inform the Commission of the findings of tant à transmettre à la commission les allégations
misconduct they felt should be made by the Com- de faute qu’elles jugeaient devoir figurer dans les
mission. The memorandum explained that under conclusions de la commission. La note expliquait
s. 13 of the Act, the Commissioner is required to qu’aux termes de l’art. 13 de la Loi, le commis-
give notice to any person against whom he intends saire était tenu de prévenir toute personne à
to make findings of misconduct. The parties’ sub- laquelle il prévoyait imputer une faute. Les obser-
missions would help ensure that the notices gave vations devaient faire en sorte que les préavis ren-
warning of all the possible findings of misconduct ferment toutes les conclusions faisant état d’une
which might be made by the Commission. These faute que la commission pourrait tirer. Ces obser-
confidential submissions would be read only by vations confidentielles ne devaient être lues que
Commission counsel, and would be considered for par les avocats de la commission et elles pouvaient
inclusion in notices issued by the Commissioner. être incluses dans les préavis que donnerait le com-
Only those possible findings which were supported missaire. Seules les conclusions fondées sur des
by evidence adduced in the public hearings and éléments de preuve produits au cours des
which were anticipated to be within the scope of audiences publiques et devant s’inscrire dans le
the Commissioner’s final report were included in cadre du rapport final du commissaire ont été
the notices. incluses dans les préavis.

On December 21, 1995, the final day of sched- 7Le 21 décembre 1995, dernier jour des
uled hearings, 45 confidential notices naming 95 audiences prévues, 45 préavis confidentiels dési-
individuals, corporations and governments, each gnant nommément 95 particuliers, personnes
containing between one and 100 allegations, were morales et gouvernements et comportant chacun
delivered pursuant to s. 13 of the Act. The notices de une à 100 allégations furent transmis conformé-
advised that the Commission might reach certain ment à l’art. 13 de la Loi. Les préavis informaient
conclusions based on the evidence before it, that les intéressés que la commission pourrait tirer cer-
these conclusions may amount to misconduct taines conclusions fondées sur les éléments de
within the meaning of s. 13, and that the recipients preuve produits devant elle, que ces conclusions
had the right to respond as to whether the Commis- pourraient être assimilables à l’imputation d’une
sioner ought to reach these conclusions. The recip- faute au sens de l’art. 13 et que les intéressés
ients were given until January 10, 1996 to avaient le droit de se faire entendre sur le point de
announce whether and how they would respond to savoir si le commissaire devait ou non tirer ces
the notices in their final submissions. conclusions. Les destinataires avaient jusqu’au 10

janvier 1996 pour faire savoir si et comment ils
entendaient répondre aux préavis dans leurs obser-
vations finales.

A number of the recipients of notices brought 8Un certain nombre des destinataires ont présenté
applications for judicial review in the Federal des demandes de contrôle judiciaire devant la Cour
Court. On June 27, 1996, Richard J. ([1996] 3 F.C. fédérale. Le 27 juin 1996, le juge Richard ([1996]
259) declared that no findings of misconduct could 3 C.F. 259) a déclaré qu’aucune conclusion faisant
be made against 47 of the applicants for judicial état d’une faute ne pouvait être tirée à l’endroit de
review, but otherwise dismissed the applications. 47 des requérants, mais il a par ailleurs rejeté les
Many recipients whose notices were not quashed demandes de contrôle judiciaire. Bon nombre des
appealed. The Federal Court of Appeal, [1997] destinataires dont les préavis n’avaient pas été
F.C.J. No. 17 (QL), quashed the notice against Dr. annulés ont interjeté appel. La Cour d’appel fédé-
Craig Anhorn, but dismissed the remaining rale, [1997] A.C.F. no 17 (QL), a annulé le préavis
appeals. visant le Dr Craig Anhorn, mais a rejeté les autres

appels.
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Relevant Statutory Provisions Les dispositions législatives pertinentes

Inquiries Act, R.S.C., 1985, c. I-119 Loi sur les enquêtes, L.R.C. (1985), ch. I-11

2. The Governor in Council may, whenever the Gov- 2. Le gouverneur en conseil peut, s’il l’estime utile,
ernor in Council deems it expedient, cause inquiry to be faire procéder à une enquête sur toute question touchant
made into and concerning any matter connected with le bon gouvernement du Canada ou la gestion des
the good government of Canada or the conduct of any affaires publiques.
part of the public business thereof.

. . . . . .

12. The commissioners may allow any person whose 12. Les commissaires peuvent autoriser la personne
conduct is being investigated under this Act, and shall dont la conduite fait l’objet d’une enquête dans le cadre
allow any person against whom any charge is made in de la présente loi à se faire représenter par un avocat. Si,
the course of an investigation, to be represented by au cours de l’enquête, une accusation est portée contre
counsel. cette personne, le recours à un avocat devient un droit

pour celle-ci.

13. No report shall be made against any person until 13. La rédaction d’un rapport défavorable ne saurait
reasonable notice has been given to the person of the intervenir sans qu’auparavant la personne incriminée ait
charge of misconduct alleged against him and the person été informée par un préavis suffisant de la faute qui lui
has been allowed full opportunity to be heard in person est imputée et qu’elle ait eu la possibilité de se faire
or by counsel. entendre en personne ou par le ministère d’un avocat.

Decisions Below Les juridictions inférieures

Federal Court, Trial Division, [1996] 3 F.C. 259 La Section de première instance de la Cour fédé-
rale, [1996] 3 C.F. 259

The appellants made four principal arguments10 Les appelants ont présenté quatre arguments
before Richard J. of the Federal Court, Trial Divi- principaux devant le juge Richard de la Cour fédé-
sion. They argued that the notices contained con- rale (Section de première instance). Ils ont fait
clusions of law in relation to their civil or criminal valoir que les préavis comportaient des conclu-
liability and that the Commissioner did not have sions de droit concernant leur responsabilité civile
the power to make such conclusions. Alternatively, ou criminelle et que le commissaire n’était pas
if the Commissioner did have the power to make habilité à tirer de telles conclusions. Ils ont pré-
the conclusions set out in the notices, they submit- tendu subsidiairement que, s’il s’avérait que le
ted that he was precluded from exercising it commissaire était habilité à tirer les conclusions
because he had given assurances that he would not exposées dans les préavis, c’était un pouvoir qu’il
do so, and without these assurances the parties ne pouvait exercer parce qu’il avait assuré les par-
would never have agreed to the procedure for the ties qu’il s’en abstiendrait et que, sans ces assu-
conduct of the inquiry. Third, they said that deliv- rances, celles-ci n’auraient jamais donné leur aval
ering the notices at the very end of the proceedings à la procédure devant régir l’enquête. Ils ont sou-
violated the rules of procedural fairness. Finally, tenu en troisième lieu que la délivrance des préavis
the Red Cross contended that Commission counsel à la toute fin des procédures violait les règles de
should not participate in the preparation of the l’équité procédurale. La Croix-Rouge a enfin pré-
final report because they had assisted in preparing tendu que les avocats de la commission ne
the notices and had thereby taken a position devraient pas participer à la rédaction du rapport
against the appellants, and because they had seen final parce qu’ils avaient pris part à la rédaction
confidential submissions that were not brought to des préavis et ainsi pris position à l’encontre des
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the attention of all the parties and persons con- appelants, et parce qu’ils avaient pris connaissance
cerned. d’observations confidentielles n’ayant pas été por-

tées à l’attention de toutes les parties et personnes
concernées.

Richard J. noted that s. 13 of the Act clearly 11Le juge Richard a noté que l’art. 13 de la Loi
contemplates that an inquiry’s investigation may prévoit clairement qu’une enquête peut mener à
lead to a finding of misconduct against a person. l’imputation d’une faute. Il a précisé que toute
This, he stated, covers any conduct, regardless of conduite, peu importe qu’elle puisse ou non entraı̂-
whether or not it exposes that person to civil or ner la responsabilité civile ou pénale, peut être
criminal liability. In his view, the finding of facts, visée. Selon lui, la conclusion de fait, en particulier
and in particular facts that reveal what went wrong celle qui se rapporte aux faits qui révèlent les
or why a disaster occurred, can be an essential pre- défaillances ou expliquent les raisons d’un désas-
condition to the making of useful, reliable recom- tre, peut constituer une condition préalable essen-
mendations as to how to avoid a repetition of the tielle à la formulation de recommandations utiles
events under review. He noted that the Supreme et fiables quant aux moyens d’éviter la répétition
Court of Canada has upheld many inquiries where des événements en cause. Il a noté que la Cour
the focus of the investigation was to uncover facts suprême du Canada avait reconnu la validité de
related to misconduct, including inquiries focused bon nombre d’enquêtes axées sur la recherche des
specifically on whether there was misconduct on faits touchant des actes répréhensibles, y compris
the part of particular individuals. In none of these sur la question expresse de savoir si des actes
cases, he continued, did the Court question the répréhensibles pouvaient être reprochés à des per-
jurisdiction of the inquiry to make findings of fact sonnes en particulier. Dans aucune de ces causes,
showing misconduct. a-t-il poursuivi, la Cour n’a mis en doute la compé-

tence de la commission d’enquête de tirer des con-
clusions de fait établissant une faute.

Richard J. found that the Inquiry had both an 12Le juge Richard a estimé que la commission
investigatory and an advisory role. In order to ful- joue à la fois un rôle consultatif et un rôle d’en-
fil this role, the Commissioner had a wide discre- quête. Afin de remplir ce double rôle, le commis-
tion to determine the Inquiry’s agenda and the pro- saire a un pouvoir discrétionnaire étendu en ce qui
cedures under which it would operate. He rejected concerne la détermination de l’ordre du jour de
the appellants’ argument that they had a legitimate l’enquête et de sa procédure. Le juge Richard a
expectation, based on assurances given by the rejeté l’argument de l’expectative légitime
Commissioner during the hearings, that he would qu’auraient eue les appelants en se fondant sur les
not make factual findings that could be interpreted assurances données au cours des audiences par le
as amounting to findings of legal liability. He held commissaire, savoir qu’il ne tirerait pas de conclu-
that the legitimate expectation doctrine was limited sion de fait susceptible d’être assimilée à une
to procedural rights. In his view, it could not be déclaration de responsabilité légale. Il a conclu que
used to alter the substantive jurisdiction of the la théorie de l’expectative légitime se limitait aux
Commission. droits procéduraux. À son avis, elle ne pouvait être

invoquée pour modifier la compétence de la com-
mission sur le fond.

Richard J. found that the appellants had failed to 13Le juge Richard a conclu que les appelants
show that they would be prejudiced by future crim- n’avaient pas réussi à établir qu’ils subiraient un
inal or civil trials. They were protected, in his préjudice au cours d’un procès pénal ou civil ulté-
view, by the limits on the use of their testimony in rieur. Selon lui, ils étaient protégés par les limites
criminal proceedings provided by ss. 7 and 13 of imposées à l’utilisation de leur déposition dans des
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the Canadian Charter of Rights and Freedoms and poursuites pénales par les art. 7 et 13 de la Charte
by s. 5 of the Canada Evidence Act, R.S.C., 1985, canadienne des droits et libertés et l’art. 5 de la
c. C-5. He further noted that he had not been Loi sur la preuve au Canada, L.R.C. (1985),
referred to any legal authority for the proposition ch. C-5. Il a en outre noté qu’on ne lui avait cité
that the findings of the Commissioner, much less aucune source appuyant la proposition voulant que
the contents of the notices, would be admissible in les conclusions du commissaire — et encore moins
evidence in subsequent civil proceedings. In any le contenu des préavis — soient admissibles en
case, he said, the trial judge will be better placed to preuve dans le cadre de procédures civiles ulté-
determine whether the evidence in the report rieures. De toute façon, a-t-il dit, le juge du procès
should be admitted into evidence and if so, what sera mieux placé pour déterminer si les éléments
weight should be accorded to it. de preuve dans le rapport devraient être admis en

preuve et, dans l’affirmative, quelle valeur devrait
leur être accordée.

Richard J. held that the challenges to potential14 Le juge Richard a conclu que la contestation de
findings of misconduct were, at this stage, purely l’éventuelle imputation d’une faute n’était, à cette
speculative. The Commissioner had undertaken not étape, que pure spéculation. Le commissaire s’était
to make any findings of civil or criminal liability, engagé à ne tirer aucune conclusion concernant la
and all persons receiving notices are allowed full responsabilité civile ou criminelle, et tous les desti-
opportunity to argue against adoption of the alle- nataires des préavis avaient pleine possibilité de
gations. He held that the Commissioner had not faire valoir des arguments contre l’adoption de ces
exceeded his mandate by conducting an investiga- allégations. Il a conclu que le commissaire n’avait
tion of the commission of particular crimes. He pas outrepassé son mandat en procédant à une
concluded that when released, the findings of the enquête sur la perpétration de crimes précis. Il a
Commissioner might be set aside on the basis that jugé que les conclusions du commissaire, une fois
they exceeded the mandate of the Commission. publiées, pourraient être annulées si elles outrepas-
Here, he stated, all that was before him was the saient le mandat de la commission. En l’espèce
administrative decision to give statutory notice to toutefois, la cour n’était saisie que de l’acte admi-
affected parties. nistratif consistant à signifier le préavis prescrit par

la loi aux parties intéressées.

With respect to the procedure adopted by the15 En ce qui a trait à la procédure adoptée par le
Commissioner, Richard J. found that s. 7 of the commissaire, le juge Richard a conclu que l’art. 7
Charter did not apply to protect reputation, and de la Charte ne s’appliquait pas à la protection de
even if it did, the issuance of the notices accorded la réputation et que, même s’il s’appliquait, la déli-
with the principles of fundamental justice. The vrance des avis respectait les principes de justice
procedural safeguards recommended under the Act fondamentale. Les garanties procédurales pres-
had been provided to the appellants. He rejected crites par la Loi avaient été accordées aux appe-
the appellants’ complaints regarding the evidence lants. Il a rejeté les plaintes des appelants au sujet
accepted by the Commission, the confidential sub- des éléments de preuve acceptés par la commis-
missions, the timing of the notices, the fairness of sion, des observations confidentielles, du moment
the hearings and the conduct of Commission coun- des avis, de l’équité des audiences et de la conduite
sel. des avocats de la commission.

Richard J. declared that no explicit findings of16 Le juge Richard a statué qu’aucune conclusion
misconduct could be made against 47 of the per- explicite faisant état d’une faute ne pouvait être
sons who received notices. Counsel for the Com- tirée à l’égard de 47 des particuliers destinataires
missioner had confirmed that these persons would de préavis. Les avocats de la commission avaient
not be named in any adverse findings of fact confirmé que ces personnes ne seraient nommées
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resulting from the notices. He dismissed the dans aucune conclusion de fait défavorable résul-
remaining applications for judicial review. He fur- tant de ces préavis. Il a rejeté les autres demandes
ther declared that all of the appellants were to be de contrôle judiciaire. Il a en outre déclaré que tous
allowed to respond to the notices. les appelants devaient être autorisés à répondre aux

préavis.

Federal Court of Appeal, [1997] F.C.J. No. 17 La Cour d’appel fédérale, [1997] A.C.F. no 17
(QL) (QL)

Décary J.A., writing for the court, found that the 17Le juge Décary, qui a prononcé les motifs de la
challenge to the Commissioner’s jurisdiction was Cour d’appel, a conclu que la contestation de la
not premature. In his view, the fact that the Com- compétence du commissaire n’était pas prématu-
missioner had not yet prepared his final report was rée. À son avis, le fait que le commissaire n’avait
not significant. If the Commissioner did not have pas encore préparé son rapport final n’était pas
jurisdiction to make the findings in his final report déterminant. Si le commissaire n’a pas compétence
which were being suggested in the notices, he pour formuler dans son rapport final les conclu-
would also be without jurisdiction to give notice sions qu’il annonce dans les préavis, il n’a pas
that such findings might be made. Décary J.A. davantage compétence pour en faire l’objet d’un
emphasized, however, that courts must show préavis. Le juge Décary a toutefois souligné que
extreme restraint before intervening at this stage in les tribunaux doivent faire preuve de retenue
order to avoid disrupting the work of inquiries. extrême avant d’intervenir à ce stade afin de ne
The courts should only intervene, he concluded, pas nuire aux enquêtes. Les tribunaux ne devraient
when it is clear that the Commissioner is about to intervenir, a-t-il conclu, que lorsqu’il est évident
exceed his jurisdiction. que le commissaire est sur le point d’excéder sa

compétence.

Décary J.A. went on to examine whether the 18Le juge Décary a ensuite examiné la question de
Commissioner had the authority to make the find- savoir si le commissaire avait le pouvoir de tirer
ings contained within the notices. He noted that les conclusions exposées dans les préavis. Il a sou-
public inquiries into tragedies inevitably tarnish ligné qu’il est presque inévitable que les enquêtes
reputations and raise questions about the responsi- publiques sur des tragédies ternissent des réputa-
bility borne by certain individuals. Consequently, tions et soulèvent des interrogations relativement à
Parliament and the courts have imposed strict lim- la responsabilité de certaines personnes. C’est pour
its on the use of these findings in civil and crimi- ces raisons que le législateur et les tribunaux ont
nal trials. The findings made by a commissioner, imposé des restrictions sévères à l’utilisation de
moreover, are merely statements of the commis- ces conclusions dans les procès, au civil comme au
sioner’s opinion with respect to the conduct of a criminel. De plus, les conclusions d’un commis-
person. Such an opinion does not have the weight, saire ne sont que la formulation de l’opinion qu’il
force or effect of a judgment. s’est faite sur la conduite d’une personne. Cette

opinion n’a pas la valeur, la force ni l’effet d’un
jugement.

Décary J.A. noted that s. 13 of the Act expressly 19Le juge Décary a fait remarquer que l’art. 13 de
permits a commissioner to make findings of “mis- la Loi permet expressément à un commissaire
conduct”. He concluded that this encompasses the d’imputer une «faute». Il a conclu que cela
power of a commissioner to find that an individual englobe le pouvoir d’un commissaire de conclure
breached a standard of conduct. Since that standard qu’une personne a manqué à une norme de con-
may be moral, legal, scientific, social or political, a duite. Puisque cette norme peut être morale, légale,
conclusion that someone breached a duty does not scientifique, sociale ou politique, la conclusion
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necessarily mean that the individual in question qu’il y a eu manquement à un devoir ne signifie
broke the law. It simply means that the individual pas nécessairement que son auteur a violé la loi.
failed to meet a standard proposed by the commis- Cela signifie simplement que la personne n’a pas
sioner. To hold otherwise would completely muz- satisfait à une norme proposée par le commissaire.
zle public inquiries and would be inconsistent with Soutenir le contraire, ce serait bâillonner complète-
s. 13. ment les enquêtes publiques et aller à l’encontre de

l’art. 13.

Décary J.A. left open the question of whether a20 Le juge Décary ne s’est pas prononcé sur la
Commissioner could ever make a finding of civil question de savoir si un commissaire peut être
or criminal liability, but found that in this particu- habilité à tirer des conclusions concernant la res-
lar case the Commissioner was precluded from ponsabilité civile ou criminelle, mais il a décidé
doing so both by his own assurances that he would qu’en l’espèce le commissaire en était empêché en
not and because of an absence of authority within raison des assurances qu’il avait lui-même données
the terms of the Order in Council appointing the à cet égard et du silence sur ce point du décret
Inquiry. The question, therefore, became whether créant la commission d’enquête. Il ne s’agissait
the notices sent to the appellants contained find- donc que de savoir si les préavis expédiés aux
ings or threatened findings of civil or criminal lia- appelants comportaient des conclusions au sujet de
bility. la responsabilité civile ou pénale ou évoquaient la

possibilité que de telles conclusions soient tirées.

In Re Nelles and Grange (1984), 46 O.R. (2d)21 Dans l’arrêt Re Nelles and Grange (1984), 46
210 (C.A.), the test adopted for this question was O.R. (2d) 210 (C.A.), le critère adopté à l’égard de
whether the findings would have the weight of a cette question était celui de savoir si les conclu-
decision or determination of civil or criminal lia- sions auraient valeur de décision ou de détermina-
bility in the eyes of the public. This case was cited tion de la responsabilité civile ou pénale aux yeux
with approval by this Court in Starr v. Houlden, du public. Cet arrêt a été cité et approuvé par notre
[1990] 1 S.C.R. 1366, at p. 1398. However, Cour dans Starr c. Houlden, [1990] 1 R.C.S. 1366,
Décary J.A. said that approach should be restricted à la p. 1398. Le juge Décary a toutefois dit que
to inquiries into the commission of particular cette approche devrait se limiter aux enquêtes sur
crimes. First, he said, the strict test would paralyse la perpétration de crimes précis. Il a d’abord
the work of most broad inquiries such as this one. affirmé que le critère strict aurait pour effet de
In addition, he observed that the test is inconsistent paralyser les travaux de la plupart des commis-
with the approach taken by this Court in other sions d’enquête générales comme celle dont il est
cases, such as O’Hara v. British Columbia, [1987] question en l’espèce. Il a ensuite ajouté que le cri-
2 S.C.R. 591, at p. 596, and Phillips v. Nova Scotia tère ne peut être concilié avec l’approche adoptée
(Commission of Inquiry into the Westray Mine par notre Cour dans d’autres affaires, dont O’Hara
Tragedy), [1995] 2 S.C.R. 97. Although none of c. Colombie-Britannique, [1987] 2 R.C.S. 591, à la
these decisions examined the actual findings made p. 596, et Phillips c. Nouvelle-Écosse (Commission
by a commissioner, he concluded that the Supreme d’enquête sur la tragédie de la mine Westray),
Court would not have authorized inquiries leading [1995] 2 R.C.S. 97. Même si aucune de ces déci-
inevitably to findings of fact that would determine sions ne portait sur les conclusions mêmes qu’avait
responsibility in the eyes of the public if those tirées un commissaire, il a conclu que la Cour
findings were prohibited. suprême n’aurait pas autorisé la poursuite d’en-

quêtes menant inévitablement à des conclusions de
fait ayant valeur de détermination de responsabilité
aux yeux du public, si de telles conclusions étaient
interdites.
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Décary J.A. noted that the Commissioner cannot 22Le juge Décary a fait remarquer que le commis-
make findings of civil or criminal liability, and he saire ne peut tirer de conclusions au sujet de la res-
cannot escape this prohibition simply by using lan- ponsabilité civile ou pénale ni contourner cette
guage that is less precise but essentially suggests interdiction en employant des termes qui, sans être
the same thing. The more a commissioner uses aussi précis, laisseraient essentiellement la même
terms with “hallowed legal meaning” (at para. 55), impression. Plus un commissaire emploiera des
the more likely it is that a court will find the con- termes «consacrés sur le plan juridique» (au
clusions to be determinations of legal responsibil- par. 55), plus il s’exposera à ce que ses conclu-
ity. sions soient considérées par les tribunaux comme

des déterminations de responsabilité légale.

Décary J.A. then applied this approach to the 23Le juge Décary a ensuite appliqué cette appro-
notices in this case. He acknowledged that the che aux préavis en cause. Il a reconnu que le choix
choice of certain expressions, such as “responsible de certaines expressions comme «responsible for»
for” and “despite knowing” indicated potential et «despite knowing» avait des relents de déclara-
findings of legal liability, but he was not prepared tion de responsabilité légale, mais il n’était pas dis-
to quash the notices on that basis alone. However, posé à annuler les préavis pour ce seul motif. Il a
he went on to state at para. 69: toutefois déclaré au par. 69:

I am certain that the Commissioner will understand Le Commissaire comprendra, j’en suis certain, qu’il
that he would be venturing onto dangerous ground if, in s’aventurerait en terrain dangereux s’il persistait, dans
his final report, he were to persist in using some of the son rapport final, à utiliser certains des termes qu’il a
terms he used in the notices and in adopting turns of utilisés dans les préavis et à adopter des tournures de
phrase that bear too close a resemblance to the expres- phrases qui s’apparenteraient de trop près à l’expression
sion of a conclusion of law. d’une conclusion juridique.

Subject to this caveat, he held that the Commis- Sous réserve de cette mise en garde, il a conclu
sioner had the power to issue the notices and que le commissaire avait le pouvoir de donner les
rejected the appellants’ first argument. préavis et il a rejeté le premier argument des appe-

lants.

Décary J.A. rejected the claim that the late 24Le juge Décary a rejeté la prétention selon
delivery of the notices had violated rules of proce- laquelle la délivrance tardive des préavis avait
dural fairness. He noted that the Commissioner had violé les règles d’équité procédurale. Il a souligné
broad latitude and discretion in determining the que le commissaire dispose d’une grande marge de
Inquiry’s procedures, and that those adopted were manœuvre et a toute la discrétion voulue pour éta-
in accordance with procedural fairness. He said he blir les procédures de l’enquête et que celles qui
could see no objection to a commissioner’s waiting furent adoptées en l’espèce respectaient les prin-
until the end of the hearings to give notices. The cipes d’équité procédurale. Il a dit ne voir aucune
appellants were given the opportunity to respond objection à ce qu’un commissaire attende la fin des
to the notices and to adduce additional evidence in audiences avant de donner des préavis. Les appe-
a short but flexible time period, which they chose lants ont eu la possibilité de répondre aux préavis
to ignore. et de produire de nouveaux éléments de preuve

dans un délai court mais souple, mais ils ont choisi
de ne pas le faire.

Décary J.A. then reviewed the situation of two 25Le juge Décary a ensuite examiné le cas de deux
appellants who were not parties to the inquiry, and appelants qui n’étaient pas du nombre des parties à
were, therefore, unrepresented there; Baxter Cor- l’enquête et qui, partant, n’y avaient pas été repré-
poration, and Craig A. Anhorn, a former employee sentés, à savoir Baxter Corporation et Craig A.
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of the Red Cross. They both claimed that since Anhorn, ancien employé de la Croix-Rouge. Ils ont
they were not parties they should have received tous deux fait valoir que, comme ils n’étaient pas
their notices earlier, and the notices should have parties à l’enquête, les préavis auraient dû leur par-
set out the evidence which was relied upon for the venir plus tôt et indiquer les éléments de preuve
allegations of misconduct. Décary J.A. rejected sur lesquels étaient fondées les allégations de
Baxter Corporation’s claim, holding that the com- faute. Le juge Décary a rejeté la prétention de Bax-
pany knew that it would be a likely subject of ter Corporation, parce que la société savait qu’elle
investigation and had deliberately chosen not to serait probablement visée par l’enquête et qu’elle
seek standing at the inquiry. Having taken this cal- avait choisi délibérément de ne pas demander la
culated risk, he stated, it must now bear the conse- reconnaissance de sa qualité pour agir. Celle-ci
quences. On the other hand, in light of the unique ayant, selon lui, couru un risque calculé, il lui fal-
position of Craig Anhorn, he found that it was lait dès lors en assumer les conséquences. Quant à
appropriate to quash the notices issued to him. Craig Anhorn, étant donnée sa situation particu-

lière, le juge Décary a conclu qu’il y avait lieu
d’annuler les préavis le visant.

Finally, Décary J.A. turned to the submission26 Le juge Décary a en dernier lieu examiné la pré-
that Commission counsel should be prohibited tention voulant que les avocats de la commission
from participating in the final report because they ne puissent participer à la rédaction du rapport
had reviewed confidential documents which had final parce qu’ils avaient examiné des documents
not been disclosed to the other parties or the confidentiels qui n’avaient pas été communiqués
respondent. He seemed sympathetic to the appel- aux autres parties ni à l’intimé. Il a semblé sensible
lants’ claim, but held that it was premature, since à la prétention des appelants, mais il a conclu que
the Commissioner had not stated any intention to la démarche était prématurée car le commissaire
rely on Commission counsel in the drafting of the n’avait pas indiqué avoir l’intention de faire appel
final report. Décary J.A. cautioned that he did not aux avocats de la commission pour la rédaction du
think the Commissioner should seek advice from rapport final. Le juge Décary a ajouté ne pas croire
those of his counsel who knew of matters which he que le commissaire chercherait conseil auprès de
and the appellants did not. ceux de ses avocats qui savent des choses que lui-

même et les appelants ignorent.

Accordingly, he allowed the cross-appeal by27 Il a donc accueilli l’appel incident de Craig
Craig Anhorn, but dismissed all other appeals. Anhorn, mais rejeté tous les autres appels.

Issues Questions soulevées par le pourvoi

1. Did the Commissioner exceed his jurisdiction28 1. Le commissaire a-t-il outrepassé sa compétence
by the nature and extent of the allegations of par la nature et l’étendue des allégations de
misconduct set out in the notices? faute exposées dans les préavis?

2. If the Commissioner originally had such juris- 2. Si le commissaire avait initialement cette com-
diction, did he lose it by failing to provide ade- pétence, l’a-t-il perdue en omettant de donner
quate procedural protections or by the timing of des garanties procédurales adéquates ou en
the release of the notices? fixant une date tardive pour la délivrance des

préavis?

3. Should Commission counsel be prohibited from 3. Y a-t-il lieu d’interdire aux avocats de la com-
taking part in the drafting of the final report mission de prendre part à la rédaction du rap-
because of their receipt of confidential informa- port final parce qu’ils ont reçu des renseigne-
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tion not disclosed to the Commissioner or the ments confidentiels qui n’ont pas été
other parties? communiqués au commissaire ni aux autres

parties?

4. Should the appellant Baxter Corporation be 4. L’appelante Baxter Corporation devrait-elle
treated differently from the other appellants? être traitée différemment des autres appelants?

Analysis Analyse

Did the Commissioner Exceed his Jurisdiction by Le commissaire a-t-il outrepassé sa compétence
the Nature and Extent of the Allegations of Mis- par la nature et l’étendue des allégations de faute
conduct Set Out in the Notices? exposées dans les préavis?

A. Introduction — Commissions of Inquiry A. Introduction — Les commissions d’enquête

Commissions of inquiry have a long history in 29Les commissions d’enquête existent depuis
Canada, and have become a significant and useful longtemps au Canada et sont devenues un élément
part of our tradition. They have frequently played a important et utile de notre tradition. Elles ont sou-
key role in the investigation of tragedies and made vent joué un rôle de premier plan dans l’examen de
a great many helpful recommendations aimed at tragédies et proposé nombre de recommandations
rectifying dangerous situations. efficaces pour corriger des situations dangereuses.

It may be of assistance to set out what was said 30Il peut être utile de reprendre ce qui a été dit au
regarding the history and role of commissions of sujet de l’histoire et du rôle des commissions d’en-
inquiry in Phillips, supra, at pp. 137-38: quête dans l’arrêt Phillips, précité, aux pp. 137 et

138:

As ad hoc bodies, commissions of inquiry are free of En tant qu’organismes ad hoc, les commissions d’en-
many of the institutional impediments which at times quête sont libres d’un bon nombre des entraves institu-
constrain the operation of the various branches of gov- tionnelles qui limitent parfois l’action des diverses
ernment. They are created as needed, although it is an branches de gouvernement. Elles sont constituées pour
unfortunate reality that their establishment is often répondre à un besoin, bien qu’il faille malheureusement
prompted by tragedies such as industrial disasters, plane admettre qu’elles doivent souvent leur existence à des
crashes, unexplained infant deaths, allegations of wide- tragédies comme un désastre industriel, des écrasements
spread child sexual abuse, or grave miscarriages of jus- d’avions, des décès inexpliqués de jeunes enfants, des
tice. allégations d’exploitation sexuelle d’enfants largement

répandue ou des erreurs judiciaires graves.

At least three major studies on the topic have stressed Au moins trois études d’importance sur le sujet ont
the utility of public inquiries and recommended their mis en évidence l’utilité des enquêtes publiques et ont
retention: Law Reform Commission of Canada, Work- recommandé qu’elles soient maintenues: Commission
ing Paper 17, Administrative Law: Commissions of de réforme du droit du Canada, Document de travail 17,
Inquiry (1977); Ontario Law Reform Commission, Droit administratif: les commissions d’enquête (1977);
Report on Public Inquiries (1992); and Alberta Law Commission de réforme du droit de l’Ontario, Report on
Reform Institute, Report No. 62, Proposals for the Public Inquiries (1992); Alberta Law Reform Institute,
Reform of the Public Inquiries Act (1992). They have Report No. 62, Proposals for the Reform of the Public
identified many benefits flowing from commissions of Inquiries Act (1992). D’après ces études, les commis-
inquiry. Although the particular advantages of any given sions d’enquête présentent de nombreux avantages. Bien
inquiry will depend upon the circumstances in which it que ces avantages dépendent du contexte de la création
is created and the powers it is given, it may be helpful to de chaque commission et des pouvoirs qui lui sont con-
review some of the most common functions of commis- férés, il peut être utile de passer en revue certaines des
sions of inquiry. fonctions les plus courantes de ces commissions.

19
97

 C
an

LI
I 3

23
 (

S
C

C
)



458 [1997] 3 S.C.R.CANADA (A.G.) v. CANADA (KREVER COMM.) Cory J.

One of the primary functions of public inquiries is  L’une des principales fonctions des commissions
fact-finding. They are often convened, in the wake of d’enquête est d’établir les faits. Elles sont souvent for-
public shock, horror, disillusionment, or scepticism, in mées pour découvrir la «vérité», en réaction au choc, au
order to uncover “the truth”. Inquiries are, like the judi- sentiment d’horreur, à la désillusion ou au scepticisme
ciary, independent; unlike the judiciary, they are often ressentis par la population. Comme les cours de justice,
endowed with wide-ranging investigative powers. In elles sont indépendantes; mais au contraire de celles-ci,
following their mandates, commissions of inquiry are, elles sont souvent dotées de vastes pouvoirs d’enquête.
ideally, free from partisan loyalties and better able than Dans l’accomplissement de leur mandat, les commis-
Parliament or the legislatures to take a long-term view sions d’enquête sont, idéalement, dépourvues d’esprit
of the problem presented. Cynics decry public inquiries partisan et mieux à même que le Parlement ou les légis-
as a means used by the government to postpone acting latures d’étudier un problème dans la perspective du
in circumstances which often call for speedy action. Yet, long terme. Les cyniques dénigrent les commissions
these inquiries can and do fulfil an important function in d’enquête, parce qu’elles seraient un moyen utilisé par
Canadian society. In times of public questioning, stress le gouvernement pour faire traı̂ner les choses dans des
and concern they provide the means for Canadians to be situations qui commanderaient une prompte interven-
apprised of the conditions pertaining to a worrisome tion. Pourtant, elles peuvent remplir, et remplissent de
community problem and to be a part of the recommen- fait, une fonction importante dans la société canadienne.
dations that are aimed at resolving the problem. Both the Dans les périodes d’interrogation, de grande tension et
status and high public respect for the commissioner and d’inquiétude dans la population, elles fournissent un
the open and public nature of the hearing help to restore moyen d’informer les Canadiens sur le contexte d’un
public confidence not only in the institution or situation problème préoccupant pour la collectivité et de prendre
investigated but also in the process of government as a part aux recommandations conçues pour y apporter une
whole. They are an excellent means of informing and solution. Le statut et le grand respect dont jouit le com-
educating concerned members of the public. missaire, ainsi que la transparence et la publicité des

audiences, contribuent à rétablir la confiance du public
non seulement dans l’institution ou la situation visées
par l’enquête, mais aussi dans l’ensemble de l’appareil
de l’État. Elles constituent un excellent moyen d’infor-
mer et d’éduquer les citoyens inquiets.

Undoubtedly, the ability of an inquiry to investi- Incontestablement, la capacité d’une commission
gate, educate and inform Canadians benefits our d’enquête de procéder à des examens et d’éduquer
society. A public inquiry before an impartial and et d’informer les Canadiens profite à notre société.
independent commissioner which investigates the Une enquête publique devant un commissaire
cause of tragedy and makes recommendations for impartial et indépendant qui cherche la cause
change can help to prevent a recurrence of such d’une tragédie et qui recommande des change-
tragedies in the future, and to restore public confi- ments peut aider à prévenir la répétition de tragé-
dence in the industry or process being reviewed. dies semblables à l’avenir et rétablir la confiance

du public envers le secteur ou le processus visé par
l’enquête.

The inquiry’s roles of investigation and educa-31 Les rôles d’enquête et d’éducation du public qui
tion of the public are of great importance. Yet sont conférés à une commission d’enquête ont une
those roles should not be fulfilled at the expense of très grande importance. Ces rôles ne devraient
the denial of the rights of those being investigated. cependant pas être remplis aux dépens du respect
The need for the careful balancing was recognized des droits des personnes faisant l’objet de l’en-
by Décary J.A. when he stated at para. 32 “[t]he quête. La nécessité de parvenir à un juste équilibre
search for truth does not excuse the violation of the a été reconnue par le juge Décary lorsqu’il a dit, au
rights of the individuals being investigated”. This par. 32, que «[l]a recherche de la vérité n’excuse
means that no matter how important the work of an pas la violation des droits des personnes sous
inquiry may be, it cannot be achieved at the enquête». Cela signifie que si important que soit le
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expense of the fundamental right of each citizen to travail d’une commission, il ne peut se faire aux
be treated fairly. dépens du droit fondamental de tout citoyen d’être

traité équitablement.

The Background of This Inquiry  Le contexte de la présente enquête

The circumstances which gave rise to this 32Les circonstances ayant donné lieu à la présente
Inquiry cannot be forgotten. The factual back- enquête ne peuvent être oubliées. Le contexte fac-
ground underlines the importance of the Commis- tuel met en lumière l’importance de la commission
sion and places the hearings in their proper con- et permet de situer les audiences dans leur juste
text. More than 1,000 Canadians became directly perspective. Plus de 1 000 Canadiens ont été direc-
infected with HIV from blood and blood products tement infectés par le VIH véhiculé par le sang et
in the early 1980s, and approximately 12,000 more les produits sanguins au début des années 1980, et
were infected with and exposed to the dangers of environ 12 000 autres Canadiens ont été infectés
Hepatitis C. These infections were caused by the par le virus de l’hépatite C et exposés aux dangers
very system Canadians rely upon to restore their qu’il représente. Ces infections ont été causées par
health in times of illness or accident. It is a system le système même auquel les Canadiens font appel
which operates throughout the country. The pour le rétablissement de leur santé en cas de
Wilbee Report (Report of the Sub-Committee on maladie ou d’accident. C’est un système mis en
Health Issues of the Standing Committee of the œuvre à l’échelle du pays. D’après le rapport Wil-
House of Commons on Health and Welfare, Social bee (Rapport du Sous-comité sur les questions de
Affairs, Seniors and Status of Women, Tragedy santé du Comité permanent de la santé et du bien-
and Challenge: Canada’s Blood System and HIV être social, des affaires sociales, du troisième âge
(May 13, 1993)), a 1993 parliamentary study of the et de la condition féminine, Tragédie et enjeu: La
blood system, observed that every 20 seconds of transfusion sanguine au Canada et le VIH (13 mai
every single day someone in Canada requires a 1993)), étude parlementaire sur le système d’ap-
blood transfusion. A great many Canadian families provisionnement en sang au Canada, chaque jour
are touched in some way by the urgent and contin- au Canada, toutes les 20 secondes, une personne a
uous need for blood and blood products. Clearly, besoin d’une transfusion sanguine. Bon nombre de
the blood system is an essential part of Canada’s familles canadiennes sont touchées d’une façon ou
health care system. The answers to questions as to d’une autre par le besoin urgent et continuel de
how and why this vitally important system failed sang et de produits du sang. Le système d’approvi-
Canadians are crucial both to ensuring that this ter- sionnement en sang constitue clairement une partie
rible tragedy never recurs and to restoring public essentielle du système de santé au Canada. Il
confidence in our system of health care. importe au plus haut point de comprendre com-

ment et pourquoi ce système d’une importance
vitale a fait défaut aux Canadiens, pour faire en
sorte que cette terrible tragédie ne se reproduise
plus jamais et pour rétablir la confiance du public
dans notre système de soins de la santé.

It is against that background that the assessment 33C’est dans ce contexte que doit être examiné le
must be made of the jurisdiction of the Commis- pouvoir du commissaire de délivrer des préavis
sioner to issue notices indicating potential findings annonçant l’éventuelle imputation d’une faute aux
of misconduct against the appellants. appelants.
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B. The Scope of a Commissioner’s Power to B. L’étendue du pouvoir du commissaire de
Make Findings of Misconduct conclure à l’existence d’une faute

A commission of inquiry is neither a criminal34 Une commission d’enquête ne constitue ni un
trial nor a civil action for the determination of lia- procès pénal, ni une action civile pour l’apprécia-
bility. It cannot establish either criminal culpability tion de la responsabilité. Elle ne peut établir ni la
or civil responsibility for damages. Rather, an culpabilité criminelle, ni la responsabilité civile à
inquiry is an investigation into an issue, event or l’égard de dommages. Il s’agit plutôt d’une
series of events. The findings of a commissioner enquête sur un point, un événement ou une série
relating to that investigation are simply findings of d’événements. Les conclusions tirées par un com-
fact and statements of opinion reached by the com- missaire dans le cadre d’une enquête sont tout sim-
missioner at the end of the inquiry. They are plement des conclusions de fait et des opinions que
unconnected to normal legal criteria. They are le commissaire adopte à la fin de l’enquête. Elles
based upon and flow from a procedure which is n’ont aucun lien avec des critères judiciaires nor-
not bound by the evidentiary or procedural rules of maux. Elles tirent leur source et leur fondement
a courtroom. There are no legal consequences d’une procédure qui n’est pas assujettie aux règles
attached to the determinations of a commissioner. de preuve ou de procédure d’une cour de justice.
They are not enforceable and do not bind courts Les conclusions d’un commissaire n’entraı̂nent
considering the same subject matter. The nature of aucune conséquence légale. Elles ne sont pas exé-
an inquiry and its limited consequences were cor- cutoires et elles ne lient pas les tribunaux appelés à
rectly set out in Beno v. Canada (Commissioner examiner le même objet. La nature et les consé-
and Chairperson,Commission of Inquiry into the quences limitées des enquêtes ont été correctement
Deployment of Canadian Forces to Somalia), décrites dans l’arrêt Beno c. Canada (Commissaire
[1997] 2 F.C. 527, at para. 23: et président de la Commission d’enquête sur le

déploiement des Forces armées canadiennes en
Somalie), [1997] 2 C.F. 527, au par. 23:

A public inquiry is not equivalent to a civil or criminal Une enquête publique n’est pas du tout un procès civil
trial. . . . In a trial, the judge sits as an adjudicator, and it ou criminel [. . .] Dans un procès, le juge assume un rôle
is the responsibility of the parties alone to present the juridictionnel et seules les parties ont la responsabilité
evidence. In an inquiry, the commissioners are endowed de présenter la preuve. Dans une enquête, les commis-
with wide-ranging investigative powers to fulfil their saires sont dotés de vastes pouvoirs d’enquête pour
investigative mandate. . . . The rules of evidence and accomplir leur mandat d’enquête [. . .] Les règles de
procedure are therefore considerably less strict for an preuve et de procédure sont donc considérablement
inquiry than for a court. Judges determine rights as moins contraignantes dans le cas d’une commission
between parties; the Commission can only “inquire” and d’enquête que dans le cas d’une cour de justice. Les
“report”. . . . Judges may impose monetary or penal juges décident des droits visant les rapports entre les
sanctions; the only potential consequence of an adverse parties, une commission d’enquête ne peut que «faire
finding . . . is that reputations could be tarnished. enquête» et «faire rapport» [. . .] Les juges peuvent

imposer des sanctions pécuniaires ou pénales; la seule
conséquence susceptible de découler d’une conclusion
défavorable de la Commission d’enquête [. . .] est que
des réputations pourraient être ternies.

Thus, although the findings of a commissioner Par conséquent, même si les conclusions d’un
may affect public opinion, they cannot have either commissaire peuvent avoir un effet sur l’opinion
penal or civil consequences. To put it another way, publique, elles ne peuvent entraı̂ner de consé-
even if a commissioner’s findings could possibly quences ni au pénal ni au civil. En d’autres termes,
be seen as determinations of responsibility by même s’il se peut qu’elles soient perçues par le

public comme des déterminations de responsabi-
lité, les conclusions d’un commissaire ne sont ni
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members of the public, they are not and cannot be ne peuvent être des déclarations de responsabilité
findings of civil or criminal responsibility. civile ou pénale.

What then should be the result of the appellants’ 35Quel sort donc réserver à la prétention des appe-
submission that a commissioner conducting a pub- lants portant qu’un commissaire chargé d’une
lic inquiry does not have the jurisdiction to make enquête publique n’est pas habilité à tirer des con-
findings that would be considered by reasonably clusions susceptibles d’être considérées par le
informed members of the public to be a determina- public raisonnablement bien informé comme une
tion of criminal or civil liability? Since it is clear détermination de responsabilité pénale ou civile?
that a commissioner’s findings cannot constitute Puisqu’il ressort clairement que les conclusions
findings of legal liability, it would appear that the d’un commissaire ne peuvent constituer des décla-
appellants are asserting that in light of the potential rations de responsabilité légale, les appelants sem-
harm to the reputations of parties or witnesses, a blent soutenir que, compte tenu du tort susceptible
commissioner should not be permitted to allocate d’être causé à la réputation des parties ou des
blame or assign responsibility for the events under témoins, il ne devrait pas être loisible au commis-
scrutiny. While they acknowledge that a commis- saire d’exprimer un blâme ni d’imputer une res-
sioner does have the authority to make findings of ponsabilité pour les événements visés par l’en-
fact, they appear to challenge his ability to assess quête. Même s’ils reconnaissent qu’un
those facts or to evaluate what happened according commissaire a le pouvoir de tirer des conclusions
to a standard of conduct. In order to demonstrate de fait, les appelants paraissent contester son pou-
why this argument must be rejected it will be nec- voir d’apprécier ces faits ou encore d’évaluer ce
essary to first look at the Inquiries Act, and then at qui s’est produit par rapport à une norme de con-
decisions which have reviewed the jurisdiction and duite. Pour démontrer pourquoi il y a lieu de reje-
authority of other commissions of inquiry. ter cet argument, il faudra examiner d’abord la Loi

sur les enquêtes, puis des décisions où les tribu-
naux se sont penchés sur la compétence et les pou-
voirs d’autres commissions d’enquête.

The Inquiries Act La Loi sur les enquêtes

The Inquiries Act provides for two types of 36La Loi sur les enquêtes prévoit deux types d’en-
investigations. The first is described in s. 2 of the quête. Le premier type est décrit à l’art. 2 de la
Act. It provides that when the Governor in Council Loi. Cette disposition porte que le gouverneur en
deems it appropriate, an inquiry may be held “con- conseil, s’il l’estime utile, peut faire procéder à une
cerning any matter connected with the good gov- enquête sur toute question «touchant le bon gou-
ernment of Canada or the conduct of any part of vernement du Canada ou la gestion des affaires
the public business” of the government. The sec- publiques». Le deuxième type est décrit à l’art. 6
ond is described in s. 6 of the Act. It provides for de la Loi. Cet article prévoit la nomination d’«un
the appointment of “a commissioner or commis- ou plusieurs commissaires pour faire enquête et
sioners to investigate and report on the state and rapport sur toute question touchant l’état et l’admi-
management of the business . . . of [a] department” nistration des affaires [d’un] ministère» ou sur la
of government or “the conduct of any person in «conduite [. . .] de toute personne y travaillant».
that service”. It is this second type of inquiry that C’est ce deuxième type d’enquête qui, le plus sou-
is more often specifically concerned with the con- vent, porte expressément sur la conduite de parti-
duct of individuals. culiers.

Justice Krever recognized from the outset that 37Le juge Krever a reconnu d’entrée de jeu que
his inquiry was not to be directed at investigating son enquête ne visait pas à examiner la conduite de
misconduct of individuals, but rather was to be particuliers, mais qu’elle devait plutôt se concen-
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focused upon ensuring that there would be a safe, trer sur les moyens d’assurer un système d’appro-
efficient and effective blood system in Canada. On visionnement en sang au Canada qui soit sûr, effi-
November 22, 1993, he stated that: cient et efficace. Le 22 novembre 1993, il a

déclaré:

As I interpret the terms of reference, the focus of the [TRADUCTION] Suivant l’interprétation que je fais de
inquiry is to determine whether Canada’s blood supply mon mandat, l’enquête vise d’abord et avant tout à
is as safe as it could be and whether the blood system is déterminer si les réserves de sang du Canada sont aussi
sound enough that no future tragedy will occur. For sûres qu’elles pourraient l’être et à déterminer si le sys-
those purposes it is essential to determine what caused tème canadien d’approvisionnement en sang est suffi-
or contributed to the contamination of the blood system samment sans danger pour garantir qu’aucune autre tra-
in Canada in the early 1980’s. gédie ne se produira. À cette fin, il est essentiel de

déterminer ce qui a causé ou contribué à causer la conta-
mination de réserves de sang au Canada au début des
années 1980.

Section 13 of the Act makes it clear that com-38 L’article 13 de la Loi énonce clairement que les
missioners have the power to make findings of commissaires ont le pouvoir d’imputer une faute.
misconduct. In order to do so, commissioners must Pour exercer ce pouvoir, les commissaires doivent
also have the necessary authority to set out the aussi être habilités à établir les faits sur lesquels
facts upon which the findings of misconduct are sont fondées les conclusions faisant état d’une
based, even if those facts reflect adversely on some faute, même s’ils nuisent à la réputation de cer-
parties. If this were not so, the inquiry process taines parties. S’il en était autrement, le processus
would be essentially pointless. Inquiries would d’enquête ne servirait essentiellement à rien. Les
produce reports composed solely of recommenda- enquêtes produiraient des rapports se limitant uni-
tions for change, but there could be no factual quement à des recommandations de changements,
findings to demonstrate why the changes were nec- mais ne comprendraient aucune conclusion fac-
essary. If an inquiry is to be useful in its roles of tuelle qui permette de démontrer pourquoi les
investigation, education and the making of recom- changements proposés sont nécessaires. Pour être
mendations, it must make findings of fact. It is en mesure de remplir utilement ses rôles d’en-
these findings which will eventually lead to the quête, d’éducation et de recommandation, une
recommendations which will seek to prevent the commission d’enquête doit tirer des conclusions de
recurrence of future tragedies. fait. Ce sont ces conclusions qui conduiront finale-

ment aux recommandations susceptibles d’empê-
cher d’autres tragédies.

These findings of fact may well indicate those39 Ces conclusions de fait peuvent fort bien dési-
individuals and organizations which were at fault. gner nommément les particuliers et les organismes
Obviously, reputations will be affected. But dam- qui sont pris en faute. Il y aura manifestement des
aged reputations may be the price which must be réputations qui seront ternies. Mais le risque de
paid to ensure that if a tragedy such as that voir des réputations ternies peut être le prix à payer
presented to the Commission in this case can be pour faire en sorte que, dans la mesure où elle est
prevented, it will be. As Richard J. stated in the évitable, une tragédie comme celle que devait exa-
Federal Court Trial Division, at para. 71: miner la commission en l’espèce ne se reproduise

plus. Comme le juge Richard l’a dit dans le juge-
ment de la Section de première instance au par. 71:

The finding of facts, and in particular facts that reveal La conclusion de fait, en particulier en ce qui a trait
what went wrong or why a disaster occurred, can be an aux faits qui expliquent ce qui s’est produit ou la cause
essential precondition to the making of useful, reliable du désastre, peut constituer une condition préalable
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recommendations to the government as to how to avoid essentielle à la formulation d’une recommandation utile
a repetition of the events under review. et fiable à l’intention du gouvernement quant à la façon

d’éviter la répétition des événements en cause.

And as Décary J.A. put it in the Federal Court of Et comme le juge Décary l’a dit dans l’arrêt de la
Appeal, at para. 35: Cour d’appel fédérale au par. 35:

. . .  a public inquiry into a tragedy would be quite point- . . .  une enquête publique sur une tragédie serait bien
less if it did not lead to identification of the causes and inutile si elle ne permettait pas d’en identifier les causes
players for fear of harming reputations and because of et les acteurs de crainte d’atteinte à la réputation et en
the danger that certain findings of fact might be invoked raison du danger que certaines des conclusions de fait ne
in civil or criminal proceedings. It is almost inevitable soient invoquées dans le cadre de poursuites civiles ou
that somewhere along the way, or in a final report, such pénales. Il est presque inévitable qu’en cours de route ou
an inquiry will tarnish reputations and raise questions in dans un rapport final, une telle enquête ternisse des
the public’s mind concerning the responsibility borne réputations et soulève des interrogations dans le public
by certain individuals. I doubt that it would be possible relativement à la responsabilité de certaines personnes.
to meet the need for public inquiries whose aim is to Je doute qu’il soit possible de satisfaire le besoin d’en-
shed light on a particular incident without in some way quêtes publiques destinées à faire la lumière sur un inci-
interfering with the reputations of the individuals dent donné, sans porter atteinte de quelque façon à la
involved. réputation des personnes impliquées.

I am in agreement with these observations. In my Je suis d’accord avec ces observations. À mon
view, it is clear that commissioners must have the avis, il est clair que les commissaires doivent avoir
authority to make those findings of fact which are le pouvoir de tirer les conclusions de fait qui sont
relevant to explain and support their recommenda- pertinentes pour expliquer et appuyer leurs recom-
tions even though they reflect adversely upon indi- mandations, même si elles peuvent nuire à la répu-
viduals. tation de certaines personnes.

The appellants do not appear to challenge the 40Les appelants ne semblent pas contester le pou-
power of a commissioner to make findings of fact; voir du commissaire de tirer des conclusions de
their objection is to the commissioner’s assessment fait; leur objection vise l’évaluation de ces faits par
of those facts. However, in my view, the power of le commissaire. À mon avis toutefois, le pouvoir
commissioners to make findings of misconduct des commissaires de conclure à l’existence d’une
must encompass not only finding the facts, but also faute doit comprendre non seulement la constata-
evaluating and interpreting them. This means that tion des faits, mais aussi leur évaluation et leur
commissioners must be able to weigh the testi- interprétation. Cela signifie que les commissaires
mony of witnesses appearing before them and to doivent être en mesure d’apprécier la déposition
make findings of credibility. This authority flows des témoins qui se présentent devant eux et de
from the wording of s. 13 of the Act, which refers juger de leur crédibilité. Ce pouvoir découle du
to a commissioner’s jurisdiction to make findings libellé de l’art. 13 de la Loi, qui renvoie au pouvoir
of “misconduct”. According to the Concise Oxford du commissaire d’imputer une «faute» («miscon-
Dictionary (8th ed. 1990), misconduct is duct» dans le texte anglais). Selon le Concise
“improper or unprofessional behaviour” or “bad Oxford Dictionary (8e éd. 1990), le terme «miscon-
management”. Without the power to evaluate and duct» est une [TRADUCTION] «mauvaise» conduite
weigh testimony, it would be impossible for a ou une [TRADUCTION] «gestion irrégulière». Sans le
commissioner to determine whether behaviour was pouvoir d’évaluer et d’apprécier les dépositions, le
“improper” as opposed to “proper”, or what consti- commissaire se trouverait dans l’impossibilité de
tuted “bad management” as opposed to “good déterminer si la conduite était «mauvaise» par
management”. The authority to make these evalua- opposition à «bonne», ou encore s’il s’agissait
tions of the facts established during an inquiry d’une «gestion irrégulière» par opposition à une
must, by necessary implication, be included in the «saine gestion». Le pouvoir de procéder à ces éva-
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authorization to make findings of misconduct con- luations des faits établis au cours d’une enquête
tained in s. 13. Further, it simply would not make doit nécessairement être compris implicitement
sense for the government to appoint a commis- dans le pouvoir d’imputer une faute prévu à
sioner who necessarily becomes very knowledgea- l’art. 13. De plus, il serait absurde que le gouverne-
ble about all aspects of the events under investiga- ment nomme un commissaire, qui acquiert forcé-
tion, and then prevent the commissioner from ment une connaissance approfondie de tous les
relying upon this knowledge to make informed aspects des événements visés par l’enquête, et
evaluations of the evidence presented. l’empêche ensuite de faire appel à cette connais-

sance pour procéder à des évaluations éclairées de
la preuve produite.

The principal argument presented to prohibit41 Le principal argument avancé pour empêcher les
commissioners from making findings which commissaires de tirer des conclusions englobant
include evaluations of the conduct of individuals is des évaluations de la conduite de particuliers a trait
that those findings may harm the reputations of the à la possibilité que ces conclusions ternissent la
named parties. However, I am not convinced that a réputation des parties désignées nommément. Je ne
commissioner’s evaluation of facts found to be suis toutefois pas convaincu qu’une évaluation
unfavourable to a party will necessarily aggravate défavorable des faits par le commissaire aggrave
the damage caused to the reputation of the party by nécessairement le tort causé à la réputation de la
the unfavourable findings of fact standing by partie visée par les conclusions de fait défavo-
themselves. For example, suppose an inquiry made rables elles-mêmes. Supposons, par exemple,
the following unfavourable factual findings: qu’une enquête ait tiré la conclusion de fait défa-

vorable suivante:

Company X learned by late summer or early fall La société X a appris à la fin de l’été ou au
1984 that its manufacturing process for produc- début de l’automne 1984 que son procédé de
ing untreated factor concentrates was ineffective fabrication de concentrés de facteur non traités
in destroying the causative agent of AIDS. A était inefficace pour détruire l’agent responsable
safer, viable process for producing heat-treated du SIDA. Un procédé exploitable et plus sûr
factor concentrates was available and in use. pour la fabrication de concentrés de facteur
Company X did not withdraw its products pro- traités par la chaleur était offert sur le marché et
duced by the ineffective and unsafe process. utilisé. La société X n’a pas retiré ses produits

fabriqués selon le procédé inefficace et dange-
reux.

Is the damage to the reputation of the party caused Le tort causé à la réputation de la partie par ces
by these findings increased if the commissioner’s conclusions est-il amplifié si l’évaluation du com-
evaluation of them is included, as in the following missaire vient s’y ajouter, comme dans l’exemple
example? suivant?

Company X learned by late summer or early fall La société X a appris à la fin de l’été ou au
1984 that its manufacturing process for produc- début de l’automne 1984 que son procédé de
ing untreated factor concentrates was ineffective fabrication de concentrés de facteur non traités
in destroying the causative agent of AIDS, and était inefficace pour détruire l’agent responsable
that a safer, viable process for producing heat- du SIDA et qu’un procédé exploitable et plus
treated factor concentrates was available and in sûr pour la fabrication de concentrés de facteur
use. Despite its knowledge of the grave dangers traités par la chaleur était offert sur le marché et
to the public, Company X failed to withdraw utilisé. Même si elle avait connaissance des
those products produced by what it knew to be graves dangers que cela présentait pour le
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an ineffective and unsafe process. This was public, la société X a omis de retirer ces produits
unacceptable conduct. fabriqués selon le procédé qu’elle savait être

inefficace et dangereux. C’était là une conduite
inacceptable.

It cannot be said that there would be any real dif- Il est impossible de dire s’il y aurait véritablement
ference between the public’s impression of Com- une différence en ce qui concerne l’impression
pany X’s conduct if the findings were phrased in laissée auprès du public au sujet de la conduite de
the second manner rather than the first. The harm la société X si les conclusions étaient libellées
to the company’s reputation must result from set- selon la deuxième formulation au lieu de la pre-
ting out the factual findings. Since this is clearly mière. Le tort causé à la réputation de la société
within the commissioner’s jurisdiction, I see no doit provenir de l’établissement des conclusions de
reason why the commissioner should be prevented fait. Comme cela fait clairement partie des attribu-
from drawing the appropriate evaluations or con- tions du commissaire, je ne puis voir pourquoi le
clusions which flow from those facts. commissaire devrait être empêché de faire les éva-

luations ou de tirer les conclusions appropriées
découlant de ces faits.

In addition, to limit a commissioner solely to 42De plus, pour limiter le rôle d’un commissaire à
findings of fact would require first the commis- la seule constatation des faits, il faudrait d’abord
sioner and, subsequently, the courts to wrestle with que le commissaire, puis ensuite les tribunaux, se
the difficult issue of distinguishing between fact penchent sur l’épineuse question de distinguer les
and opinion. On my interpretation of the statute it faits des opinions. D’après l’interprétation que je
is not necessary to consider that question. The fais de la Loi, il n’est pas nécessaire d’examiner
wording of s. 13 by necessary inference authorizes cette question. Le libellé de l’art. 13 autorise impli-
a commissioner to make findings of fact and to citement un commissaire à constater des faits et à
reach conclusions based upon those facts, even if tirer des conclusions fondées sur ces faits, même si
the findings and conclusions may adversely affect les constatations et les conclusions sont suscep-
the reputation of individuals or corporations. tibles de nuire à la réputation de personnes phy-

siques ou morales.

The Jurisprudence  La jurisprudence

The appellants contend that even if findings of 43Selon les appelants, même si la loi autorise les
misconduct are authorized by the Act, this power commissaires à imputer une faute, ce pouvoir a été
has been restricted by decisions of the courts. They limité par des décisions judiciaires. L’encadrement
argue that the judicial restriction is such that the judiciaire de ce pouvoir serait tel qu’il ne peut être
authority cannot be exercised if the findings would exercé si les conclusions passent aux yeux du
appear in the eyes of the public to be determina- public pour des déterminations de responsabilité.
tions of liability. In support of their position, they Les appelants fondent leur position sur les com-
rely on comments made by the Ontario Court of mentaires faits par la Cour d’appel de l’Ontario
Appeal in Nelles, supra, which were favourably dans l’arrêt Nelles, précité, qui a été approuvé par
referred to by this Court in Starr v. Houlden, notre Cour dans Starr c. Houlden, précité, à la
supra, at p. 1398. In Nelles, the court prohibited a p. 1398. Dans Nelles, la cour a interdit à un com-
provincially appointed commissioner from expres- missaire nommé par la province d’exprimer son
sing his opinion as to whether the death of any opinion quant à savoir si le décès d’un enfant était
child was the result of the action, accidental or le résultat d’un acte, accidentel ou autre, d’une ou
otherwise, of any named persons. This restriction, de plusieurs personnes nommément désignées.
the court held, flowed from the terms of the Cette restriction, selon la cour, découlait des
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inquiry’s authorizing order, which forbade the termes du décret instituant l’enquête, lesquels
commissioner from expressing “any conclusion of interdisaient au commissaire d’exprimer [TRADUC-
law regarding civil or criminal responsibility” TION] «toute conclusion de droit concernant la res-
(p. 215). That provision stemmed from the concern ponsabilité civile ou criminelle» (p. 215). Faute de
that, in its absence, the inquiry would intrude upon cette disposition, craignait-on, l’enquête risquait
the federal criminal law power. The Court of d’empiéter sur la compétence législative fédérale
Appeal described this concern in these words at en matière criminelle. La Cour d’appel a exprimé
p. 220: cette préoccupation en ces termes à la p. 220:

. . .  the fact that the findings or conclusions made by the [TRADUCTION] . . . le fait que les constatations ou les
commissioner are not binding or final in future proceed- conclusions tirées par le commissaire ne soient pas
ings is not determinative of what he will decide. What is impératives ni décisives à l’égard des procédures ulté-
important is that a finding or conclusion stated by the rieures n’est pas un élément déterminant dans sa déci-
commissioner would be considered by the public as a sion. Ce qui importe c’est qu’une conclusion du com-
determination and might well be seriously prejudicial if missaire serait considérée comme une décision par le
a person named by the commissioner as responsible for public et serait susceptible de causer un préjudice grave
the deaths in the circumstances were to face such accu- si une personne désignée par le commissaire comme res-
sations in further proceedings. Of equal importance, if ponsable du décès dans les circonstances devait faire
no charge is subsequently laid, a person found responsi- face à de telles accusations dans d’autres procédures. Ce
ble by the commissioner would have no recourse to qui importe tout autant, c’est que, si aucune accusation
clear his or her name. n’était portée par la suite, la personne déclarée responsa-

ble par le commissaire n’aurait aucun recours pour
défendre sa réputation.

The appellants rely upon this statement to support Les appelants invoquent cet énoncé à l’appui de
their position that a commissioner cannot make leur position voulant qu’un commissaire ne puisse
findings which would appear in the eyes of the tirer des conclusions valant, aux yeux du public,
public to be determinations of legal liability. détermination de la responsabilité légale.

I cannot accept this position. The test set out44 Je ne puis accepter cette position. Le critère
above is appropriate when dealing with commis- énoncé plus haut est approprié lorsqu’il s’agit
sions investigating a particular crime. However, it d’enquêtes portant sur un crime précis. Toutefois,
should not be applied to inquiries which are il ne devrait pas être appliqué à des enquêtes qui
engaged in a wider investigation, such as that of portent sur un objet plus vaste, comme la tragédie
the tragedy presented in this case. I agree with the visée en l’espèce. Je suis d’accord avec la Cour
Federal Court of Appeal that if the comments d’appel fédérale pour dire que si les commentaires
made in Nelles were taken as a legal principle of faits dans l’arrêt Nelles devaient être considérés
law applicable to every inquiry, the task of many if comme un principe de droit applicable à chaque
not most commissions of inquiry would be ren- enquête, la mission de bon nombre, voire de la
dered impossible. majorité des commissions d’enquête deviendrait

impossible à remplir.

 The decisions in Nelles and Starr are distin-45 Une distinction peut être établie entre les arrêts
guishable from the case at bar. In Nelles, the court Nelles et Starr et la présente espèce. Dans l’arrêt
found that the purpose of the inquiry was to dis- Nelles, la cour a conclu que l’enquête avait pour
cover who had committed the specific crime of objet de découvrir qui avait perpétré un crime pré-
killing several babies at the Hospital for Sick Chil- cis, à savoir l’assassinat de plusieurs bébés à l’hô-
dren in Toronto. By the time the case reached the pital pour enfants de Toronto. Au moment où l’af-
Court of Appeal, one criminal prosecution for the faire a été portée devant la Cour d’appel, une
deaths had failed and an extensive police investi- poursuite criminelle n’avait rien donné et une
gation into the deaths was still continuing. When it enquête policière poussée sur les décès était tou-
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established the commission, the government jours en cours. Lorsqu’il a établi la commission, le
described it as an inquiry into deaths thought to gouvernement l’a décrite comme une enquête por-
have been the result of deliberate criminal acts. tant sur des décès paraissant résulter d’actes crimi-
Further, the Attorney General had stated that if fur- nels délibérés. Le procureur général avait en outre
ther evidence became available which would war- déclaré qu’en cas de découverte de nouveaux élé-
rant the laying of additional charges, they would ments de preuve susceptibles de justifier le dépôt
be laid and the parties vigorously prosecuted. The de nouvelles accusations, ces accusations seraient
court clearly viewed the proceedings as tantamount déposées et les poursuites seraient menées avec
to a preliminary inquiry into a specific crime. For vigueur. La cour a clairement perçu les procédures
the commissioner to have named the persons he comme équivalant à une enquête préliminaire
considered responsible would, in those circum- visant un crime précis. Le fait pour le commissaire
stances, have amounted to a clear attribution of de nommer les personnes qu’il estimait respon-
criminal responsibility. sables aurait, dans ces circonstances, été l’équiva-

lent d’une attribution claire de responsabilité cri-
minelle.

Starr can be similarly distinguished. The public 46Il est aussi possible d’établir une distinction
inquiry in that case arose out of widely publicized d’avec l’arrêt Starr. Dans cette affaire, l’enquête
allegations of conflict of interest and possible publique avait été engagée à la suite d’allégations
criminal activity by Patricia Starr and Tridel Cor- très médiatisées de conflit d’intérêts et d’activités
poration. The Order in Council establishing the criminelles de la part de Patricia Starr et de Tridel
inquiry named both Starr and Tridel and, without Corporation. Le décret instituant l’enquête nom-
providing any requirement for making recommen- mait à la fois Starr et Tridel et, sans prévoir d’obli-
dations, mandated an investigation into their con- gation de formuler des recommandations, donnait
duct in language virtually indistinguishable from le mandat de procéder à une enquête sur leur con-
the pertinent Criminal Code provisions. This Court duite dans des termes pratiquement identiques à
concluded that the purpose of the inquiry was to ceux des dispositions pertinentes du Code crimi-
conduct an investigation solely for the purpose of nel. Notre Cour a conclu que l’enquête visait uni-
obtaining evidence, determining its sufficiency quement à obtenir des éléments de preuve, à déter-
and deciding whether a prima facie criminal case miner s’ils étaient suffisants et à décider si une
had been established against either of the named preuve prima facie avait été établie à l’endroit des
parties. In the reasons, this observation was made parties nommées. L’observation suivante est tirée
at p. 1403: des motifs, à la p. 1403:

. . .  there seems to be a complete absence of any broad, . . .  il semble n’y avoir absolument aucun principe
policy basis for the inquiry. This is not, for example, a général sous-jacent à l’enquête. Il ne s’agit pas, par
commission of inquiry into the relationship of charities exemple, d’une commission d’enquête sur les liens entre
and public officials. There is no express mandate for the les organismes charitables et les fonctionnaires publics.
Commissioner to inquire into anything other than the Le commissaire n’a pas le mandat exprès de faire
specific allegations of the relationship between dealings enquête sur autre chose que des allégations précises
by public officials with the two named individuals and d’un lien qui existerait entre des relations d’affaires
any benefits that may have been conferred to the offi- intervenues entre des fonctionnaires publics et les deux
cials. personnes et les avantages qui peuvent avoir été con-

férés à ces fonctionnaires publics.

At page 1405, this conclusion was reached regard- À la page 1405, la Cour a tiré la conclusion sui-
ing the aim of the commission: vante au sujet de l’objet de la commission:

There is nothing on the surface of the terms of reference Il n’y a rien dans la formulation même du mandat, ni
or in the background facts leading up to the inquiry to dans les circonstances qui ont donné lieu à l’enquête,
convince me that it is designed to restore confidence in qui me convainque qu’elle vise à rétablir la confiance en
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the integrity and institutions of government or to review l’intégrité du gouvernement et de ses institutions ou à
the regime governing the conduct of public officials. examiner le régime auquel les fonctionnaires publics
Any such objectives are clearly incidental to the central sont assujettis. Ces objets sont manifestement acces-
feature of the inquiry, which is the investigation and the soires à la caractéristique principale de l’enquête, qui
making of findings of fact in respect of named individu- consiste à mener une enquête et à constater des faits à
als in relation to a specific criminal offence. l’égard de personnes nommément désignées au sujet

d’une infraction criminelle précise.

The Court concluded that the inquiry was ultra La Cour a conclu que l’enquête était ultra vires de
vires the province. la province.

Clearly, those two inquiries were unique. They47 Ces deux enquêtes étaient manifestement excep-
dealt with specific incidents and specific individu- tionnelles. Elles portaient sur des incidents particu-
als, during the course of criminal investigations. liers et sur des personnes précises, concurremment
Their findings would inevitably reflect adversely à des enquêtes criminelles. Leurs conclusions ne
on individuals or parties and could well be inter- pouvaient que nuire à la réputation des particuliers
preted as findings of liability by some members of ou des parties et elles pouvaient fort bien être
the public. In those circumstances, it was appropri- interprétées comme des déclarations de responsa-
ate to adopt a strict test to protect those who might bilité par des citoyens. Dans ces circonstances, il y
be the subject of criminal investigations. However, avait lieu d’adopter un critère strict pour protéger
those commissions were very different from broad les personnes susceptibles de faire l’objet d’en-
inquiries such as an investigation into the contami- quêtes criminelles. Ces commissions étaient toute-
nation of Canada’s blood system, as presented in fois très différentes des enquêtes générales telle
this case. celle sur la contamination des réserves de sang au

Canada, en cause en l’espèce.

The strict test set out in Nelles has not been fol-48 Le critère strict établi dans l’arrêt Nelles n’a pas
lowed in other cases dealing with commissions of été suivi dans d’autres affaires portant sur des
inquiry. In Phillips, supra, the Court refused, at commissions d’enquête. Dans l’arrêt Phillips, pré-
para. 19, to suspend an inquiry which had the cité, la Cour a refusé, au par. 19, de suspendre une
stated purpose of investigating the explosion at the enquête dont l’objet déclaré était de faire la
Westray mine, including “(b) whether the occur- lumière sur l’explosion survenue dans la mine
rence was or was not preventable; (c) whether any Westray, notamment d’établir [TRADUCTION]
neglect caused or contributed to the occur- «b) si ces faits auraient pu être évités; c) si la
rence; . . . (f) whether there was compliance with négligence a pu causer ces faits ou y contribuer;
applicable statutes, regulations, orders, rules, or [. . .] f) si les lois, règlements, arrêtés, règles ou
directions. . . .” directives applicables ont été respectés».

In O’Hara, supra, an inquiry was upheld in cir-49 Dans l’arrêt O’Hara, précité, notre Cour a con-
cumstances where the commissioner was to report firmé la validité d’une enquête dans des circons-
on whether a prisoner sustained injuries while tances où le commissaire devait faire rapport sur la
detained in police custody, and if so, the extent of question de savoir si un prisonnier avait subi des
the injuries, the person or persons who inflicted blessures pendant la période où il était détenu sous
them, and the reason they were inflicted. The la garde de la police et, le cas échéant, sur l’éten-
Court made a distinction between inquiries aimed due des blessures, sur la ou les personnes qui les
at answering broad policy questions and those with lui avaient infligées et sur les raisons pour les-
a predominantly criminal law purpose. The inquiry quelles celles-ci les lui avaient infligées. La Cour a
was upheld, despite the fact that it would inevita- établi une distinction entre les enquêtes visant à
bly lead to findings of misconduct against particu- répondre à des questions de politique générales et
lar individuals, because it was not aimed at investi- celles dont l’objet relève principalement du droit
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gating a specific crime, but rather at the broad goal pénal. L’enquête a été confirmée, même si elle
of ensuring the proper treatment by police officers devait inévitablement conduire à l’imputation
of persons in custody. d’une faute à des particuliers précis, parce qu’elle

visait non pas un crime particulier, mais bien l’ob-
jectif plus large d’assurer un traitement adéquat
aux personnes placées sous la garde d’agents de
police.

Nor was a strict approach taken in the earlier 50Ce n’est pas non plus une approche stricte qui
case of Attorney General (Que.) and Keable v. avait été retenue antérieurement dans l’affaire Pro-
Attorney General (Can.), [1979] 1 S.C.R. 218, at cureur général (Qué.) et Keable c. Procureur géné-
pp. 226-27, where this Court upheld an inquiry ral (Can.), [1979] 1 R.C.S. 218, aux pp. 226 et
into “the conduct of all persons involved 227, où notre Cour a confirmé la validité d’une
in . . . [an] illegal entry made during January 1973 enquête visant «le comportement de toutes les per-
. . . setting fire to a farm . . .[and] theft of dyna- sonnes impliquées dans . . . l’entrée illégale effec-
mite”. tuée au cours du mois de janvier 1973, [. . .] l’in-

cendie d’une ferme [. . .] [et] un vol de dynamite».

Clearly, the findings that may be made in Phil- 51Manifestement, les conclusions qui peuvent être
lips and that were made in O’Hara and Keable tirées dans l’affaire Phillips et celles qui l’ont été
would fail the strict test set out in Nelles and dans les affaires O’Hara et Keable ne satisferaient
referred to in Starr. Yet each of these commission- pas au critère strict établi dans l’arrêt Nelles et
ers has made or may make findings of misconduct, repris dans l’arrêt Starr. Pourtant, tous ces com-
as authorized by the Act. This they could not and missaires ont conclu ou peuvent conclure à l’exis-
cannot do without stating findings of fact that are tence d’une faute ainsi que les y habilitent les dis-
likely to have an adverse effect on the reputation of positions de la Loi. Ils ne peuvent ni ne pourraient
individuals. Nonetheless, the inquiries were upheld toutefois le faire sans énoncer des conclusions de
by this Court. It follows that the strict test fait susceptibles de ternir la réputation de certaines
advanced by the appellants cannot be of general personnes. La validité de ces enquêtes a néanmoins
application. A more flexible approach must be été confirmée par notre Cour. Cela veut dire que le
taken in cases where inquiries are general in critère strict invoqué par les appelants ne peut
nature, and are established for a valid public pur- recevoir une application générale. Il y a lieu
pose and not as a means of furthering a criminal d’adopter une approche plus souple dans les cas où
investigation. les enquêtes sont de nature générale et sont établies

pour atteindre un objet public valide et non comme
moyen de faire avancer une enquête criminelle.

What Can be Included in a Commissioner’s Qu’est-ce qui peut être inclus dans le rapport
Report? d’un commissaire?

What then can commissioners include in their 52Qu’est-ce que les commissaires peuvent donc
reports? The primary role, indeed the raison inclure dans leurs rapports? Le rôle premier, voire
d’être, of an inquiry investigating a matter is to la raison d’être d’une enquête sur une question
make findings of fact. In order to do so, the com- donnée est de tirer des conclusions de fait. Pour ce
missioner may have to assess and make findings as faire, il se peut que le commissaire doive évaluer la
to the credibility of witnesses. From the findings of crédibilité des témoins et en tirer des conclusions.
fact the commissioner may draw appropriate con- À partir des conclusions de fait, le commissaire
clusions as to whether there has been misconduct peut tirer les conclusions qui s’imposent sur l’exis-
and who appears to be responsible for it. However, tence ou non d’une faute et sur l’identité des per-
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the conclusions of a commissioner should not sonnes qui semblent en être responsables. Les con-
duplicate the wording of the Code defining a spe- clusions du commissaire ne devraient toutefois pas
cific offence. If this were done it could be taken reprendre le libellé des dispositions du Code qui
that a commissioner was finding a person guilty of définissent une infraction précise, sinon on pour-
a crime. This might well indicate that the commis- rait penser que le commissaire reconnaı̂t une per-
sion was, in reality, a criminal investigation car- sonne coupable d’un crime. Cela pourrait fort bien
ried out under the guise of a commission of indiquer que la commission était en réalité une
inquiry. Similarly, commissioners should endeav- enquête pénale déguisée en commission d’enquête.
our to avoid making evaluations of their findings De même, les commissaires devraient chercher à
of fact in terms that are the same as those used by ne pas évaluer les conclusions de fait en des termes
courts to express findings of civil liability. As identiques à ceux qu’emploient les tribunaux pour
well, efforts should be made to avoid language that conclure à la responsabilité civile. Ils devraient
is so equivocal that it appears to be a finding of aussi s’efforcer d’éviter tout libellé si ambigu qu’il
civil or criminal liability. Despite these words of semble constituer une déclaration de responsabilité
caution, however, commissioners should not be civile ou pénale. Malgré ces mises en garde toute-
expected to perform linguistic contortions to avoid fois, il ne faudrait pas imposer aux commissaires
language that might conceivably be interpreted as de s’astreindre à des contorsions linguistiques afin
importing a legal finding. d’éviter un libellé qui pourrait bien être interprété

comme comportant une conclusion légale.

Findings of misconduct should not be the princi-53 L’imputation d’une faute ne devrait pas être
pal focus of this kind of public inquiry. Rather, l’objet principal de cette sorte d’enquête publique.
they should be made only in those circumstances Les conclusions faisant état d’une faute devraient
where they are required to carry out the mandate of plutôt n’être tirées que dans des circonstances où
the inquiry. A public inquiry was never intended to elles sont nécessaires pour la réalisation du mandat
be used as a means of finding criminal or civil lia- de la commission d’enquête. L’enquête publique
bility. No matter how carefully the inquiry hear- n’est jamais instituée pour déterminer la responsa-
ings are conducted they cannot provide the eviden- bilité pénale ou civile. Peu importe le soin apporté
tiary or procedural safeguards which prevail at a à la conduite de ses audiences, jamais une enquête
trial. Indeed, the very relaxation of the evidentiary ne peut offrir les mêmes garanties qu’un procès en
rules which is so common to inquiries makes it matière de preuve ou de procédure. En fait, l’as-
readily apparent that findings of criminal or civil souplissement même des règles de preuve, si cou-
liability not only should not be made, they cannot rant dans les enquêtes, indique de façon évidente
be made. non seulement que le commissaire ne devrait pas

conclure à la responsabilité pénale ou civile, mais
qu’il n’en a pas le pouvoir.

Perhaps commissions of inquiry should preface54 Peut-être y aurait-il lieu d’inviter les commis-
their reports with the notice that the findings of sions d’enquête à inclure, dans la préface de leurs
fact and conclusions they contain cannot be taken rapports, une note indiquant que la constatation
as findings of criminal or civil liability. A commis- des faits et les conclusions qu’ils comportent ne
sioner could emphasize that the rules of evidence peuvent être considérées comme des déclarations
and the procedure adopted at the inquiry are very de responsabilité pénale ou civile. Les commis-
different from those of the courts. Therefore, find- saires pourraient souligner que les règles de preuve
ings of fact reached in an inquiry may not necessa- et de procédure adoptées lors de l’enquête sont très
rily be the same as those which would be reached différentes de celles qui régissent les cours de jus-
in a court. This may help ensure that the public tice et que, partant, il se peut que les conclusions
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understands what the findings of a commissioner de fait tirées au cours d’une enquête ne correspon-
are — and what they are not. dent pas nécessairement à celles qu’un tribunal

aurait tirées. Cela pourrait aider le public à mieux
comprendre ce que sont les conclusions d’un com-
missaire — et ce qu’elles ne sont pas.

The Need for Procedural Fairness  L’exigence de l’équité procédurale

The findings of fact and the conclusions of the 55Il se peut fort bien que la constatation des faits
commissioner may well have an adverse effect et les conclusions du commissaire portent préju-
upon a witness or a party to the inquiry. Yet they dice à un témoin ou à une partie à l’enquête. Il faut
must be made in order to define the nature of and néanmoins les tirer pour que lumière soit faite sur
responsibility for the tragedy under investigation la nature de la tragédie visée par l’enquête et les
and to make the helpful suggestions needed to rec- responsabilités engagées afin que puissent être for-
tify the problem. It is true that the findings of a mulées des suggestions utiles susceptibles de corri-
commissioner cannot result in either penal or civil ger le problème. Il est vrai que les conclusions
consequences for a witness. Further, every witness d’un commissaire ne peuvent donner lieu à des
enjoys the protection of the Canada Evidence Act conséquences pénales ou civiles pour un témoin.
and the Charter which ensures that the evidence De plus, chaque témoin jouit de la protection que
given cannot be used in other proceedings against lui garantissent la Loi sur la preuve au Canada et
the witness. Nonetheless, procedural fairness is la Charte, qui prévoient que son témoignage ne
essential for the findings of commissions may peut être utilisé dans d’autres procédures contre
damage the reputation of a witness. For most, a lui. Il n’en demeure pas moins que le respect de
good reputation is their most highly prized attri- l’équité procédurale est un élément essentiel, puis-
bute. It follows that it is essential that procedural que les conclusions d’une commission peuvent ter-
fairness be demonstrated in the hearings of the nir la réputation d’un témoin. Une bonne réputa-
commission. tion représentant la valeur la plus prisée par la

plupart des gens, il est essentiel de démontrer le
respect des principes de l’équité procédurale dans
les audiences de la commission.

Fairness in Notices  L’équité dans les préavis

That same principle of fairness must be 56Le même principe d’équité doit s’étendre aux
extended to the notices pertaining to misconduct préavis concernant la faute exigés par l’art. 13 de
required by s. 13 of the Inquiries Act. A commis- la Loi sur les enquêtes. Toute commission est tenue
sion is required to give parties a notice warning of de donner aux parties un préavis les informant des
potential findings of misconduct which may be conclusions faisant état d’une faute susceptibles
made against them in the final report. As long as d’être tirées à leur égard dans le rapport final. Tant
the notices are issued in confidence to the party qu’ils sont remis à la partie visée sous le sceau de
receiving them, they should not be subject to as la confidentialité, les préavis ne devraient pas être
strict a degree of scrutiny as the formal findings. assujettis à un degré d’examen aussi strict que les
This is because the purpose of issuing notices is to conclusions finales. C’est que les préavis ont pour
allow parties to prepare for or respond to any pos- objet de permettre aux parties de se préparer ou de
sible findings of misconduct which may be made répondre aux conclusions faisant état d’une faute
against them. The more detail included in the que la commission pourrait tirer à leur égard. Plus
notice, the greater the assistance it will be to the le préavis est détaillé, plus il peut être utile à la
party. In addition, the only harm which could be partie. En outre, le seul tort qui pourrait être causé
caused by the issuing of detailed notices would be par la délivrance de préavis détaillés se limite à la
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to a party’s reputation. But so long as notices are réputation d’une partie. Mais tant que les préavis
released only to the party against whom the find- ne sont délivrés qu’à la partie susceptible d’être
ing may be made, this cannot be an issue. The only visée par une conclusion, il n’y a rien à redire. Le
way the public could find out about the alleged public ne peut prendre connaissance de la faute
misconduct is if the party receiving the notice reprochée que si la partie ayant reçu le préavis
chose to make it public, and thus any harm to repu- choisit de le rendre public, auquel cas elle est elle-
tation would be of its own doing. Therefore, in même responsable du tort ainsi causé à sa réputa-
fairness to witnesses or parties who may be the tion. Par conséquent, en toute justice pour les
subject of findings of misconduct, the notices témoins ou les parties qui peuvent faire l’objet de
should be as detailed as possible. Even if the con- conclusions faisant état d’une faute, les préavis
tent of the notice appears to amount to a finding devraient être le plus détaillés possible. Même si
that would exceed the jurisdiction of the commis- les allégations exposées dans les préavis semblent
sioner, that does not mean that the final, publicized équivaloir à une conclusion qui risque d’outrepas-
findings will do so. It must be assumed, unless the ser la compétence du commissaire, cela ne signifie
final report demonstrates otherwise, that commis- pas qu’il en serait ainsi des conclusions finales
sioners will not exceed their jurisdiction. destinées à être divulguées. Il faut supposer, jus-

qu’à preuve du contraire à la communication du
rapport final, que les commissaires n’outrepasse-
ront pas leurs pouvoirs.

Summary Sommaire

Perhaps the basic principles applicable to inquir-57 Les principes de base applicables aux enquêtes
ies held pursuant to Part I of the Act may be sum- menées en vertu de la partie I de la Loi peuvent
marized in an overly simplified manner in this être résumés très sommairement de la façon sui-
way: vante:

(a) (i) a commission of inquiry is not a court or a) (i) la commission d’enquête ne constitue pas
tribunal, and has no authority to determine une cour de justice ni un tribunal, et n’est aucu-
legal liability; nement habilitée à déterminer la responsabilité

légale;

(ii) a commission of inquiry does not necessa- (ii) la commission d’enquête ne suit pas néces-
rily follow the same laws of evidence or proce- sairement les mêmes règles de preuve ou de
dure that a court or tribunal would observe. procédure qu’une cour de justice ou un tribunal;

(iii) It follows from (i) and (ii) above that a (iii) étant donné les points (i) et (ii) susmen-
commissioner should endeavour to avoid set- tionnés, le commissaire devrait s’efforcer de ne
ting out conclusions that are couched in the pas exprimer ses conclusions selon le libellé
specific language of criminal culpability or précis de la culpabilité criminelle ou de la res-
civil liability. Otherwise the public perception ponsabilité civile, sinon ses conclusions ris-
may be that specific findings of criminal or quent d’être perçues par le public comme des
civil liability have been made. déclarations de responsabilité criminelle ou

civile;

(b) a commissioner has the power to make all rele- b) le commissaire a le pouvoir de tirer toutes les
vant findings of fact necessary to explain or conclusions de fait pertinentes qui sont néces-
support the recommendations, even if these saires pour expliquer ou appuyer les recom-
findings reflect adversely upon individuals; mandations, même si ces conclusions peuvent

nuire à la réputation de certaines personnes;
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(c) a commissioner may make findings of miscon- c) le commissaire peut conclure à l’existence
duct based on the factual findings, provided d’une faute sur la foi des conclusions de fait,
that they are necessary to fulfill the purpose of pourvu que ces conclusions soient nécessaires à
the inquiry as it is described in the terms of la réalisation de l’objet de l’enquête tel qu’il est
reference; décrit dans le mandat;

(d) a commissioner may make a finding that there d) le commissaire peut conclure qu’il y a eu man-
has been a failure to comply with a certain quement à une norme de conduite, pourvu qu’il
standard of conduct, so long as it is clear that ressorte clairement qu’il ne s’agit pas d’une
the standard is not a legally binding one such norme légalement contraignante telle que la
that the finding amounts to a conclusion of law conclusion soit assimilable à une conclusion de
pertaining to criminal or civil liability; droit au sujet de la responsabilité criminelle ou

civile;

(e) a commissioner must ensure that there is pro- e) le commissaire doit assurer le respect de
cedural fairness in the conduct of the inquiry. l’équité procédurale dans le déroulement de

l’enquête.

C. Application of the Principles to the Case at C. Application des principes à la présente
Bar espèce

It must be remembered that in this case, the 58Il faut se rappeler qu’en l’espèce la contestation
challenge brought by the appellants was triggered engagée par les appelants découlait non des con-
not by any findings of the Commission but by the clusions de la commission, mais bien des préavis
s. 13 notices. Therefore, these reasons are not con- donnés en application de l’art. 13. Par conséquent,
cerned with any challenge to the contents of the les présents motifs ne portent aucunement sur la
commission report or any specific findings. It will contestation du contenu du rapport de la commis-
also be remembered that the Commissioner very sion ni de quelque conclusion précise. Il faut aussi
properly stated that he would not be making find- se rappeler que le commissaire a déclaré, comme il
ings of civil or criminal responsibility. In the inter- se devait, qu’il ne tirerait pas de conclusions au
ests of fairness to the parties and witnesses, the sujet de la responsabilité civile ou pénale. Dans
Commissioner must be bound by these statements l’intérêt de l’équité à l’endroit des parties et des
and I am certain he will honour them. It follows témoins, le commissaire doit être lié par ces décla-
that it is not appropriate in these reasons to deal rations et je suis certain qu’il les respectera. Par
with the ultimate scope of the findings that a com- conséquent, il n’y a pas lieu d’examiner dans les
missioner might make in a report. The resolution présents motifs la question de l’étendue maximale
of this issue will so often be governed by the des conclusions qu’un commissaire peut tirer dans
nature and wording of the mandate of the commis- un rapport. La solution à cette question sera sou-
sioner and will have to be decided on that basis in vent fonction de la nature et de la formulation du
each case. mandat du commissaire, et il faudra trancher sur

cette base dans chaque cas.

The question then is whether the Commissioner 59Il s’agit donc de savoir si le commissaire a
exceeded his jurisdiction in the notices delivered to outrepassé sa compétence dans les préavis délivrés
the appellants; I think not. The potential findings aux appelants; j’opine pour la négative. Les con-
of misconduct cover areas that were within the clusions faisant état d’une faute qui pourraient être
Commissioner’s responsibility to investigate. The tirées couvrent des domaines qui relevaient de la
mandate of the Inquiry was extremely broad, mission du commissaire. Le mandat de la commis-
requiring the Commissioner to review and report sion était extrêmement vaste et il obligeait le com-
on “the events surrounding the contamination of missaire à faire enquête et rapport sur «les événe-
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the blood system in Canada in the early 1980s, by ments entourant la contamination de réserves de
examining . . . the organization and effectiveness sang au début des années 1980, en examinant [. . .]
of past and current systems designed to supply l’organisation et l’efficacité des systèmes actuels et
blood and blood products in Canada”. This must antérieurs d’approvisionnement en sang et en pro-
encompass a review of the conduct and practices duits du sang au Canada». Cela doit englober
of the institutions and persons responsible for the l’examen de la conduite et des pratiques des insti-
blood system. The content of the notices does not tutions et des personnes responsables du système
indicate that the Commissioner investigated or d’approvisionnement en sang. Le contenu des pré-
contemplated reporting on areas that were outside avis n’indique aucunement que le commissaire ait
his mandate. enquêté ou songé à faire rapport dans des

domaines qui étaient extérieurs à son mandat.

If the Commissioner’s report had made findings60 Si le commissaire avait tiré dans son rapport des
worded in the same manner as the notices, then conclusions formulées de la même façon que les
further consideration might have been warranted. préavis, un examen plus approfondi aurait pu être
However, the appellants launched this application justifié. Toutefois, les appelants ont présenté leur
before the Commissioner’s findings had been demande avant la communication des conclusions
released. Therefore, it is impossible to say what du commissaire. Par conséquent, il est impossible
findings he will make or how they will be framed. de dire quelles conclusions il tirera ni comment il
Quite simply the appellants have launched their les formulera. À vrai dire, les appelants ont engagé
challenge prematurely. As a general rule, a chal- leur contestation prématurément. En règle géné-
lenge such as this should not be brought before the rale, une contestation comme celle-ci ne devrait
publication of the report, unless there are reasona- pas être engagée avant la publication du rapport, à
ble grounds to believe that the Commissioner is moins que les parties n’aient des motifs raison-
likely to exceed his or her jurisdiction. nables de croire que le commissaire outrepassera

probablement sa compétence.

Even if it could be said that the challenge was61 À supposer même que la contestation ne soit pas
not premature, the notices are not objectionable. prématurée, les préavis ne sont pas attaquables. Ils
They indicated that there was a possibility that the annonçaient qu’il se pouvait que le commissaire
Commissioner would make certain findings of fact tire certaines conclusions de fait susceptibles d’être
which might amount to misconduct. While they are assimilées à l’imputation d’une faute. Même s’ils
not all worded in the same manner, the reproduc- ne sont pas tous libellés de la même manière, il
tion of some of them may help illustrate the basis peut être utile d’en reprendre certains pour illustrer
for this conclusion. Many of the doctors and the le fondement de la présente conclusion. Bon nom-
Red Cross received notice of a general allegation bre des médecins ainsi que la Croix-Rouge ont
that they: reçu un préavis qui incluait une allégation générale

portant qu’ils:

. . .  failed adequately to oversee, direct and provide [TRADUCTION] . . . ont omis d’assurer adéquatement la
resources for the operation of the Blood Transfusion surveillance, la direction et l’apport de ressources pour
Service (BTS) and Blood Donor Recruitment (BDR) at le fonctionnement du Service des transfusions sanguines
both the national and local level, and as a result contrib- (STS) et du programme de recrutement de donneurs de
uted to and are responsible for the failures set out sang (PRDS) à l’échelle nationale comme locale, et, par-
below. . . . tant, ont contribué aux déficiences énoncées plus loin,

pour lesquelles ils sont responsables . . .

This was followed by a series of specific allega- Cette allégation était suivie d’allégations particu-
tions, such as the following: lières comme celle qui suit:
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Red Cross [TRADUCTION] Croix-Rouge

5. The CRC failed to implement in a timely manner, 5. La CRC a omis de mettre en œuvre, en temps utile, au
during January 13 — March 10, 1983, any national cours de la période du 13 janvier au 10 mars 1983, des
donor-screening measures to reduce the risk of transfu- mesures nationales de sélection des donneurs pour
sion-associated AIDS, this failure causing unnecessary réduire le risque de transmission du SIDA lié aux trans-
cases of transfusion-associated HIV infection and AIDS fusions, omission qui a donné lieu à des cas d’infection
to occur. par le VIH liée aux transfusions et de SIDA qui n’au-

raient pas dû se produire.

The notice served on the appellant Baxter con- Le préavis signifié à l’appelante Baxter ne com-
tained only one allegation: portait qu’une allégation:

1. After becoming aware in 1982 and thereafter of the [TRADUCTION] 1. Après avoir pris connaissance en 1982
possibility or likelihood that its factor concentrates et par la suite de la possibilité ou de la probabilité que
transmitted the causative agent of AIDS, Baxter failed ses concentrés de facteur transmettent l’agent responsa-
to take adequate steps to notify consumers and physi- ble du SIDA, Baxter a omis de prendre les mesures adé-
cians of the risks associated with the use of its products quates pour aviser les consommateurs et les médecins
and to advise that they consider alternative therapies. des risques liés à l’utilisation de ses produits et de leur

conseiller d’envisager d’autres thérapies.

It will be remembered that the Commissioner, Il faut se rappeler que le commissaire a, dès le
from the outset of the Inquiry, wisely emphasized début de l’enquête, souligné avec sagesse qu’il
that he did not have the intention or the authority n’avait ni l’intention ni le pouvoir de tirer des con-
to make any legal determinations. Rather, his clusions de droit. L’objectif précis visé était plutôt
stated goal was to examine what went wrong with d’examiner les défaillances du système d’approvi-
the blood system in the 1980s and to assess ways sionnement en sang au début des années 1980 et
of resolving the problems in order to protect the d’évaluer les solutions à apporter aux problèmes
blood system in the future. Thus, it was clear from afin de protéger les réserves de sang à l’avenir. Il
the beginning that his findings would have nothing était par conséquent clair d’entrée de jeu que ses
to do with criminal or civil liability. conclusions n’auraient rien à voir avec la responsa-

bilité pénale ou civile.

Further, while many of the notices come close to 62De plus, même si bon nombre des préavis ne
alleging all the necessary elements of civil liabil- sont pas loin d’alléguer tous les éléments néces-
ity, none of them appears to exceed the Commis- saires de la responsabilité civile, aucun ne paraı̂t
sioner’s jurisdiction. For example, if his factual excéder la compétence du commissaire. Si, par
findings led him to conclude that the Red Cross exemple, les conclusions de fait du commissaire
and its doctors failed to supervise adequately the l’amenaient à conclure que la Croix-Rouge et ses
Blood Transfusion Service and Blood Donor médecins ont omis de surveiller adéquatement le
Recruitment, it would be appropriate and within fonctionnement du Service des transfusions san-
his mandate to reach that conclusion. Some of the guines et le programme de recrutement de don-
appellants object to the use of the word “failure” in neurs de sang, il lui serait loisible, aux termes de
the notices; I do not share their concern. As the son mandat, de tirer cette conclusion. Certains des
Court of Appeal pointed out, there are many differ- appelants s’opposent à l’emploi du terme [TRADUC-
ent types of normative standards, including moral, TION] «déficiences» dans les préavis; je ne partage
scientific and professional-ethical. To state that a pas leur appréhension. Comme l’a souligné la Cour
person “failed” to do something that should have d’appel, il existe plusieurs types différents de cri-
been done does not necessarily mean that the per- tères normatifs, y compris d’ordre moral, scienti-
son breached a criminal or civil standard of con- fique, professionnel et déontologique. Déclarer
duct. The same is true of the word “responsible”. qu’une personne a «omis» de faire quelque chose
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Unless there is something more to indicate that the qui aurait dû être fait ne signifie pas nécessaire-
recipient of the notice is legally responsible, there ment que cette personne a manqué à une norme de
is no reason why this should be presumed. It was conduite au criminel ou au civil. Il en va de même
noted in Rocois Construction Inc. v. Québec Ready du terme «responsable». À moins qu’un élément
Mix Inc., [1990] 2 S.C.R. 440, at p. 455: supplémentaire ne vienne préciser que le destina-

taire du préavis est légalement responsable, il n’y a
aucune raison de présumer qu’il en est ainsi. C’est
ce qui a été souligné dans l’arrêt Rocois Construc-
tion Inc. c. Québec Ready Mix Inc., [1990] 2
R.C.S. 440, à la p. 455:

A fact taken by itself apart from any notion of legal Le fait détaché du domaine des obligations juridiques
obligations has no meaning in itself and cannot be a n’est pas significatif en soi et ne saurait constituer une
cause; it only becomes a legal fact when it is character- cause; il ne devient fait juridique qu’en vertu d’une qua-
ized in accordance with some rule of law. The same lification qu’on lui attribue à la lumière d’une règle de
body of facts may well be characterized in a number of droit. Le même ensemble de faits peut très bien se voir
ways and give rise to completely separate causes. . . . attribuer plusieurs qualifications donnant lieu à des cau-

ses parfaitement distinctes . . .

[I]t is by the intellectual exercise of characterization, of [C]’est par l’exercice intellectuel de la qualification, de
the linking of the fact and the law, that the cause is la liaison entre le fait et le droit que la cause se révèle.
revealed.

While the Court in Rocois was concerned only Bien que dans Rocois, la Cour ne se soit penchée
with facts, I believe the same principle can be que sur des faits, je crois que les mêmes principes
applied to conclusions of fault based on standards peuvent s’appliquer à des constatations de faute
of conduct. Unless there is something to show that fondées sur des normes de conduite. À moins que
the standard applied is a legal one, no conclusion quelque chose n’indique que la norme appliquée
of law can be said to have been reached. est une norme juridique, nul ne peut prétendre

qu’une conclusion de droit a été tirée.

There are phrases which, if used, might indicate63 Il est des expressions qui, si elles étaient
a legal standard had been applied, such as a find- employées, pourraient indiquer qu’une norme juri-
ing that someone “breached a duty of care”, dique a été appliquée, notamment si une conclu-
engaged in a “conspiracy”, or was guilty of “crimi- sion portait que quelqu’un a «manqué à une obli-
nal negligence”. None of these words has been gation de diligence», a participé à un «complot»,
used by the Commissioner. The potential findings ou s’est rendu coupable de «négligence crimi-
as set out in the notices may imply civil liability, nelle». Le commissaire n’a employé aucune de ces
but the Commissioner has stated that he will not expressions. Les conclusions éventuelles décrites
make a finding of legal liability, and I am sure he dans les préavis peuvent suggérer la responsabilité
will not. In my view, no error was made by the civile, mais le commissaire a déclaré qu’il ne tire-
Commissioner in sending out these notices. rait pas de conclusion au sujet de la responsabilité

en droit, et je suis convaincu qu’il ne le fera pas. À
mon avis, le commissaire n’a commis aucune
erreur en expédiant ces préavis.

If the Commissioner Originally had such Jurisdic- Si le commissaire avait initialement cette compé-
tion, did he Lose it by Failing to Provide Adequate tence, l’a-t-il perdue en omettant de donner des
Procedural Protections or by the Timing of the garanties procédurales adéquates ou en fixant une
Release of the Notices? date tardive pour la délivrance des préavis?
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a. Procedural Protections a. Garanties procédurales

The appellants argue that they did not have the 64Les appelants prétendent ne pas avoir bénéficié
benefit of adequate procedural protections. As a de garanties procédurales adéquates. Le commis-
result, they contend that the Commissioner has lost saire aurait donc, selon eux, perdu le pouvoir de
the authority to make the type of findings which tirer le type de conclusions mentionnées dans les
are referred to in the notices. They submit that they préavis. Ils auraient interprété les commentaires
interpreted comments made by the Commissioner faits par le commissaire au cours de l’enquête
during the Inquiry as assurances that he had no comme des assurances que celui-ci n’entendait
intention of making the type of findings suggested aucunement tirer le type de conclusions évoquées
by the notices. If these assurances had not been dans les préavis. Les appelants prétendent que si
given the appellants say that they would have ces assurances ne leur avaient pas été données, ils
insisted upon tighter evidentiary procedures, auraient insisté pour obtenir des procédures plus
greater ability to cross-examine, and other proce- strictes en matière de preuve, plus de latitude dans
dural protections. leur pouvoir de contre-interroger et d’autres garan-

ties procédurales.

Yet the three corporate appellants were not unin- 65Pourtant, les trois sociétés appelantes n’étaient
formed bystanders. Rather, they had detailed and pas de simples spectateurs mal renseignés. Au con-
intimate knowledge of the blood system, of the ter- traire, elles avaient une connaissance détaillée et
rible tragedy resulting from its contamination with approfondie du système d’approvisionnement en
HIV, and of the public outcry and investigation sang, de la terrible tragédie engendrée par la conta-
which followed. The Canadian Red Cross Society mination du sang par le VIH ainsi que du tollé
and Bayer Inc. participated in the proceedings of général et de l’enquête qui ont suivi. La Société
the Inquiry. As a result it is difficult to accept that canadienne de la Croix-Rouge et Bayer Inc. ont
they could have been surprised by the fact that the participé aux procédures de l’enquête. Voilà pour-
notices were critical. In fact, the prospect of the quoi il est difficile d’accepter qu’elles aient été
Commissioner’s ultimately making findings surprises par le caractère critique des préavis. En
adverse to a witness was specifically raised by fait, la possibilité que le commissaire tire finale-
counsel for the Red Cross during discussions ment des conclusions défavorables à l’endroit d’un
among counsel in November 1993 concerning the témoin a expressément été soulevée par les avocats
procedural rules. In response, counsel for the Com- de la Croix-Rouge lors des discussions tenues
mission referred to s. 13 of the Act and indicated entre les procureurs en novembre 1993 au sujet des
that a notice would have to be provided to any règles de procédure. En réponse, les avocats de la
party who might face an adverse finding. No con- commission ont cité l’art. 13 de la Loi et indiqué
cern about the procedure was raised at that time. qu’un préavis devait être signifié à toute partie sus-
The third corporate appellant, Baxter Corporation, ceptible d’être visée par une conclusion défavora-
was not involved in the meeting and was not a ble. Aucune préoccupation relative à la procédure
party at the Inquiry. However, it knew about the n’a été soulevée à l’époque. La troisième société
Inquiry and its goals, and participated by offering appelante, Baxter Corporation, n’a pas participé à
witnesses and entering documentary evidence. cette rencontre ni comparu à titre de partie à l’en-

quête. Elle était toutefois au courant de l’enquête
et de ses objets, et elle y a pris part en produisant
des témoins et des éléments de preuve documen-
taire.

The position of the intervener the Canadian 66La position de la Société canadienne de l’hémo-
Hemophilia Society is both illuminating and help- philie, intervenante, est à la fois éclairante et utile
ful on this point. Like the appellants, the Society sur ce point. À l’instar des appelants, la Société a
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received a notice of a potential finding of miscon- reçu un préavis annonçant l’éventuelle imputation
duct. The Society was a party to the Inquiry, and d’une faute. La Société était partie à l’enquête, elle
accepted and adapted to the same procedures as the a accepté les mêmes procédures que les appelants
appellants. However, unlike the appellants, it con- et elle s’y est adaptée. Toutefois, contrairement aux
tinues to support the Commissioner’s right to make appelants, elle continue à appuyer le droit du com-
findings of misconduct. The Society submitted and missaire de conclure à l’existence d’une faute. La
confirmed that the practices and procedures Société a prétendu et confirmé que les pratiques et
adopted at the Inquiry were, in light of its mandate, procédures adoptées à l’enquête étaient, compte
fair and appropriate. As well, it emphasized that it tenu du mandat de la commission, justes et appro-
knew from the outset of the Inquiry that there was priées. Elle a en outre souligné qu’elle savait dès le
a risk that the Commissioner would make findings début de l’enquête qu’il y avait un risque que le
of misconduct against the group as a result of its commissaire impute une faute au groupe dans ses
involvement in the Canadian blood system. conclusions par suite de sa participation au sys-

tème canadien d’approvisionnement en sang.

Significantly, the procedural protections offered67 Fait significatif, les garanties procédurales
to parties to the Inquiry and to individual witnesses offertes aux parties à l’enquête et aux particuliers
were extensive and exemplary. The Commission, appelés à témoigner étaient étendues et exem-
with the full consent of the parties, offered a com- plaires. La commission, avec l’accord unanime des
mendably wide range of protections. For example; parties, a offert une gamme de protections digne de

louanges. À titre d’exemple:

all parties with standing and all witness appear- toutes les parties ayant qualité pour agir et tous
ing before the Inquiry had the right to counsel, les témoins assignés devant la commission d’en-
both at the Inquiry and during their pre-testi- quête avaient le droit d’être représentés par un
mony interviews; avocat, lors de l’enquête comme lors de leur

entrevue préalable;

each party had the right to have its counsel chaque partie avait le droit de faire contre-inter-
cross-examine any witness who testified, and roger par son avocat tout témoin ayant déposé,
counsel for a witness who did not have standing et l’avocat d’un témoin qui n’avait pas qualité
was afforded the right to examine that witness; pour agir avait le droit d’interroger ce témoin;

all parties had the right to apply to the Commis- toutes les parties avaient le droit de demander au
sioner to have any witness called whom Com- commissaire d’assigner des témoins que l’avo-
mission counsel had elected not to call; cat de la commission n’avait pas jugé bon d’ap-

peler;

all parties had the right to receive copies of all toutes les parties avaient le droit de recevoir des
documents entered into evidence and the right to copies de tous les documents déposés en preuve
introduce their own documentary evidence; et le droit de déposer leurs propres éléments de

preuve documentaire;

all hearings would be held in public unless toutes les audiences devaient se dérouler en
application was made to preserve the confidenti- public, sauf en cas de demande visant à préser-
ality of information; and ver le caractère confidentiel des renseignements;

although evidence could be received by the même s’il pouvait recevoir des éléments de
Commissioner that might not be admissible in a preuve susceptibles d’être jugés irrecevables
court of law, the Commissioner would be mind- devant une cour de justice, le commissaire
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ful of the dangers of such evidence and, in par- devait tenir compte des risques d’une telle
ticular, its possible effect on reputation. preuve et, en particulier, de son effet sur la répu-

tation d’une personne.

These procedures were adopted on a consensual Ces procédures ont été adoptées par consensus,
basis, after a meeting with all parties to determine après une rencontre de toutes les parties visant à
which protections would be required. I am not sure déterminer quelles garanties étaient nécessaires. Je
what further protections the appellants could have ne saurais dire quelles autres garanties les appe-
realistically expected. The procedure adopted was lants pouvaient, de façon réaliste, s’attendre à
eminently fair and any objections to it must be obtenir. La procédure adoptée était éminemment
rejected. Nor can I accept that the appellants could juste et toute objection à son égard doit être reje-
have been misled or that they suffered prejudice as tée. Je ne puis non plus accepter que les appelants
a result of any “misunderstanding” about the type aient pu être induits en erreur ou aient pu subir
of findings which would be made by the Commis- quelque préjudice par suite d’un «malentendu» au
sioner. That submission as well must be rejected. sujet du type de conclusions que le commissaire

pouvait tirer. Cette prétention doit-elle aussi être
rejetée.

b. Timing of the Notices b. Moment choisi pour les préavis

The appellants submit that because the Commis- 68Les appelants font valoir que parce que le com-
sioner waited until the last day of hearings to issue missaire a attendu jusqu’au dernier jour des
notices identifying potential findings of miscon- audiences pour signifier les préavis de conclusions
duct which might be made against them, their abil- faisant état d’une faute qui pourraient être tirées à
ity to cross-examine witnesses effectively and pre- leur égard, leur capacité de contre-interroger effi-
sent evidence was compromised. They submit that cacement les témoins et de présenter des éléments
there is no longer any opportunity to cure the de preuve a été compromise. Ils prétendent qu’il
prejudice caused by the late delivery of the notices, leur est désormais impossible de réparer le préju-
and that they must therefore be quashed. For the dice causé par la signification tardive des préavis
following reasons, I must disagree. et que, partant, il y a lieu de les annuler. Pour les

raisons que j’exposerai ici, je ne puis accepter ces
prétentions.

There is no statutory requirement that the com- 69La Loi n’exige pas que le commissaire donne le
missioner give notice as soon as he or she foresees préavis dès qu’il prévoit la possibilité d’une alléga-
the possibility of an allegation of misconduct. tion de faute. Même si je conçois qu’il pourrait être
While I appreciate that it might be helpful for par- utile pour les parties de connaı̂tre d’avance les con-
ties to know in advance the findings of misconduct clusions faisant état d’une faute dont elles pour-
which may be made against them, the nature of an raient faire l’objet, il arrive souvent que la nature
inquiry will often make this impossible. Broad même d’une enquête empêche de procéder de la
inquiries are not focussed on individuals or sorte. Les enquêtes générales ne portent pas sur
whether they committed a crime; rather they are des personnes particulières ni sur la question de
concerned with institutions and systems and how savoir si elles ont perpétré des crimes; elles visent
to improve them. It follows that in such inquiries plutôt des institutions et des systèmes et cherchent
there is no need to present individuals taking part les moyens de les améliorer. Il s’ensuit que dans de
in the inquiry with the particulars of a “case to telles enquêtes, il n’est pas nécessaire de présenter
meet” or notice of the charges against them, as à des particuliers qui prennent part à l’enquête les
there would be in criminal proceedings. Although détails d’une «thèse à infirmer» ou un préavis des
the notices should be given as soon as it is feasible, chefs d’accusation qui peuvent être portés contre
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it is unreasonable to insist that the notice of mis- elles, comme ce le serait dans le cas de poursuites
conduct must always be given early. There will be pénales. Même si les préavis devraient être donnés
some inquiries, such as this one, where the Com- dès que possible, il est déraisonnable d’insister
missioner cannot know what the findings may be pour que les préavis de conclusion faisant état
until the end or very late in the process. So long as d’une faute soient toujours donnés hâtivement. Il
adequate time is given to the recipients of the est des enquêtes, comme celle-ci, où le commis-
notices to allow them to call the evidence and saire ne peut savoir quelles seront les conclusions
make the submissions they deem necessary, the avant la fin ou une étape avancée du processus.
late delivery of notices will not constitute unfair Tant que les personnes visées par ces préavis ont
procedure. suffisamment de temps pour pouvoir appeler des

témoins et présenter les observations qu’elles esti-
ment nécessaires, la signification tardive des pré-
avis ne constitue pas une procédure inéquitable.

The timing of notices will always depend upon70 La date de signification des préavis dépend tou-
the circumstances. Where the evidence is extensive jours des circonstances. Lorsque la preuve est
and complex, it may be impossible to give the vaste et complexe, il peut être impossible de don-
notices before the end of the hearings. In other sit- ner les préavis avant la fin des audiences. Dans
uations, where the issue is more straightforward, it d’autres situations, lorsque la question est plus
may be possible to give notice of potential findings simple, il peut être possible de donner un préavis
of misconduct early in the process. In this case, des éventuelles conclusions faisant état d’une faute
where there was an enormous amount of informa- plus tôt au cours du processus. Dans la présente
tion gathered over the course of the hearings, it espèce, marquée par une masse énorme de rensei-
was within the discretion of the Commissioner to gnements recueillis au cours des audiences, le
issue notices when he did. As Décary J.A. put it at commissaire avait le pouvoir discrétionnaire de
para. 79: délivrer les préavis au moment où il l’a fait.

Comme l’a dit le juge Décary au par. 79:

. . .  the Commissioner enjoys considerable latitude, and . . .  le Commissaire bénéficie d’une latitude considéra-
is thereby permitted to use the method best suited to the ble, qui lui permet d’utiliser la méthode qui s’adapte le
needs of his inquiry. I see no objection in principle to a mieux aux besoins de son enquête. Je ne vois ainsi
commissioner waiting until the end of the hearings, aucune objection de principe à ce qu’un commissaire, au
when he or she has all the information that is required, lieu d’y aller au jour le jour avec les incertitudes et les
to give notices, rather than taking a day to day approach inconvénients que cela peut comporter, attende la fin
to it, with the uncertainty and inconvenience that this des audiences, au moment où il dispose de toutes les
might involve. informations dont il a besoin, avant de donner des pré-

avis.

In light of the nature and purposes of this Inquiry, Compte tenu de la nature et des objets de la pré-
it was impossible to give adequate detail in the sente enquête, il était impossible de donner des
notices before all the evidence had been heard. In détails adéquats dans les préavis avant que toute la
the context of this Inquiry the timing of the notices preuve n’ait été entendue. Dans le contexte de la
was not unfair. présente enquête, la date des préavis n’était pas

inéquitable.

Further, the appellants were given an adequate71 De plus, les appelants disposaient d’une possibi-
opportunity to respond to the notices, and to lité adéquate de répondre aux préavis et de pro-
adduce additional evidence, if they deemed it nec- duire les éléments de preuve supplémentaires
essary. The notices were delivered on December qu’ils pouvaient juger nécessaires. Les préavis ont
21, 1995, and parties were initially given until été signifiés le 21 décembre 1995, et les parties
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January 10, 1996 to decide whether and how they avaient à l’origine jusqu’au 10 janvier 1996 pour
would respond. This period was then extended fol- décider si et comment elles entendaient répondre.
lowing requests from the parties. The time permit- Ce délai a été prorogé à la demande des parties. Le
ted for the response was adequate. It cannot be said délai imparti pour répondre était adéquat. L’on ne
that the timing of the delivery of the notices peut dire que la date retenue pour la signification
amounted to a violation of procedural fairness. des préavis a constitué une dérogation aux prin-

cipes de l’équité procédurale.

Should Commission Counsel be Prohibited from Y a-t-il lieu d’interdire aux avocats de la commis-
Taking Part in the Drafting of the Final Report sion de prendre part à la rédaction du rapport
Because of their Receipt of Confidential Informa- final parce qu’ils ont reçu des renseignements con-
tion not Disclosed to the Commissioner or the fidentiels qui n’ont pas été communiqués au com-
Other Parties? missaire ni aux autres parties?

The appellant Red Cross Society argues that 72La Croix-Rouge appelante prétend que parce
because Commission counsel received confidential que les avocats de la commission ont reçu des
documents concerning allegations against the documents confidentiels relatifs aux allégations
appellants, they should be forbidden from taking portées contre les appelants, on devrait les empê-
part in the drafting of the report. This argument too cher de prendre part à la rédaction du rapport. Cet
is premature, because there is no indication that the argument est également prématuré car rien n’in-
Commissioner intends to rely upon his counsel to dique que le commissaire entend faire appel à ses
draft the final report. In addition, it is not clear avocats pour la rédaction du rapport final. De plus,
from the record what was contained in the confi- le dossier ne révèle pas clairement la teneur des
dential submissions reviewed by counsel. If the observations confidentielles examinées par les
submissions were composed merely of suggested avocats. Si les observations se limitaient unique-
allegations, then I do not believe that there is any ment à des suggestions d’allégations, alors je crois
merit to this complaint. However, in the unlikely que la présente plainte est sans fondement. Toute-
event that the submissions also included material fois, dans l’hypothèse improbable où les observa-
that was not disclosed to the parties, there could tions auraient aussi compris des éléments qui n’ont
well be valid cause for concern. As Décary J.A. pas été communiqués aux parties, il pourrait y
put it at para. 103: avoir motif valable de s’inquiéter. Ainsi que l’a dit

le juge Décary au par. 103:

The method adopted at the very end of the hearings for La méthode employée à la toute fin des audiences pour
inviting submissions from the parties was particularly recueillir les observations des parties était particulière-
dangerous in that it opened the door to the possibility ment dangereuse car elle ouvrait la porte à la possibilité
that a person in respect of whom unfavourable findings qu’une personne à l’égard de laquelle des conclusions
of fact would be made in the final report might not have de fait défavorables seraient tirées dans le rapport final
had knowledge of all of the evidence relating to that per- n’ait pas eu connaissance de toute la preuve qui la con-
son. cernait.

If the submissions did contain new, undisclosed Si les observations comprenaient des éléments de
and untested evidence, the Commissioner should preuve nouveaux, non communiqués ni vérifiés, le
not seek advice regarding the report from counsel commissaire ne devrait pas demander aux avocats
who received the confidential submissions. qui ont reçu les observations confidentielles de le

conseiller au sujet de la rédaction du rapport.
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Should the Appellant Baxter Corporation be L’appelante Baxter Corporation devrait-elle être
Treated Differently From the Other Appellants? traitée différemment des autres appelants?

The appellant Baxter Corporation argued that it73 L’appelante Baxter Corporation a fait valoir
should be treated differently from the other appel- qu’elle devrait être traitée différemment des autres
lants because it was not a party before the Inquiry appelants parce qu’elle n’était pas une partie à
and was therefore unrepresented during the hear- l’enquête et que, partant, elle n’a pas été représen-
ings. It submits that its position is analogous to tée au cours des audiences. Elle prétend que sa
that of Craig Anhorn, whose notice was quashed position est analogue à celle de Craig Anhorn, dont
by the Court of Appeal because he took part in the le préavis a été annulé par la Cour d’appel parce
Inquiry without realizing that he was a potential qu’il a pris part à la commission sans se rendre
target of the investigation. compte du risque d’être lui-même visé par l’en-

quête.

The Court of Appeal dismissed this argument,74 La Cour d’appel a rejeté cet argument parce que
holding that Baxter Corporation’s name had le nom de Baxter Corporation figurait dans le rap-
appeared in the Wilbee Report which preceded and port Wilbee qui est à l’origine de la présente com-
prompted this Inquiry, and that it must therefore mission d’enquête et que, partant, Baxter devait
have realized that its conduct would be under scru- savoir que sa conduite serait examinée au cours de
tiny in the proceedings. Baxter Corporation, it l’enquête. Baxter Corporation avait, selon la cour,
held, took a calculated risk and elected not to seek pris un risque calculé et choisi de ne pas faire
standing before the Commission. It should not now reconnaı̂tre sa qualité pour agir devant la commis-
be allowed to escape the consequences of that sion. Elle ne devrait pas pouvoir maintenant se
decision. soustraire aux conséquences de cette décision.

I agree with this conclusion. I believe that a pri-75 Je suis d’accord avec cette conclusion. Je crois
vate individual such as Craig Anhorn is in a very qu’une personne physique comme Craig Anhorn
different situation from that of a large corporation se trouve dans une situation très différente de celle
which must have known from the outset what was d’une grande société qui aurait dû savoir dès le
at stake in the Inquiry, and made a calculated deci- départ ce qui était en jeu dans l’enquête et qui a
sion not to participate. I do not believe that Baxter pris le risque calculé de ne pas y participer. Je ne
Corporation should be treated any differently than crois pas que Baxter Corporation devrait être trai-
the other appellants and would dismiss this ground tée différemment des autres appelants et je suis
of appeal. d’avis de rejeter ce moyen d’appel.

Disposition Dispositif

I would dismiss this appeal.76 Je suis d’avis de rejeter le présent pourvoi.

Appeal dismissed. Pourvoi rejeté.
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Cross Society, George Weber, Dr. Roger A. Per- de la Croix-Rouge, George Weber, le docteur
rault, Dr. Martin G. Davey, Dr. Terry Stout, Dr. Roger A. Perrault, le docteur Martin G. Davey, le
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vivors’ Society: Tinkler, Morris, Toronto. vivant(e)s d’hépatite C: Tinkler, Morris, Toronto.
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 ) HEARD:  November 20 & 25, 2013 
 
 

NORDHEIMER  J.: 

 

[1]      These reasons deal with further aspects of the ongoing applications by various media 

organizations to obtain access to an Information to Obtain (“ITO”) that had earlier been sworn 

by an officer in support of an application for a search warrant under section 487 of the Criminal 

Code and that was, on October 2, 2013, ordered sealed by Justice Cole of the Ontario Court of 

Justice pursuant to s. 487.3.  The ITO in question is almost 500 pages long.  It includes extensive 

reference to a lengthy investigation undertaken by the Toronto Police Service.  Also included 

within the ITO are references to non-consensual intercepted private communications that the 

police obtained pursuant to judicial authorizations granted under Part VI of the Criminal Code in 

relation to an earlier and somewhat related investigation known as Project Traveller.  

[2]      In response to the applications, the Federal Crown provided an edited version of the ITO.  

On November 13, 2013, I released my reasons that dealt with one category of the edits, namely, 

those edits that had been made to protect information relating to innocent third parties.  These 

reasons deal with another category of edits, namely, edits relating to any references to non-

consensual intercepted private communications. 

[3]      Before turning to that issue, however, I should outline some developments that have 

occurred recently.  Since the applications were originally brought, the respondent, Alexander 

Lisi, has been charged with extortion involving his alleged involvement in attempting to obtain a 

video that features the Mayor of the City of Toronto.  That video has been the subject of 

considerable publicity for some months.  In early May 2013, reporters from the Toronto Star 

reported that the Mayor was shown in the video smoking crack cocaine and was also recorded 
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making certain derogatory comments.  Thereafter, someone who allegedly had the video offered 

to sell it.  There was much publicity about this offer.  No sale of the video was ever made as the 

seller eventually disappeared.  As a consequence, doubts arose, at least in some quarters, as to 

whether the video even existed. 

[4]      Then, on October 31, 2013, the police announced that investigators had been able to 

recover the video from one of the hard drives that the police had seized pursuant to search 

warrants issued and executed in Project Traveller.  On the same day, Mr. Lisi was charged with 

extortion relating to the video.  As a consequence of these events, the Provincial Crown sought to 

be added as an intervener in these applications given that Her Majesty the Queen in right of 

Ontario is the prosecutor on the extortion charge.  The drug charges that Mr. Lisi and Mr. 

Bahrami were already facing are being prosecuted by Her Majesty the Queen in right of Canada.  

All parties consented to Her Majesty the Queen in right of Ontario being added as an intervener.  

Hereafter  I will, for the sake of convenience, refer to the intervener as the Provincial Crown. 

[5]      All of the parties now agree that the applicants should have access to the entire ITO, save 

for those edits relating to confidential informants and police investigative techniques, neither of 

which are challenged by the applicants.  The Provincial Crown and counsel for Mr. Lisi contend, 

however, that there should be a non-publication order granted relating to the information in the 

ITO that reveals the contents of non-consensual intercepted private communications.  The 

Provincial Crown submits that a non-publication order is necessary to maintain the integrity of 

the wiretap process and Mr. Lisi argues that a non-publication order is necessary to protect his 

right to a fair trial.  On this latter point, Mr. Lisi’s request extends beyond just the contents of the 

non-consensual intercepted private communications to include some other information that is 

contained in the ITO and that was expressly excepted from my November 13, 2013 ruling by 

agreement of all parties. 

[6]      With those preliminary issues addressed, on the applications themselves, the Federal 

Crown takes the position that a non-publication order should not be granted.  Counsel for Mr. 

Bahrami takes no position on the applications. 

20
13

 C
an

LI
I 7

58
97

 (
O

N
 S

C
)



- 4 - 

 

[7]      In deciding this issue, it is not disputed that the Dagenais/Mentuck test1 is to be applied.  

That test has two components.  It must be established that (a) such an order is necessary in order 

to prevent a serious risk to the proper administration of justice because reasonably alternative 

measures will not prevent the risk; and (b) the salutary effects of the publication ban outweigh 

the deleterious effects on the rights and interests of the parties and the public, including the 

effects on the right to free expression, the right of the accused to a fair and public trial, and the 

efficacy of the administration of justice.  Both aspects of the test must be met for a publication 

ban to be ordered. 

The Provincial Crown’s position 

[8]      There are ongoing companion applications by the media for access to the ITOs used to 

obtain search warrants in Project Traveller.  In addition to its submissions in these applications, 

the Provincial Crown also relies on the submissions that have been made in the Project Traveller 

case regarding the proper application of the Dagenais/Mentuck test as it relates to references in 

the ITO to non-consensual intercepted private communications.  In addressing the position of the 

Provincial Crown, therefore, I refer to both the oral submissions made in these applications and 

the oral and written submissions made in the Project Traveller applications.2 

[9]      In its written submissions, the position of the Provincial Crown is that references to non-

consensual intercepted private communications essentially enjoy a special status.  It follows, 

according to the Provincial Crown, that any such references should be presumptively subject to a 

publication ban unless the applicants can establish a compelling reason for their release.  

Specifically, in its written submissions, the Provincial Crown says: 

 In the context of intercept content contained within an ITO, Ontario submits that 
an order for disclosure of intercepted communications would subvert the ends of 
justice and unduly impair its proper administration in all but exceptional 

circumstances.  [original emphasis] 
  

[10]      Two consequences flow from this central position advanced by the Provincial Crown.  

One is that it would, in essence, deem any reference to non-consensual intercepted private 

                                                                                                                                                             
1
  This test is named after the decisions of the Supreme Court of Canada in Dagenais v. Canadian Broadcasting 

Corp., [1994] 3 S.C.R. 835 and R. v. Mentuck , [2001] 3 S.C.R. 442 
2
   It is for this reason that I have included in the list of counsel those counsel who appeared on the Project Traveller 

applications. 
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communications in an ITO used to obtain a search warrant as, in and of themselves, satisfying 

the Dagenais/Mentuck test.  The other is that it would effectively reverse the onus such that, 

rather than the state or an accused having to establish that a publication ban is necessary (as the 

Dagenais/Mentuck test currently requires), a publication ban would automatically flow unless the 

person seeking access was able to establish exceptional circumstances justifying public access to 

the information.  

[11]      In my view, the Provincial Crown’s position is fundamentally at odds with the principles 

that have been enunciated by the Supreme Court of Canada for more than thirty years.  Those 

principles include the overarching standard set out in Nova Scotia (Attorney General) v. 

MacIntyre, [1982] 1 S.C.R. 175 that secrecy is the exception and openness is the rule.  In that 

case, the Supreme Court of Canada explained that public access to such material was vital 

because it was the mechanism by which the justice system could be held accountable.  As 

Dickson J. said, at p. 186: 

 At every stage the rule should be one of public accessibility and concomitant 
judicial accountability; all with a view to ensuring there is no abuse in the issue of 

search warrants, that once issued they are executed according to law, and finally 
that any evidence seized is dealt with according to law. 

    

[12]      I note that neither in MacIntyre, nor in any of its many subsequent decisions, has the 

Supreme Court of Canada ever suggested that these principles do not apply to references in an 

ITO to information obtained as a consequence of an authorization to intercept private 

communications.  To the contrary, all material in an ITO was made subject to a very stringent 

test if public access was to be denied.  The test was stated in MacIntyre by Dickson J., at pp. 

186-187: 

 In my view, curtailment of public accessibility can only be justified where there is 

present the need to protect social values of superordinate importance. 
  

[13]      Given that test, it follows that the position of the Provincial Crown must be that denying 

public access to non-consensual intercepted private communications referred to in an ITO 

amounts to the protection of a social value of superordinate importance.  However, the social 

value that the Provincial Crown asserts must be protected is, in my view, predicated on a 

fundamental misperception between the status accorded to the process by which authorizations to 
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intercept private communications are obtained and the treatment of private communications once 

they have been lawfully intercepted.   

[14]      Because of the strong privacy interests in people’s personal communications, there is a 

high hurdle that the police must overcome in order to obtain an authorization to intercept private 

communications.  Consequently, the steps leading up to such authorizations, and the material 

used for that purpose, are treated as being presumptively confidential.  That is made clear by the 

provisions of s. 187 of the Criminal Code.  It is also made clear in Michaud v. Quebec (Attorney 

General), [1996] 3 S.C.R. 3 where Lamer C.J.C. said, at para. 3: 

 The existing legislative and judicial authorities on s. 187(1)(a)(ii) strongly 
indicate that Parliament intended the contents of the packet to remain 

presumptively “confidential” in the interests of preserving the secrecy of police 
investigative techniques and police informers. 

  

[15]      However, recognizing that the process leading up to an authorization, and the contents of 

the original wiretap packet, are confidential does not lead inextricably to the conclusion that the 

results of the authorization, i.e. the intercepted communications themselves, enjoy a similar 

status.  There is nothing in the provisions of Part VI of the Criminal Code that treats intercepted 

private communications differently once they become evidence.  Indeed, the Provincial Crown 

acknowledges that, if private communications are referred to at a trial (or in other court 

proceedings such as bail hearings if no publication ban is in effect), the media would be free to 

publish those communications.  Nonetheless, the Provincial Crown draws a distinction between 

those situations and the one here.  Yet, if the police rely on intercepted private communications 

to obtain a search warrant or some other form of judicial authorization, those intercepted 

communications are evidence and are every bit as much a part of a criminal proceeding as any 

other evidence would be.   

[16]      The Provincial Crown attempts to justify its approach on three grounds: 

(i) the need to protect the integrity of the Part VI scheme found in the 
Criminal Code; 

(ii) the need to fulfill the protection accorded to private communications; 

(iii) the limited intrusion that its approach occasions to the applicants’ s. 2(b) 
Charter rights. 
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[17]      In terms of the first ground, the Provincial Crown is unable to articulate with any clarity 

or specificity how permitting public access to intercepted private communications referred to in 

an ITO used to obtain a search warrant would “endanger” the integrity of Part VI.  I do not see 

how that danger would arise.  Indeed, based on the various pronouncements of the Supreme 

Court of Canada on the principle of openness, it would seem that the opposite is true.  By 

permitting public access, the integrity of the Part VI process is enhanced because it demonstrates 

to the public at large that the process is being used properly. 

[18]      The Provincial Crown tries to find support for its position in recent decisions of the 

Supreme Court of Canada, notably, R. v. Telus Communications Co., [2013] S.C.J. No. 16 and R. 

v. Vu, [2013] S.C.J. No. 60.  In my view, neither of those cases assists the Provincial Crown in 

its endeavour.  Indeed, in Telus, Abella J. quoted with approval from the decision in R. v. Welsh 

(1977), 32 C.C.C. (2d) 363 (Ont. C.A.) where Zuber J.A., at p. 369, set out the goal of Part VI as 

follows: 

 It is apparent that in enacting the Protection of Privacy Act, 1973-74 (Can.), c. 50, 
... Parliament had two objectives.  The first was to protect private communications 

by prohibiting interception and to render inadmissible evidence obtained in 
violation of the statute. 

  

[19]      The Provincial Crown’s approach to prohibit public access to intercepted private 

communications referred to in an ITO does nothing to advance either of those objectives.  The 

private communications have already been intercepted pursuant to judicial authorization and they 

are being used as prima facie admissible evidence in a criminal proceeding for the purpose of 

obtaining a judicial authorization. 

[20]      I accept that the Provincial Crown’s approach may enhance the protection of the privacy 

of such communications, in the sense that they would be shielded from public view, but it does 

so at the expense of all other rights and interests.  It profoundly fails to recognize the balancing 

aspect that is central to the Dagenais/Mentuck test.  Indeed, the Provincial Crown’s approach 

allows for no real balancing of interests at all.  It places so much weight on one side of the 

accessibility scale that it would render almost any application for access to such material doomed 

to failure.  Indeed, the Provincial Crown essentially admits that is the result when it refers to any 

situation of public access under its approach as being “exceptional”.  And it results in a process 
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that inflicts a severe violation on the openness principle.  In so doing, it amounts to a serious 

breach of the s. 2(b) Charter rights of the applicants. 

[21]      The Provincial Crown also claims support for its approach in the Supreme Court of 

Canada’s decision in Michaud and the inherent confidential nature of the wiretap packet.  

However, when one considers the purpose for which the confidentiality of wiretap packets was 

legislated, it is apparent that the principles articulated in Michaud provide no support for 

imposing secrecy on the fruits of the authorization.   

[22]      First, the decision in Michaud was not dealing with the use to which intercepted private 

communications could be put.  Rather, it dealt with a non-accused person’s right to obtain access 

to the original wiretap packet for the purpose of instituting a civil claim for damages.  Secondly, 

in stating the rationale for protecting the confidentiality of the original wiretap packet, the 

majority did not rely on any privacy interests of persons who might be intercepted.  Rather, 

Lamer C.J.C said, at para. 3: 

 The existing legislative and judicial authorities on s. 187(1)(a)(ii) strongly 
indicate that Parliament intended the contents of the packet to remain 

presumptively “confidential” in the interests of preserving the secrecy of police 
investigative techniques and police informers. 

  

I note that the ITO here has already been edited for police investigative techniques and 

confidential informant information with the consent of the applicants. 

[23]      This same rationale was expressed by the Supreme Court of Canada in Dersch v. Canada 

(Attorney General), [1990] 2 S.C.R. 1505 where Sopinka J. said, at p. 1510: 

 The purpose of the confidentiality provision of this section is apparently to ensure 

that the investigation is kept secret during the currency of the authorization and to 
protect informers, police techniques and procedures once the authorization is 
spent. 

  
[24]      Interestingly, in Dersch, the majority made reference to the possibility of a concerned 

citizen seeking access to the wiretap packet.  In commenting on the factors that a judge would 

consider in granting access to the wiretap packet, Sopinka J. said, also at p. 1510: 
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 Similarly, different factors would come into play if the applicant is an accused 
person, a target of an intercepted communication, or simply an interested citizen. 

The section does not distinguish, leaving it to the judge.  [emphasis added] 
  

No suggestion was made that interested citizens should be presumptively prohibited from 

accessing the contents of the wiretap packet much less the results of any authorization granted.  

[25]      In the end result, the decision in Michaud does not assist the Provincial Crown in its 

current effort to reshape the Dagenais/Mentuck test in order to impede the applicants’ request for 

access to the portions of the ITO that refer to intercepted private communications.  At the same 

time, I do not see any principled reason to reshape the test to address the situation that presents 

itself here.3  The Dagenais/Mentuck test appears to be quite adequate to address the concerns that 

arise in the context of this case.  I would also note that, if there was such a pressing need to have 

a separate form of analysis undertaken for intercepted private communications that are referred 

to in an ITO used to obtain a search warrant, one might have expected that the Supreme Court of 

Canada would have made some reference to the need for such a distinction at some point in the 

course of their various decisions on this issue.   

[26]      In saying that the Dagenais/Mentuck test is adequate to the task at hand, I recognize  that 

the particular privacy interests associated with personal communications will undoubtedly play 

an important role in any application of that test.  It will be a factor in considering whether access 

to the information poses a serious risk to the administration of justice and it will factor into 

whether the salutary effects of a publication ban outweigh the deleterious effects.  Under the first 

part of the test, it may lead a court to decide that a summary of any non-consensual intercepted 

private communications should be provided rather than granting access to the actual 

communications on the basis that a summary is less invasive of individuals’ privacy than would 

the publication of the actual words used.  That alternative does not apply to this case, however, 

as the ITO here only refers to summaries of the intercepted private communications.  Even so, I 

recognize that it might be necessary in a given case to direct that summaries of the summaries be 

provided if that was deemed necessary to protect particular privacy interests.  I find no such 

compelling need in this case. 

                                                                                                                                                             
3
   I make this point with the full recognition that it may well not be open to me to recast a test established by the 

Supreme Court of Canada. 
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[27]      While I am on the subject of personal privacy interests, I should add that I am cognizant 

of the fact that the persons whose communications were intercepted have privacy interests in 

those communications.  No one suggests otherwise.  Their privacy interests must be balanced 

against the principle of openness of legal proceedings, however.  Courts have, for a very long 

time, made it clear that the personal privacy interests of individuals must generally yield to the 

principle of public access to legal proceedings.  For example, I have no doubt that many 

witnesses who are called to give evidence would prefer not to be publicly identified in that role 

but that is not the approach taken in our justice system, save and except for those situations that 

fall within specific non-publication provisions contained in the Criminal Code.  The same is true 

for persons who may simply be mentioned in the course of the evidence.  It is recognized that 

anything introduced before a court for the purpose of the court making a determination should 

generally be a matter of public record.   

[28]      I would also note on this point that, prior to the actual interception of any of the 

individuals’ private communications who we are concerned with here, there was a judicial 

determination made that those interceptions should be permitted because it would be in the best 

interests of the administration of justice to do so and that other investigative procedures had 

either been tried and failed or were unlikely to succeed.  That necessary first step is an important 

aspect of this whole process.  While an authorization to intercept private communications is not 

strictly an avenue of last resort, it is often practically equivalent to that.  Consequently, the police 

have already had to surmount the hurdle of convincing a judge that recourse to this investigative 

technique is necessary.  It follows that, in those situations, it has already been determined that the 

privacy interests of the persons whose communications are to be intercepted must yield to the 

greater goal of being able to properly investigate suspected criminal activity. 

[29]      All of that said, I am well aware of the fact that the openness principle is not absolute.  It 

must yield in appropriate circumstances to more pressing needs.  I am also well aware that the 

Dagenais/Mentuck test is not intended to be applied mechanistically.  It is to be applied in a 

“flexible and contextual manner”.  There are circumstances in which the public’s right to know 

will have to take a back seat to other concerns but, contrary to the Provincial Crown’s position, 

that will be the rare or exceptional result.  It requires a finding that public access to the material 
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will result in a serious interference with the administration of justice.  In the words of Fish J. in 

Toronto Star Newspapers Ltd. v. Ontario, [2005] 2 S.C.R. 188, at para. 4: 

 It is now well established that court proceedings are presumptively “open” in 

Canada. Public access will be barred only when the appropriate court, in the 
exercise of its discretion, concludes that disclosure would subvert the ends of 
justice or unduly impair its proper administration.  [original emphasis] 

  
[30]      Finally, on this point, it is worth reiterating the evidentiary standard that is to be applied 

in deciding the proper application of the Dagenais/Mentuck test.  It is not sufficient for a party 

who is seeking to restrict public access to simply make generalized statements of concern 

regarding the negative impacts of permitting such access.  Rather the concerns expressed as 

warranting a restriction on public access must be “real, substantial, and well-grounded in the 

evidence”.4 

[31]      In this case, the Provincial Crown offers only generalized statements of concern.  I note, 

in particular, that it is not suggested that granting public access to this material will impede or 

interfere with any ongoing police investigation.  It is also not suggested that granting public 

access will hamper the prosecution of the offences.  It is simply suggested that granting public 

access will be problematic to the wiretap regime for what I view to be vague and unspecified 

public policy reasons.   

[32]      In the end result, I find the generalized statements of concern offered up by the Provincial 

Crown to be insufficient to warrant the imposition of a publication ban regarding the references 

in the ITO to the non-consensual intercepted private communications. 

[33]      The Provincial Crown also raised concerns about the impact of this material on the fair 

trial rights of the accused.  That issue is also raised by Mr. Lisi.  I believe that the Provincial 

Crown’s submissions on this point will be addressed when I address Mr. Lisi’s submissions, to 

which I now turn. 

  

                                                                                                                                                             
4
  see R. v. Mentuck , [2001] 3 S.C.R. 442 at para. 34 
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The position of Mr. Lisi 

[34]      Mr. Lisi says that granting public access to the non-consensual intercepted private 

communications, as well as to certain other portions of the ITO, will impair his rights to a fair 

trial on the extortion charge.  In that regard, counsel points to the decision in R. v. Barros, [2011] 

3 S.C.R. 368 where the court dealt with the requirements of the offence of extortion.  Those 

requirements are: 

 (i)  that the accused has induced or attempted to induce someone to do something 
or to cause something to be done;  

 (ii)  that the accused has used threats, accusations, menaces or violence;  

 (iii)  that he or she has done so with the intention of obtaining something by the 
use of threats; and  

 (iv)  that either the use of the threats or the making of the demand for the thing 
sought to be obtained was without reasonable justification or excuse. 

  

[35]      The decision in Barros confirmed that the accused person’s conduct is to be considered in 

in its entirety and not just isolated on one specific act.  In particular, Binnie J. said, at para. 74: 

 The legal test for extortion requires a court to delve below the surface of the 
exchanges between the accused and those whom he or she is accused of 

threatening, particularly where, as here, the protagonists spring from the same 
occupational background. 

  
[36]      I first note that none of the intercepted private communications referred to in the ITO 

directly relate to the extortion charge.  Rather, the concern is that there are intercepted private 

communications referenced in the ITO that discuss another situation where Mr. Lisi was engaged 

in attempting to recover an item.  Without going into too much detail (and potentially rendering 

the non-publication issue moot), it could be suggested that Mr. Lisi’s conduct in relation to that 

item is similar to the conduct that forms the basis of the extortion charge.  It is not known 

whether the prosecution will seek to tender this other conduct as evidence at Mr. Lisi’s trial and, 

if it does, whether that effort will be successful.  If the prosecution does seek to adduce that 

evidence, but is unsuccessful, then counsel for Mr. Lisi is concerned that, if the public already 

knows about this other conduct, the exclusion of that evidence might be very much a hollow 

victory. 
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[37]      While this is the most specific instance of the concern, the overarching issue, as 

articulated by counsel for Mr. Lisi, is that the release of the information reflected in the 

intercepted communications will place “irreversible ideas” in the minds of jurors regarding the 

actions of Mr. Lisi. 

[38]      In considering this issue, I should set out certain basic facts regarding the extortion 

charge that Mr. Lisi faces.  One is that the charge of extortion is presumptively a matter that will 

be determined by a jury at a trial in this court.  Another is that the trial of Mr. Lisi will not likely 

take place in this court for two, or possibly three, years. 

[39]      Counsel for Mr. Lisi accepts that he must establish a “real” risk to Mr. Lisi’s fair trial 

rights as a starting point for obtaining any publication ban.  In attempting to establish that real 

risk, counsel placed great emphasis on the amount of media coverage that the issues involving 

the Mayor of the City of Toronto has garnered.  It was suggested that the media coverage of this 

matter was “unprecedented” and “sustained”.  As a consequence, it was submitted that some of 

the remedies normally used to address publicity concerns, notably the challenge for cause, would 

be ineffective in addressing Mr. Lisi’s concerns in this case. 

[40]      I am prepared to accept that there is some risk to Mr. Lisi’s fair trial rights that might 

arise from the release of this material.  Undoubtedly some of the references in the intercepted 

private communications will not reflect well on Mr. Lisi.  But I contrast that possibility with 

certain other salient facts.  One is that there has already been a fair amount of publicity in this 

matter that does not reflect well on Mr. Lisi, as his counsel fairly acknowledged.  It is not 

therefore clear that this additional material will significantly affect any impressions that may 

have already formed in the minds of the public.   

[41]      Another consideration is the effect that the passage of time can have.  Despite what some 

may think, experience shows that members of the public do not remember, in any great detail, 

events that they read or heard about months earlier.  Anyone with experience sitting through a 

challenge for cause based on publicity can attest to that reality.  People either paid little or no 

attention to the matter in the first instance, or have only the vaguest recollections of the event 

when questioned about it through the challenge process.  This point was aptly put in R. v. 

Murrin, [1997] B.C.J. No. 3182 (S.C.) where Oppal J. said, at para. 20: 
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 Common sense tells us that public knowledge is at times fleeting in matters of this 
nature. 

  
[42]      Counsel for Mr. Lisi responds to this reality by saying that, while people may not 

remember the details, there is no way of preventing them from refreshing their memories by 

accessing the prior published material, usually by way of the Internet.  While I accept that that is 

true, it is an argument that could be made nowadays regarding almost any case in which there 

has been any media attention at all.  A lot of criminal cases attract media attention at the initial 

stages of the actual event and the subsequent arrests.  Indeed, the police routinely hold press 

conferences regarding major cases in which much information is provided regarding the 

allegations underlying the offences.  None of this media attention, however, has ever been held 

to prevent a fair trial from being held.   

[43]      There is another practical reality that bears on this issue.  Anyone who would be inclined 

to go back and look up reports about a case would presumably only do so when they become 

aware that they might be a potential juror in the case.  While the situation may be different in 

other regions, in Toronto, when we summon regular jury panels, the members of those panels are 

not provided with any information regarding the cases that they may be selected for.  Even when 

we summon special jury panels (and there is no reason at this stage to think that Mr. Lisi’s case 

would require a special jury panel), the members of those panels are provided with very little 

information about the case.  The details about the particular case only become apparent at the 

initial stage of the actual jury selection process.   

[44]      Nevertheless, judges are not unaware of the potential for prospective jurors to want to 

learn more information about the case that they may be selected to sit on.  It is as a consequence 

of that awareness that it is now routine for judges to caution jurors at that very first stage not to 

undertake any research about the case or the persons involved in it including any research on the 

Internet.  While it is open to people to question the efficacy of such instructions, I believe that we 

are entitled to proceed on the assumption that the individual citizen’s sense of responsibility and 

obligation to their duty as a potential juror will result in their compliance with those instructions. 

[45]      That point leads, of course, to another antidote for pre-trial publicity and that is jury 

instructions.  It has been held many times that we trust jurors to do their duty and follow the law 
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in deciding a case.  This point was made in Dagenais itself where Lamer C.J.C. said, at para. 

87(Q.L.): 

 What matters is that this Court has strongly endorsed the ability of a jury to 

follow the explicit instructions of a judge.  This endorsement surely applies as 
much to the instruction to ignore all information not presented in the course of the 
criminal proceedings as it applies to the instruction to use evidence of prior 

convictions for one purpose and not another. 
  

[46]      I recognize that jury instructions may not always be able to overcome the effects of pre-

trial publicity.  That point was made in the very next paragraph in Dagenais where Lamer C.J.C. 

said, at para. 88(Q.L.): 

 More problematic is the situation in which there is a period of sustained pre-trial 

publicity concerning matters that will be the subject of the trial.  In such 
circumstances, the effect of instructions is considerably lessened.  Impressions 

may be created in the minds of the jury that cannot be consciously dispelled.  The 
jury may at the end of the day be unable to separate the evidence in court from 
information that was implanted by a steady stream of publicity. 

  
[47]      The problem, of course, is that it is impossible at this stage to determine whether there 

will be a period of sustained pre-trial publicity.  While the events are currently attracting 

substantial media attention, there is no way of knowing whether that attention will continue for 

the two or more years that it will take for Mr. Lisi’s case to reach trial.  Experience shows that 

events that receive great media attention at one point, are virtually forgotten months later.  In this 

case, there are any number of events that may occur over the coming months that may affect the 

continued interest of the media in this matter.  I would also observe that, if the current publicity 

is sustained, it is open to Mr. Lisi to bring an application, some time prior to the trial, for a 

publication ban at that time. 

[48]      The fact is that this is not the first, nor will it be the last, case to have been the subject of 

intense pre-trial publicity.  While it is common to think that the case before us is the one that is 

receiving the most attention ever because we are currently surrounded by all of the attention as it 

occurs, our perception of the relative degree of media attention is likely to be skewed for that 

very reason.   
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[49]      This city has, unfortunately, seen a number of criminal events that have understandably 

attracted great media attention.  Examples including the prosecution of Paul Bernardo, the Just 

Deserts murders and, of course, the Boxing Day shootings.  These cases, and others, saw 

sustained pre-trial publicity, the Boxing Day shootings being a prime example.  Nevertheless, it 

was still possible in each of those cases to impanel an impartial jury and to ensure that the 

accused received a fair trial.  Numerous other examples could be similarly pointed to. 

[50]      We should not, in my view, jump too readily to the conclusion that persons summoned 

for jury duty will not be able to disassociate themselves from information that they may have 

heard or read in the media.  Indeed, the challenge for cause process asks each prospective juror 

to reflect on and answer that very question.  We should also not be too ready to conclude that 

jurors will not be able to concentrate on the evidence that they will hear and decide the case 

based on that evidence and for no other reason.  In that regard, I repeat the observation made in 

Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), [1995] 2 S.C.R. 

97 where Cory J. dealt with the issue of the right to a fair trial in the face of considerable 

publicity in the following terms, at para. 133: 

 I am of the view that this objective is readily attainable in the vast majority of 
criminal trials even in the face of a great deal of publicity.  The jury system is a 

cornerstone of our democratic society.  The presence of a jury has for centuries 
been the hallmark of a fair trial.  I cannot accept the contention that increasing 

mass media attention to a particular case has made this vital institution either 
obsolete or unworkable.  There is no doubt that extensive publicity can prompt 
discussion, speculation, and the formation of preliminary opinions in the minds of 

potential jurors.  However, the strength of the jury has always been the faith 
accorded to the good will and good sense of the individual jurors in any given 

case. 
  
[51]       I would also point out in this regard that Mr. Lisi is not the focus of the ongoing 

publicity.  That focus is on the Mayor.  While I accept that that fact may be a bit of a two-edged 

sword given Mr. Lisi’s connection to the Mayor, the fact of that connection has already been 

widely reported.  Nevertheless, that reality does mean that the focus of the attention tends to be 

on the Mayor’s actions and only secondarily on the actions of Mr. Lisi.  Consequently, there may 

be even less reason for members of the public to concentrate on, and therefore later recall, the 

specifics of Mr. Lisi’s involvement. 
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[52]      Much emphasis was placed by counsel on the recent decision in R. v. Esseghaier, 2013 

ONSC 5779 where Durno J. granted a publication ban on ITOs used to obtain search warrants 

and other authorizations.  That case involves allegations that the accused planned a terrorist act 

that was interrupted by the authorities before it could be carried out.  I note that there are a 

number of distinctions between this case and that one.  In Esseghaier: 

(i) there were two accused who took opposing positions regarding the issuance 
of a publication ban; 

(ii) the charges were more serious including conspiracy to murder arising in 
what is alleged to be a planned act of terrorism directed at the public; 

(iii) Durno J. concluded that there would be sustained pre-trial publicity; 

(iv) because there were two accused, there were issues regarding the 
admissibility of statements by one accused in relation to the other 

particularly given the presence of the conspiracy charge; 

(v) the information contained in the ITOs was “highly incriminating”; 

(vi) there was evidence of inflammatory statements by the accused that would be 
difficult to remove from the minds of potential jurors. 

[53]      All of these differences only serve to explain why the conclusion to grant a publication 

ban in Esseghaier does not direct that such a result should obtain here.  More importantly 

though, the differences between the two cases highlight the flexible nature of the 

Dagenais/Mentuck test.  Earlier, I pointed out that the Dagenais/Mentuck test is not to be applied 

mechanistically but, rather, flexibly and in a contextual manner.  That fact inevitably leads to the 

likelihood, if not certainty, that different judges faced with different facts in different cases may 

well reach different conclusions regarding whether a publication ban is justified.  The fact that 

there may be different conclusions reached does not make one conclusion right and an opposite 

conclusion wrong.  It simply reinforces the discretionary nature of the remedy being sought and 

the necessary flexibility of its application. 

[54]      Reliance was also placed on the decision in R. v. Flahiff, [1998] J.Q. No. 2 (C.A.) where 

the Quebec Court of Appeal allowed an appeal and granted a publication ban on ITOs used to 

obtain search warrants until the accused’s trial was completed.  There are a couple of difficulties 

with any reliance on that decision.  First, Flahiff was decided prior to the decisions of the 
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Supreme Court of Canada in Mentuck and in Toronto Star.  There is good reason to question the 

correctness of the decision in Flahiff in light of those later authorities.  Second, the nature of the 

evidence in Flahiff, that being chiefly the evidence of an untested informer, is different in kind 

than is present here.  In any event, Flahiff simply provides another example of how different 

courts faced with different facts may reach different conclusions. 

[55]      Two other issues raised by counsel for Mr. Lisi deserve mention.  One is Mr. Lisi’s 

assertion that he only seeks a “temporary” publication ban and that, in some fashion, that should 

lessen the hurdles that he must overcome than would be the case if he was seeking a permanent 

ban.  There can be a superficial appeal to the suggestion that a “temporary” ban is less invasive 

of the rights guaranteed by s. 2(b) of the Charter, when contrasted with the effect on other 

Charter rights, such as the right to a fair trial.  However, this submission ignores the reality that 

what is referred to here as a “temporary” ban is one that could operate for two or more years 

until Mr. Lisi’s trial is held.  The impact of a publication ban of that length on the immediacy 

that naturally arises from the public’s right to have information, especially when it relates to 

current affairs, is so significant that it may well be, in practical terms, the equivalent of a 

permanent ban.  This distinction is therefore more apparent than it is real. 

[56]      The other issue is the distinction that is drawn by counsel for Mr. Lisi between access to 

the information and the ability to publish the material.  Counsel for Mr. Lisi is content that the 

applicants have access to the material,  just that they not be permitted to publish any of it.  This is 

a distinction that has found favour in some other courts, including with Durno J. in Esseghaier. 

[57]      In support of access but not publication, it is suggested that access itself achieves the 

objective of scrutiny but without the asserted detriments of publication.  This “access equals 

scrutiny” argument appears in Flahiff (and was partly adopted in Esseghaier), at para. 51 (Q.L.): 

 To assure that the impact of the publication ban on the freedom of the press is as 
narrowly circumscribed as possible, I would nonetheless permit the press and the 

media generally to have access to the documents so that they can have full 
knowledge of the contents of the search warrant as well as the affidavit or 
information on which it was based.  This would allow the press full scrutiny, in 

the public interest, of the search warrant documents notwithstanding the 
temporary ban on publication. 
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[58]      I confess to having real difficulty with the access but not publication solution largely 

because it strikes me as relying very much on a legal distinction as opposed to a real one.  Access 

alone does nothing to advance the s. 2(b) Charter rights of the applicants that include freedom of 

expression.  The key reason for allowing the media to have access to such information is so that 

they can publish it and consequently inform the public about what has transpired in a legal 

proceeding.  The core purpose underlying the openness principal is not to inform the media, it is 

to inform the public.  The media is simply the vehicle through which the public is informed. 

[59]      This point has been made in any number of decisions of the Supreme Court of Canada 

including Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326 where Cory J. 

said, at p. 1340: 

 It is only through the press that most individuals can really learn of what is 
transpiring in the courts.  They as ‘listeners’ or readers have a right to receive this 

information.  Only then can they make an assessment of the institution. 
Discussion of court cases and constructive criticism of court proceedings is 

dependent upon the receipt by the public of information as to what transpired in 
court.  Practically speaking, this information can only be obtained from the 
newspapers or other media. 

  
[60]      Giving the media access to the material but prohibiting them from publishing it does not, 

with respect, represent public scrutiny.  At best, it represents private selective scrutiny without 

any ability to express the results of that scrutiny.  It also does not allow the public to be informed 

and to thus form their own views as to the appropriateness of the actions that have taken place 

nor does it allow for any public criticism of those actions should criticism be warranted. 

[61]      It is perhaps these very concerns that lead Durno J. in Esseghaier to allow access to the 

ITOs not only to the media but also to any member of the public who was prepared to attend at 

the courthouse in Brampton and request a copy of the material.  However, anyone wishing to 

access the material in this way was required to produce photo identification and sign an 

undertaking stating that they were aware that there could be no publication of the material nor, in 

any other fashion, could it be made publicly available. 

[62]      In my view, that solution does not greatly advance the core purpose as I have identified it.  

At the same time, it brings with it yet another set of problems.  For one, it sets up a division 
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between those members of the public who have the time to attend at the courthouse and pick up a 

copy of the material and those who do not.  I have already set out the fundamental role that the 

media plays in informing members of the public as described in Edmonton Journal.  In that same 

case, the Supreme Court of Canada delineated the obvious drawbacks of any suggestion that the 

public could avail themselves of this important information by simply coming to the courthouse.  

As Cory J. said at p.p. 1339-1340: 

 It is exceedingly difficult for many, if not most, people to attend a court trial.  
Neither working couples nor mothers or fathers house-bound with young children, 
would find it possible to attend court. Those who cannot attend rely in large 

measure upon the press to inform them about court proceedings -- the nature of 
the evidence that was called, the arguments presented, the comments made by the 

trial judge -- in order to know not only what rights they may have, but how their 
problems might be dealt with in court.   

  

[63]      In my view, the public is not truly informed by the suggestion that individuals can attend 

at the courthouse and obtain copies of the ITO for their own personal perusal.  While a relatively 

few individuals might avail themselves of that opportunity, the vast majority will not.  To offer 

that as a solution for public access is to ignore the practical restrictions, including personal 

priorities, that individual members of the public will have. 

[64]      The other problem with expanding the access beyond the media to those members of the 

public who have the time to attend at the courthouse and acquire copies of the material is with 

respect to the need to be able to enforce the required undertaking.  In this day of a myriad of 

websites, blogs and the ever present “tweets”, the likelihood that any effective enforcement of 

the undertaking could be achieved regarding improper publication is remote.  That reality, in 

turns, allows for the distinct possibility that there will be sporadic and fragmented release of 

information through an indirect process rather than a complete and balanced release that one 

hopes would be achieved through the direct participation of professional media organizations. 

[65]       The simple fact remains that access to the information by the media with a prohibition on 

its publication does not achieve the important goal of allowing for public scrutiny.  That option 

does not therefore represent a reasonable alternative measure because it defeats the core purpose 

for which access to the information is given. 
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[66]      Before finishing with the position advanced on behalf of Mr. Lisi, I should say that I 

considered dealing with each of the dozen or more individual paragraphs of the ITO that counsel 

for Mr. Lisi listed as being problematic for Mr. Lisi’s fair trial rights.  I determined that I could 

not effectively address those individual paragraphs without providing details that would defeat 

the very purpose of any publication ban.  I will, though, make two general observations on those 

paragraphs.   

[67]      One is that the paragraphs that counsel referred to as being material relating “to facts 

underlying” the extortion charges are not properly characterized as such.  Instead, they are facts 

relating to the other item that I mentioned that may or may not ultimately be decided to be 

admissible evidence at a trial.  The other relates to those paragraphs the general complaint about 

which are that they represent “police opinion and investigative conclusions”.  In my view, almost 

all of those instances represent fair inferences drawn by the investigators from the evidence 

collected.  The police are entitled (and in some cases may be required) to outline inferences that 

they are drawing as part of their investigation insofar as they relate to the basis upon which the 

authorization is being sought.  I see no specific harm to the fair trial rights of any accused from 

the revelation of police opinions.  Opinions, unless from experts, are not evidence.  I operate on 

the assumption that members of the public, if selected as jurors (and assuming they remember 

reading about any such opinions), will appreciate and understand the difference between the two.  

I will also once again note that there have already been many instances of opinions being 

publicly offered on these matters from any number of different sources. 

[68]      I have concluded therefore that neither the Provincial Crown nor Mr. Lisi have 

discharged their onus to establish a serious risk to the proper administration of justice that would 

warrant the granting of a publication ban in these circumstances. 

[69]      While that is arguably sufficient to deal with the issue of a publication ban, I consider it 

both important and necessary to deal with the second part of the Dagenais/Mentuck test.  I do so 

in this case because I am satisfied that the second part of the test would, on its own, strongly 

support the rejection of any ban on the publication of this material.   

[70]      I reiterate that the material represents information relating principally to the actions of the 

Mayor of the City of Toronto.  It cannot be denied that the actions of the Mayor are a matter of 
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very significant public interest and concern at this time as are the actions of the police in relation 

to them.  The salutary effects of the publication ban, as presented by the Provincial Crown, are 

some vague and amorphous protection of the efficacy of the wiretap regime.  The salutary effects 

of the publication ban, as presented by counsel for Mr. Lisi, are his important fair trial rights but 

it is not clear to me, at this early stage, that those trial rights are in jeopardy.   

[71]      On the other hand, the deleterious effects on the rights and interests of the parties and the 

public, including the effects on the right to free expression under s. 2(b) of the Charter, are 

substantial given the significant public interest to which I have made reference.  We are dealing 

with the actions of the duly elected Mayor of the country’s largest city and the extensive 

investigation undertaken by the police into those actions.  In terms of legal proceedings, it is hard 

to conceive of a matter that would be of more importance to the public interest, at this particular 

point in time, than the one that is presented by this case in the context in which it has unfolded.  

A result that would preclude public scrutiny for two or more years of the information relating to 

the actions of the Mayor, and to those of the police, greatly tips the balance established by the 

second prong of the Dagenais/Mentuck test against any publication ban. 

[72]      I conclude therefore that under both parts of the Dagenais/Mentuck test, a publication ban 

on the contents of the ITO cannot be justified.  The applicants are therefore entitled to have 

access to and publish the contents of the ITO edited solely for the categories of confidential 

informant privilege and the agreed upon aspects of investigative techniques.  A copy of the ITO 

as so edited shall be placed in the court file so that it is accessible to members of the public. 

[73]      The Provincial Crown requested, if I reached the decision that no publication ban should 

be ordered, that I stay my order for a period of thirty days so that the Attorney General could 

decide whether to seek leave to appeal from the Supreme Court of Canada.  I accept that the 

Attorney General should have a reasonable period of time to make that decision but I also 

acknowledge the obvious need for these matters to be dealt with in a timely fashion.  In my view, 

a period of thirty days is excessive in these circumstances.  Rather, I will stay my order until 

Friday, December 6, 2013 at 4:30 p.m. to allow the Attorney General to make any application to 

the Supreme Court of Canada if he chooses to do so.  Absent any further order, however, the stay 
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of my order expires at that time or such earlier time should the Attorney General advise the other 

parties that no such application will be brought.  

[74]      If there are any issues regarding the precise application of my conclusion, I may be 

spoken to. 

 

 

___________________________ 
NORDHEIMER  J. 

 

Released:  November 27, 2013
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[1998] 3 R.C.S. 3CONSORTIUM DEVELOPMENTS c. SARNIA

Consortium Developments (Clearwater) Consortium Developments (Clearwater)
Ltd. Appellant Ltd. Appelante

v. c.

The Corporation of the City of Sarnia and Municipalité de Sarnia et Conseil d’écoles
the Lambton County Roman Catholic séparées catholiques de Lambton Intimés
Separate School Board Respondents

and between et entre

Kenneth MacAlpine, James Pumple and Kenneth MacAlpine, James Pumple et
MacPump Developments Ltd. Appellants MacPump Developments Ltd. Appelants

v. c.

The Corporation of the City of Sarnia and Municipalité de Sarnia et Conseil d’écoles
the Lambton County Roman Catholic séparées catholiques de Lambton Intimés
Separate School Board Respondents

and et

The Attorney General for Le procureur général de la
Saskatchewan Intervener Saskatchewan Intervenant

INDEXED AS: CONSORTIUM DEVELOPMENTS (CLEARWATER) RÉPERTORIÉ: CONSORTIUM DEVELOPMENTS (CLEARWATER)
LTD. v. SARNIA (CITY) LTD. c. SARNIA (VILLE)

File No.: 25604. No du greffe: 25604.

Hearing and judgment: March 16, 1998. Audition et jugement: 16 mars 1998.

Reasons delivered: October 22, 1998. Motifs déposés: 22 octobre 1998.

Present: Lamer C.J. and L’Heureux-Dubé, Gonthier, Présents: Le juge en chef Lamer et les juges L’Heureux-
McLachlin, Iacobucci, Bastarache and Binnie JJ. Dubé, Gonthier, McLachlin, Iacobucci, Bastarache et

Binnie.

ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DE L’ONTARIO
ONTARIO

Municipal law — Judicial inquiry — Municipality Droit municipal — Enquête judiciaire — Municipalité
passing resolution to establish judicial inquiry concern- adoptant une résolution visant l’ouverture d’une
ing certain land transactions — Land developers caus- enquête judiciaire sur certaines opérations immobilières
ing summonses to be issued to municipal officials — — Promoteurs immobiliers faisant délivrer des assigna-
Whether resolution complies with requirements of tions à des élus et à des fonctionnaires municipaux —
Municipal Act — Whether judicial inquiry trenches on La résolution satisfait-elle aux exigences de la Loi sur
federal criminal law power — Whether quashing of les municipalités? — L’enquête judiciaire empiète-t-elle
summonses issued to municipal officials prevented land sur la compétence fédérale en matière de droit criminel?
developers from assembling proper record — Whether — L’annulation des assignations délivrées aux élus et
requirements of natural justice breached by procedure aux fonctionnaires municipaux a-t-elle empêché les pro-

19
98

 C
an

LI
I 7

62
 (

S
C

C
)



4 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA 

adopted at inquiry pre-hearing — Municipal Act, R.S.O. moteurs immobiliers de constituer un dossier suffisant?
1990, c. M.45, s. 100(1) — Constitution Act, 1867, — La procédure adoptée à l’audience préparatoire à
s. 91(27). l’enquête dérogeait-elle aux exigences de la justice

naturelle? — Loi sur les municipalités, L.R.O. 1990,
ch. M.45, art. 100(1) — Loi constitutionnelle de 1867,
art. 91(27).

Constitutional law — Division of powers — Judicial Droit constitutionnel — Partage des compétences —
inquiry — Municipality authorizing judicial inquiry con- Enquête judiciaire — Municipalité autorisant une
cerning certain land transactions — Whether judicial enquête judiciaire sur certaines opérations immobilières
inquiry trenches on federal criminal law power — — L’enquête judiciaire empiète-t-elle sur la compétence
Municipal Act, R.S.O. 1990, c. M.45, s. 100(1) — Con- fédérale en matière de droit criminel? — Loi sur les
stitution Act, 1867, s. 91(27). municipalités, L.R.O. 1990, ch. M.45, art. 100(1) — Loi

constitutionnelle de 1867, art. 91(27).

Administrative law — Natural justice — Judicial Droit administratif — Justice naturelle — Enquête
inquiry — Municipality authorizing judicial inquiry con- judiciaire — Municipalité autorisant une enquête judi-
cerning certain land transactions — Whether require- ciaire sur certaines opérations immobilières — La pro-
ments of natural justice breached by procedure adopted cédure adoptée à l’audience préparatoire à l’enquête
at inquiry pre-hearing — Municipal Act, R.S.O. 1990, c. dérogeait-elle aux exigences de la justice naturelle? —
M.45, s. 100(1). Loi sur les municipalités, L.R.O. 1990, ch. M.45,

art. 100(1).

As a result of a series of land transactions with the Une série d’opérations immobilières avec l’appelante
appellant Consortium Developments (Clearwater) Ltd. Consortium Developments (Clearwater) Ltd. («Consor-
(“Consortium”), a private developer, the town of Clear- tium»), un promoteur immobilier, a permis à la ville de
water acquired a 40-acre park and some rights to adjoin- Clearwater d’acquérir un parc de 40 acres et certains
ing land, and Consortium emerged with 107 acres of droits sur un terrain adjacent, et à Consortium, d’obtenir
unserviced land intended for residential development. un terrain non aménagé de 107 acres destiné au lotisse-
Clearwater and the former city of Sarnia were subse- ment résidentiel. La ville de Clearwater et l’ancienne
quently amalgamated. Questions arose soon after amal- ville de Sarnia ont par la suite fusionné. Peu de temps
gamation regarding the propriety of the land transac- après la fusion, des questions ont été soulevées au sujet
tions. It was alleged that the town had paid inflated du bien-fondé des opérations immobilières. On alléguait
prices for the land it acquired as a park, while Consor- que la ville avait payé des prix gonflés pour les terrains
tium paid too little. Local taxpayers petitioned the Min- destinés à l’aménagement d’un parc, alors que Consor-
ister of Municipal Affairs to convene an inquiry under tium avait payé un prix trop bas. Des contribuables
s. 178 of the Municipal Act. The Ministry investigated municipaux ont adressé une pétition au ministre des
and decided not to order a provincial inquiry, but Affaires municipales pour demander la tenue d’une
referred the matter to the provincial police. The police enquête fondée sur l’art. 178 de la Loi sur les municipa-
eventually issued a press release advising that their lités. Après examen, le Ministère a décidé de ne pas
investigation had been concluded and revealed no evi- ordonner la tenue d’une enquête provinciale, mais il a
dence of the commission of any criminal offence. While soumis l’affaire à la police provinciale. La police a fina-
the police investigation was still ongoing, Sarnia city lement annoncé, dans un communiqué de presse, que
council passed a resolution to establish a judicial inquiry son enquête était terminée et qu’elle n’avait révélé
into the transactions pursuant to s. 100(1) of the Munici- aucune preuve de la perpétration d’une infraction crimi-
pal Act, which grants a broad power to Ontario munici- nelle. Alors que l’enquête policière était toujours en
palities to authorize judicial inquiries into matters of cours, le conseil municipal de Sarnia a adopté une réso-
municipal concern. The first branch of this power con- lution visant l’ouverture d’une enquête judiciaire sur les
templates an investigation into specific misconduct, opérations en cause, conformément au par. 100(1) de la
while the second branch contemplates an inquiry more Loi sur les municipalités qui confère aux municipalités
generally into “the good government of the municipality ontariennes un vaste pouvoir d’autoriser la tenue d’en-
or the conduct of any part of its public business”. Con- quêtes judiciaires sur des questions d’intérêt municipal.
sortium has consistently taken the position that the pro- Le premier volet de ce pouvoir concerne la tenue d’une
posed judicial inquiry is not directed at concerns with enquête sur une inconduite particulière, alors que le
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[1998] 3 R.C.S. 5CONSORTIUM DEVELOPMENTS c. SARNIA

respect to “good government” or “the public business” second volet a trait plus généralement à la tenue d’une
but constitutes a substitute police investigation. It enquête sur le «bon gouvernement de la municipalité ou
sought to develop the factual foundation for this allega- [sur] la façon de traiter une partie des affaires publiques
tion by causing summonses to be issued to members of de celle-ci». Consortium a constamment soutenu que
the city council and some of its senior officials. These l’enquête judiciaire projetée ne porte pas sur des ques-
summonses were ultimately quashed by the Divisional tions de «bon gouvernement» ou d’«affaires publiques»,
Court on the basis that evidence about the intent of indi- mais qu’elle était un substitut d’enquête policière. Elle a
vidual members would be irrelevant to the validity of cherché à établir les faits à l’appui de cette allégation en
the council resolution. The s. 100 resolution was also faisant délivrer des assignations à des membres du con-
quashed, for vagueness. Approximately a month later, seil municipal et à certains hauts fonctionnaires de la
and more than 16 months after termination of the police ville. En fin de compte, la Cour divisionnaire a annulé
investigation, city council passed a longer and more les assignations pour le motif que la preuve de l’inten-
detailed authorizing resolution that referred specifically tion de chaque membre ne serait pas pertinente pour
to the “good government” and “conduct of public busi- décider de la validité de la résolution du conseil munici-
ness” branch of s. 100(1) of the Municipal Act. The pal. La résolution fondée sur l’art. 100 a également été
appellants brought applications for judicial review. The annulée, pour cause d’imprécision. Environ un mois
Commissioner then opened his inquiry, indicating that plus tard et plus de 16 mois après la fin de l’enquête
he intended to proceed without awaiting the final resolu- policière, le conseil municipal a adopté une résolution
tion of the judicial review applications and outlining the d’autorisation plus longue et détaillée qui renvoyait
general inquiry procedure he would follow. The appel- expressément à la partie du par. 100(1) de la Loi sur les
lants’ motion to seek his removal from the inquiry was municipalités traitant du «bon gouvernement» et de la
dismissed by the Divisional Court. Their application for «façon de traiter des affaires publiques». Les appelants
judicial review to quash the new resolution was dis- ont déposé des demandes de contrôle judiciaire. Le
missed by a majority of the Divisional Court. The Court commissaire a alors ouvert son enquête en exprimant
of Appeal affirmed that decision, as well as the deci- son intention d’y procéder sans attendre l’issue des
sions of the Divisional Court dismissing the motion to demandes de contrôle judiciaire et en traçant les grandes
remove the inquiry Commissioner for partiality and lignes de la procédure d’enquête générale qu’il suivrait.
quashing the summonses. La requête en révocation du commissaire déposée par

les appelants a été rejetée par la Cour divisionnaire.
Leur demande de contrôle judiciaire visant à faire annu-
ler la nouvelle résolution a été rejetée par la Cour divi-
sionnaire à la majorité. La Cour d’appel a confirmé cette
décision, de même que les décisions de la Cour division-
naire rejetant la requête en révocation du commissaire
enquêteur pour cause de partialité et annulant les assi-
gnations.

Held: The appeal should be dismissed. Arrêt: Le pourvoi est rejeté.

The power of a municipality to authorize a judicial Le pouvoir d’une municipalité d’autoriser une
inquiry is an important safeguard of the public interest, enquête judiciaire est une garantie importante de l’inté-
and should not be diminished by a restrictive or overly rêt public, et il ne doit pas être restreint par une interpré-
technical interpretation of the legislative requirements tation restrictive ou trop technique des conditions légis-
for its exercise. At the same time, individuals who latives de son exercice. En même temps, les individus
played a role in the events being investigated are also qui ont joué un rôle dans les événements visés par l’en-
entitled to have their rights respected. The fact a s. 100 quête ont également droit au respect de leurs droits. Le
inquiry is a judicial inquiry clearly seeks to balance the fait qu’une enquête fondée sur l’art. 100 soit une
municipality’s desire to have accurate information and enquête judiciaire vise nettement à établir un équilibre
useful recommendations from an independent Commis- entre la volonté de la municipalité d’obtenir d’un com-
sioner against the right of private citizens and others to missaire indépendant des renseignements exacts et des
have their legitimate interests recognized and protected. recommandations utiles et le droit des citoyens et
A good deal of confidence is inevitably and properly d’autres personnes à la reconnaissance et à la protection
placed in the ability of the Commissioner to ensure the de leurs intérêts légitimes. On a inévitablement, et avec
fairness of the inquiry. While the public benefits sought raison, une grande confiance en la capacité du commis-

19
98

 C
an

LI
I 7

62
 (

S
C

C
)



6 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA 

to be achieved by the judicial inquiry cannot be pur- saire d’assurer l’équité de l’enquête. Les avantages
chased at the expense of violating the rights of the publics que l’on cherche à obtenir au moyen d’une
appellants and others involved in the land transactions, enquête judiciaire ne peuvent s’acquérir aux dépens des
those rights will be protected in the course of the pro- droits des appelants et d’autres personnes impliquées
ceeding by the principles of natural justice and the fair- dans les opérations immobilières: ces droits seront pro-
ness of the Commissioner, and thereafter by the inad- tégés au cours de la procédure par les principes de jus-
missibility of compelled testimony in subsequent tice naturelle et l’impartialité du commissaire et, par la
proceedings. The attack on the legislative validity of the suite, par l’inadmissibilité de tout témoignage forcé
second resolution in this case must be rejected. The res- dans le cadre de procédures ultérieures. En l’espèce, la
olution is perfectly intelligible. It identifies not only contestation de la validité législative de la deuxième
what is to be inquired into but the limits of the résolution doit être rejetée. La résolution est parfaite-
municipality’s interest. The subject matter of the inquiry ment intelligible. Elle décrit non seulement l’objet de
as set out in the resolution is a matter of legitimate l’enquête, mais également les limites de l’intérêt de la
municipal concern within the ambit of the matters municipalité. L’objet de l’enquête énoncé dans la réso-
referred to in s. 100. lution est une question d’intérêt municipal légitime qui

relève des sujets mentionnés à l’art. 100.

Inquiry participants are entitled to particulars of what, Les participants à une enquête ont le droit de con-
if any, misconduct is alleged against them sufficiently in naı̂tre, suffisamment avant la fin des audiences, les
advance of the conclusion of the hearings (and ordina- détails de toute inconduite qui peut leur être reprochée
rily to each of them in advance of giving testimony) to (et ordinairement chacun de ces détails avant de témoi-
reasonably enable each of them to respond as each of gner), afin d’être raisonnablement en mesure de répon-
them may consider appropriate. Witnesses are routinely dre comme ils l’entendent. Il arrive couramment que
required to make disclosure of relevant documents to l’on demande à des témoins de communiquer des docu-
Commission counsel, and it should be customary for ments pertinents aux avocats de la commission, et ces
Commission counsel, to the extent practicable, to dis- derniers devraient autant que possible prendre l’habi-
close to witnesses, in advance of their testimony, any tude de communiquer aux intéressés, avant qu’ils témoi-
other documents obtained by the Commission which gnent, tout autre document obtenu par la commission
have relevance to the matters proposed to be covered in qui est pertinent en ce qui concerne les questions qui
testimony, particularly documents relevant to the wit- doivent être traitées au cours de leur témoignage, en par-
ness’s own involvement in the events being inquired ticulier les documents ayant trait à la participation du
into. témoin lui-même aux événements visés par l’enquête.

The courts below were correct to quash the sum- Les tribunaux d’instance inférieure ont eu raison
monses to city councillors and city officials. While d’annuler les assignations délivrées à des membres du
courts should be slow to interfere with a party’s effort to conseil municipal et à des hauts fonctionnaires de la
build its case, they should set aside summonses where, ville. Bien que les tribunaux doivent hésiter à entraver
as here, the evidence sought to be elicited has no rele- les efforts déployés par une partie pour établir sa preuve,
vance to a live issue in the judicial review applications. ils devraient annuler les assignations si, comme en l’es-

pèce, la preuve que l’on cherche à obtenir n’a rien à voir
avec une question soulevée dans les demandes de con-
trôle judiciaire.

The second resolution is not ultra vires on the ground La deuxième résolution n’est pas ultra vires du fait
that the inquiry it creates is in reality a substitute police que l’enquête dont elle demande l’ouverture est, en réa-
investigation invading the exclusive jurisdiction of Par- lité, un substitut d’enquête policière qui empiète sur la
liament in relation to criminal law and procedure. The compétence fédérale exclusive en matière de droit et de
decision in Starr cannot be taken as a licence to attack procédure criminels. L’arrêt Starr ne peut pas être inter-
the jurisdiction of every judicial inquiry that may inci- prété comme autorisant la contestation de la compétence
dentally, in the course of discharging its mandate, relative à toute enquête judiciaire susceptible de révéler
uncover misconduct potentially subject to criminal sanc- de manière incidente, dans le cadre de son mandat, une
tion. The second resolution is not directed to specific inconduite pouvant faire l’objet d’une sanction pénale.
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[1998] 3 R.C.S. 7CONSORTIUM DEVELOPMENTS c. SARNIA

allegations of criminal misconduct by named individu- La deuxième résolution ne vise pas des allégations pré-
als. cises d’inconduite criminelle de la part d’individus

nommés.

The new amalgamated municipal body may lawfully La nouvelle municipalité issue de la fusion peut léga-
undertake an inquiry into the affairs of its predecessor lement ouvrir une enquête sur les affaires de la munici-
municipality. Section 9 of the amalgamating legislation, palité qui l’a précédée. L’article 9 de la loi opérant la
which puts the new city “in the place of the former” fusion, qui prévoit que la nouvelle ville de Sarnia «rem-
municipality for purposes relevant to assets and liabili- place l’ancienne» municipalité en ce qui concerne l’actif
ties, brings Sarnia within s. 100 of the Municipal Act. et le passif, fait relever Sarnia de l’art. 100 de la Loi sur

les municipalités.

The Commissioner did not breach the requirements of Le commissaire n’a pas manqué aux exigences de la
natural justice and irrevocably lose jurisdiction by the justice naturelle ni perdu irrévocablement sa compé-
procedure he adopted at the inquiry pre-hearing. While tence en raison de la procédure qu’il a adoptée à l’au-
he stated that he would proceed notwithstanding the fil- dience préparatoire à l’enquête. Bien qu’il ait déclaré
ing of the judicial review application, at the time he qu’il procéderait à l’enquête malgré le dépôt de la
made this statement neither the Commissioner nor Com- demande de contrôle judiciaire, à l’époque où il a fait
mission counsel had received any application from the cette déclaration, ni lui ni les avocats de la commission
appellants for an adjournment. His decision to proceed n’avaient reçu des appelants une demande d’ajourne-
and the proposed arrangements for the hearing were ment. Sa décision de procéder à l’enquête et les mesures
decisions properly made within the ambit of his proce- proposées pour l’audience sont des décisions prises
dural discretion. The appellants were not denied a hear- régulièrement dans le cadre de son pouvoir discrétion-
ing and the Commissioner’s conduct disclosed no bias. naire en matière de procédure. Le commissaire n’a pas

refusé d’accorder une audience aux appelants et sa con-
duite n’a révélé aucune partialité de sa part.
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Harvey T. Strosberg, Q.C., and Susan J. Stamm, Harvey T. Strosberg, c.r., et Susan J. Stamm,
for the appellants. pour les appelants.

George H. Rust-D’Eye, Barnet H. Kussner and George H. Rust-D’Eye, Barnet H. Kussner et
Valerie M’Garry, for the respondent the City of Valerie M’Garry, pour l’intimée la ville de Sarnia.
Sarnia.

Thomson Irvine, for the intervener. Thomson Irvine, pour l’intervenant.

The judgment of the Court was delivered by Version française du jugement de la Cour rendu
par 

BINNIE J. — This appeal involves an attack on1 LE JUGE BINNIE — Le présent pourvoi porte sur
the validity and conduct of a municipally author- une contestation de la validité et de la conduite
ized judicial inquiry into alleged conflicts of inter- d’une enquête judiciaire, autorisée par une munici-
est and alleged irregularities in certain land trans- palité, sur des allégations de conflits d’intérêts et
actions in the City of Sarnia, Ontario. The d’irrégularités relatives à certaines opérations
appellants, who include private developers, allege immobilières à Sarnia (Ontario). Les appelants, qui
that the judicial inquiry trenches on the federal comptent parmi eux des promoteurs immobiliers,
criminal law power, was otherwise improperly soutiennent que l’enquête judiciaire empiète sur la
constituted and ultra vires the municipality, and compétence fédérale en matière de droit criminel,
that they were wrongly prevented by the courts qu’elle a été instituée irrégulièrement et excède les
below from assembling a proper record to demon- pouvoirs de la municipalité, et que les tribunaux
strate the facts in support of their various allega- d’instance inférieure les ont empêchés à tort de
tions of invalidity. At the conclusion of the hearing constituer un dossier suffisant pour établir les faits
in this Court, the appeal was dismissed from the à l’appui de leurs diverses allégations d’invalidité.
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[1998] 3 R.C.S. 9CONSORTIUM DEVELOPMENTS c. SARNIA Le juge Binnie

bench with reasons to follow. These are the rea- Au terme de l’audience devant notre Cour, le pour-
sons. voi a été rejeté séance tenante, avec motifs à sui-

vre.

Factual Background Les faits

In the fall of 1989 and spring of 1990, a number 2À l’automne de 1989 et au printemps de 1990,
of transactions took place involving vacant land un terrain vague situé près de l’intersection des
near the intersection of Highways 402 and 40, in routes 402 et 40 dans la ville de Clearwater, tout
the Town of Clearwater, just east of the old City of juste à l’est de l’ancienne ville de Sarnia, a fait
Sarnia. As a result of these land transactions, l’objet d’un certain nombre d’opérations. Ces opé-
which included reciprocal sales of land between rations immobilières, qui comprenaient des ventes
the municipality and a developer, the appellant réciproques de terrains entre la municipalité et un
Consortium Developments (Clearwater) Ltd. promoteur, l’appelante Consortium Developments
(“Consortium”), lands were transferred between (Clearwater) Ltd. («Consortium»), ont donné lieu à
the public and private sectors. The Lambton des transferts de terrains entre les secteurs public et
County Roman Catholic Separate School Board privé. Le Conseil d’écoles séparées catholiques de
emerged with a school site, the Town of Clearwa- Lambton obtenait un terrain pour construire une
ter emerged with a park and some rights to adjoin- école, alors que la ville de Clearwater obtenait un
ing land, and Consortium emerged with 107 acres parc et certains droits sur un terrain adjacent, et
of unserviced land intended for residential devel- Consortium, un terrain non aménagé de 107 acres
opment. It was later alleged that the Town of destiné au lotissement résidentiel. Il a plus tard été
Clearwater had paid inflated prices for the 40 acres allégué que la ville de Clearwater avait payé des
it acquired as a park, while the appellant, Consor- prix gonflés pour les 40 acres destinées à l’aména-
tium (which had acquired a right of first refusal on gement d’un parc, alors que l’appelante Consor-
the municipal lands as part of the purchase price of tium (qui avait acquis un droit de premier refus sur
its lands by Clearwater) paid too little. The sale to les terrains municipaux dans le cadre de l’achat de
Consortium was by public tender. Consortium, as ses terrains par la ville de Clearwater) avait payé
purchaser, gave back a mortgage to the Town of un prix trop bas. La vente à Consortium s’est faite
Clearwater as vendor for $3,390,812 (the “Consor- par appel d’offres. Consortium, en qualité d’ache-
tium mortgage”). teuse, a constitué une hypothèque de 3 390 812 $

(l’«hypothèque de Consortium») au profit de la
ville de Clearwater, en qualité de vendeuse.

On January 1, 1991, Clearwater and the former 3Le 1er janvier 1991, la ville de Clearwater et
City of Sarnia were amalgamated. By the terms of l’ancienne ville de Sarnia ont fusionné. En vertu de
the Sarnia-Lambton Act, 1989, S.O. 1989, c. 41, la Sarnia-Lambton Act, 1989, S.O. 1989, ch. 41, la
the newly amalgamated municipality inherited the nouvelle municipalité issue de la fusion héritait de
assets and liabilities of Clearwater, including the l’actif et du passif de la ville de Clearwater, dont
Consortium mortgage. The respondent Sarnia says l’hypothèque de Consortium. L’intimée Sarnia
that the effect of the amalgamating Act is that the affirme qu’en vertu de la loi opérant la fusion, la
City and its local boards stands in the place of the ville et ses conseils locaux remplacent les
former municipalities and their local boards. If the anciennes municipalités et leurs conseils locaux. Si
Town of Clearwater could have authorized the la ville de Clearwater pouvait autoriser l’enquête,
inquiry, it is argued, so too could the newly amal- fait-on valoir, la nouvelle ville de Sarnia résultant
gamated City of Sarnia. de la fusion pourrait le faire aussi.

Questions arose soon after amalgamation 4Peu de temps après la fusion, des questions ont
regarding the propriety of the land transactions. été soulevées au sujet du bien-fondé des opérations
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10 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

The Mayor of Sarnia wrote to the solicitor for immobilières. Le maire de Sarnia a écrit à l’avocat
Consortium requesting information and, in particu- de Consortium pour obtenir des renseignements et,
lar, disclosure of the identities of the shareholders en particulier, connaı̂tre l’identité des actionnaires
and principals of Consortium. The request was et des dirigeants de Consortium. Sa demande a été
refused. The political pot boiled over. refusée. Politiquement, c’en était trop.

The Consortium Mortgage L’hypothèque de Consortium

The Consortium mortgage has a number of con-5 L’hypothèque de Consortium comporte un cer-
troversial features. It provides that neither interest tain nombre d’aspects controversés. Elle prévoit
nor principal will be payable until the municipality que ni les intérêts ni le principal ne seront exi-
has completed a secondary plan for the subject gibles tant et aussi longtemps que la municipalité
property and assumed the services on the lands. n’aura pas établi un plan secondaire pour les ter-
These steps would open the way to Consortium to rains visés et doté ceux-ci de services. Cela per-
develop the lands for residential homes under a mettrait à Consortium d’aménager les terrains en
plan of subdivision in accordance with the Plan- vue d’y construire des résidences selon un plan de
ning Act, R.S.O. 1990, c. P.13. Payment of the lotissement conforme à la Loi sur l’aménagement
principal monies is not tied to any calendar date, du territoire, L.R.O. 1990, ch. P.13. Le rembourse-
but is scheduled to begin three years after interest ment du principal n’a pas à être effectué à une date
begins to accrue. Consortium explained this particulière, mais il doit débuter trois ans après que
arrangement on the basis that, until Clearwater les intérêts auront commencé à courir. Consortium
(now Sarnia) satisfies this condition, which it was a expliqué cette entente par le fait que, jusqu’à ce
anticipated would be done “almost immediately” que Clearwater (maintenant Sarnia) remplisse cette
after the sale, Consortium would be the owner of condition, ce qui, croyait-on, serait fait «presque
undeveloped land worth only a fraction of the immédiatement» après la vente, elle posséderait
purchase price. From Sarnia’s perspective, these une propriété non bâtie ne valant qu’une fraction
financial terms mean that the $3,390,812 Consor- du prix d’achat. Pour Sarnia, ces conditions finan-
tium mortgage generates no immediate benefit for cières signifient que l’hypothèque de 3 390 812 $
the City and, further, could be criticized as an de Consortium ne génère aucun bénéfice immédiat
inducement to facilitate the development of the pour la ville, et qu’elle pourrait, en outre, être criti-
Consortium lands ahead of other raw lands in the quée comme mesure d’incitation à aménager les
municipality, perhaps contrary to the priority that terrains de Consortium en priorité par rapport à
ordinary planning considerations might otherwise d’autres terrains vagues de la municipalité, peut-
dictate. être même contrairement à ce que pourraient com-

mander les considérations habituelles en matière
d’aménagement du territoire.

Another controversial feature of the Consortium6 Un autre aspect controversé de l’opération de
transaction is the continuing insistence of the Consortium est le fait que ses actionnaires et diri-
shareholders and principals on anonymity. The geants persistent à vouloir garder l’anonymat. La
Town of Clearwater had not insisted on disclosure, ville de Clearwater n’avait pas insisté pour que
and its dealings had all been with the developer’s leur identité soit révélée et avait toujours traité
lawyer. Accordingly, Consortium now argues that avec l’avocat du promoteur. Consortium fait donc
anonymity has somehow become a contractual maintenant valoir que l’anonymat est en quelque
term of the sale of the park binding on the new sorte devenu une clause contractuelle de la vente
City of Sarnia. The identity of the shareholder(s) du parc, qui lie la nouvelle ville de Sarnia. L’iden-
remained undisclosed at the date of the hearing of tité des actionnaires n’avait toujours pas été révé-
this appeal. The other appellants, Kenneth lée à la date de l’audition du présent pourvoi. Les
MacAlpine, James Pumple and MacPump Devel- autres appelants, Kenneth MacAlpine, James
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[1998] 3 R.C.S. 11CONSORTIUM DEVELOPMENTS c. SARNIA Le juge Binnie

opments Ltd., were (or were involved with) the Pumple et MacPump Developments Ltd., étaient
predecessors in title of the lands involved in some les prédécesseurs en titre (ou étaient liés aux pré-
of the transactions, and have joined in the chal- décesseurs en titre) des terrains qui ont fait l’objet
lenge to the judicial inquiry on the basis that they de certaines des opérations, et ils se sont joints à la
consider themselves to be potential targets. In ear- contestation de l’enquête judiciaire pour le motif
lier judicial review proceedings, the Sarnia City qu’ils se considèrent comme des cibles éven-
Solicitor filed an affidavit stating: tuelles. Dans le cadre d’un contrôle judiciaire anté-

rieur, l’avocate de la ville de Sarnia a déposé un
affidavit dans lequel il était affirmé:

One councillor and the Mayor of Clearwater Council [TRADUCTION] Un des conseillers municipaux et le maire
and two of the principals of MacPump were all de Clearwater, de même que deux dirigeants de
employed by the same Real Estate Company during the MacPump, travaillaient pour la même société immobi-
relevant time. As a result, questions are raised concern- lière à l’époque pertinente, ce qui soulève des questions
ing Conflict of Interest legislation. légales en matière de conflits d’intérêts.

The Investigations Les enquêtes

Local taxpayers petitioned the Minister of 7Des contribuables municipaux ont adressé une
Municipal Affairs to convene an inquiry under pétition au ministre des Affaires municipales pour
s. 178 of the Municipal Act, R.S.O. 1990, c. M.45. demander la tenue d’une enquête fondée sur
The Ministry investigated and decided not to order l’art. 178 de la Loi sur les municipalités, L.R.O.
a provincial inquiry, but referred the matter to the 1990, ch. M.45. Après examen, le Ministère a
Ontario Provincial Police Anti-Rackets Branch. On décidé de ne pas ordonner la tenue d’une enquête
August 18, 1993, the Ontario Provincial Police provinciale, mais il a soumis l’affaire à la direction
issued a press release advising that the police de la lutte contre l’escroquerie de la Police provin-
investigation had been concluded and revealed “no ciale de l’Ontario. Le 18 août 1993, la Police pro-
evidence of the commission of any criminal vinciale de l’Ontario a annoncé, dans un commu-
offence”. On two occasions, the role of the solici- niqué de presse, que son enquête était terminée et
tors for Consortium in the land transactions was qu’elle n’avait révélé [TRADUCTION] «aucune
investigated by the Law Society of Upper Canada. preuve de la perpétration d’une infraction crimi-
On both occasions, the Law Society found no evi- nelle». Le rôle joué par les avocats de Consortium
dence of professional misconduct or conduct dans les opérations immobilières a fait l’objet de
unbecoming a solicitor and took no action. deux enquêtes du Barreau du Haut-Canada qui a

conclu, dans les deux cas, à l’absence de preuve de
faute ou de conduite professionnelle indigne d’un
avocat, et n’a pris aucune mesure.

The First Sarnia City Council Resolution La première résolution du conseil municipal de
Sarnia

On November 23, 1992, Sarnia City Council 8Le 23 novembre 1992, le conseil municipal de
passed a Resolution pursuant to s. 100(1) of the Sarnia a adopté une résolution fondée sur le
Municipal Act to establish a judicial inquiry con- par. 100(1) de la Loi sur les municipalités, visant
cerning the land transactions. Section 100(1) l’ouverture d’une enquête judiciaire sur les opéra-
grants a broad power to Ontario municipalities to tions immobilières. Le paragraphe 100(1) confère
authorize judicial inquiries into matters of munici- aux municipalités ontariennes un vaste pouvoir
pal concern. The appellants say that this power is d’autoriser la tenue d’enquêtes judiciaires sur des
divided into two distinct branches. The first branch questions d’intérêt municipal. Les appelants disent
contemplates an investigation into specific miscon- que ce pouvoir comporte deux volets distincts. Le
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12 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

duct and the second branch contemplates an premier volet concerne la tenue d’une enquête sur
inquiry more generally into the good government une inconduite particulière, et le second a trait plus
of the municipality, “or the conduct of any part of généralement à la tenue d’une enquête sur le bon
its public business”, as follows: gouvernement de la municipalité ou sur «la façon

de traiter une partie des affaires publiques de celle-
ci»:

100. — (1) Where the council of a municipality 100 (1) . . . lorsque le conseil d’une municipalité
passes a resolution requesting a judge of the Ontario adopte une résolution en vue de demander à un juge de
Court (General Division) to investigate [the first la Cour de l’Ontario (Division générale), soit d’enquêter
branch] any matter relating to a supposed malfeasance, [premier volet] sur toute question relative à un cas pré-
breach of trust or other misconduct on the part of a sumé de méfait, d’abus de confiance ou d’inconduite de
member of the council, or an officer or employee of the la part d’un membre du conseil ou d’un agent ou d’un
corporation, or of any person having a contract with it, employé de la municipalité, ou de quiconque est lié à la
in regard to the duties or obligations of the member, municipalité par un contrat, quant à ses fonctions ou à
officer, employee or other person to the corporation, or ses obligations, soit d’enquêter [deuxième volet] sur ou
[the second branch] to inquire into or concerning any au sujet de toute question qui se rapporte au bon gouver-
matter connected with the good government of the nement de la municipalité ou à la façon de traiter une
municipality or the conduct of any part of its public partie des affaires publiques de celle-ci, notamment une
business, including any business conducted by a com- affaire traitée par une commission nommée par le con-
mission appointed by the municipal council or elected seil municipal ou élue par les électeurs . . .
by the electors. . . .

The operative portion of the text of the first9 Voici la partie essentielle de la première résolu-
Sarnia City Council Resolution provided as fol- tion adoptée par le conseil municipal de Sarnia:
lows:

THAT Sarnia City Council ask for the appointment of a [TRADUCTION] QUE le conseil municipal de Sarnia
Judge under the appropriate legislation to carry out an demande la nomination d’un juge en vertu de la loi
inquiry for the City concerning the sale of City lands to appropriée qui sera chargé de mener une enquête pour le
Consortium and the sale from Consortium to the compte de la ville concernant la vente de terrains muni-
Lambton County Separate School Board of land in OPA cipaux à Consortium et la vente, par Consortium au
#7, and Lottie Neely Park. Conseil d’écoles séparées catholiques de Lambton, d’un

terrain situé dans OPA no 7 et du parc Lottie Neely.

Consortium has consistently taken the position10 Consortium a constamment soutenu que l’en-
that the proposed judicial inquiry is not directed at quête judiciaire projetée ne porte pas sur des ques-
concerns with respect to “good government” or tions de «bon gouvernement» ou d’«affaires
“the public business” but constitutes a substitute publiques», mais qu’elle est un substitut d’enquête
police investigation. Consortium supports its case policière. À l’appui de son point de vue, Consor-
not only by reference to the inconclusive OPP tium renvoie non seulement aux enquêtes infruc-
investigation and Law Society inquiries already tueuses de la PPO et du Barreau du Haut-Canada
mentioned, but also by reference to local press susmentionnées, mais également à des articles de
reports of the various statements by Sarnia munici- presse locale relatant les diverses déclarations de
pal politicians, including the following: politiciens municipaux de Sarnia, dont les sui-

vantes:

(i) On July 17, 1993, Alderman John Vollmar is (i) Le 17 juillet 1993, le conseiller John Vollmar
quoted as saying, “People who talked to me aurait dit: [TRADUCTION] «Les gens qui me par-
want answers, who’s involved . . . the legality lent veulent des réponses au sujet des per-
and the morality of it”. sonnes en cause [. . .] de la légalité et de la

moralité de l’affaire».

19
98

 C
an

LI
I 7

62
 (

S
C

C
)



[1998] 3 R.C.S. 13CONSORTIUM DEVELOPMENTS c. SARNIA Le juge Binnie

(ii) On August 19, 1993, Alderman Elizabeth (ii) Le 19 août 1993, la conseillère Elizabeth
Wood is quoted as saying that “council is Wood aurait affirmé que [TRADUCTION] «le
interested in finding out about ‘mistakes in conseil veut vérifier s’il y a eu des erreurs de
judgment and possible conflicts of interest’”. jugement et des conflits d’intérêts».

(iii) On August 31, 1993, Mayor Mike Bradley is (iii) Le 31 août 1993, on cite le point de vue du
quoted with respect to his views on why the maire Mike Bradley sur la raison pour
city wanted to proceed with the judicial laquelle la ville demandait de procéder à l’en-
inquiry: quête judiciaire:

He said council wants to find out who the unnamed [TRADUCTION] Il a dit que le conseil veut connaı̂tre
principals are behind Consortium, since the city inher- l’identité des dirigeants anonymes de Consortium, étant
ited from Clearwater its purchase arrangement with the donné que la ville a hérité de Clearwater la convention
group, which includes a $3.4 million mortgage. d’achat intervenue entre cette dernière et le groupe, qui

comprend une hypothèque de 3,4 millions $.

[Council] also wants to know why Clearwater acted [Le conseil] veut également savoir pourquoi Clearwa-
as it did and whether any public official had a conflict of ter a agi ainsi et si des fonctionnaires étaient en conflit
interest. d’intérêts.

(iv) On September 3, 1993, Alderman Terry Bur- (iv) Le 3 septembre 1993, le conseiller Terry Bur-
rell is quoted as saying that the OPP investi- rell aurait déclaré que les enquêtes de la PPO
gations “did not examine whether members of [TRADUCTION] «n’ont pas porté sur la question
public bodies, like Clearwater council, were de savoir si des membres d’organismes
in conflict of interest . . . that is the outstand- publics, tel le conseil de Clearwater, étaient
ing question here”. Alderman Wood is quoted en conflit d’intérêts [. . .] c’est la question qui
as saying that a judicial inquiry is a powerful se pose ici». La conseillère Wood aurait dit
instrument to get at the truth of whether pub- qu’une enquête judiciaire est un excellent
lic officials or staff “misused” their positions. moyen de connaı̂tre la vérité concernant la

question de savoir si des fonctionnaires ou des
employés «ont abusé» de leurs positions.

(v) On February 14, 1994, Alderman Dave (v) Le 14 février 1994, le conseiller Dave Boushy
Boushy is quoted as saying that “the issue is aurait déclaré que [TRADUCTION] «la question
whether there were any laws broken when the est de savoir si des lois ont été violées dans le
transactions took place”. cadre de ces opérations».

(vi) On February 16, 1994, while commenting on (vi) Le 16 février 1994, alors qu’il commentait la
the OPP finding that there was no evidence of conclusion de la PPO qu’il n’y avait aucune
commission of a criminal offence, Mayor preuve de la perpétration d’une infraction cri-
Mike Bradley is quoted as stating that such a minelle, le maire Mike Bradley aurait dit
finding does not mean everything was above qu’une telle conclusion ne signifiait pas que
board. tout avait été fait dans les règles.

Consortium sought to develop the factual foun- 11Consortium a cherché à établir les faits à l’appui
dation for the allegation that the inquiry was a de l’allégation que l’enquête était une tentative
colourable attempt to create a substitute criminal déguisée de tenir un substitut d’enquête criminelle,
inquiry by causing summonses to be issued to en faisant délivrer des assignations à des membres
members of the Sarnia City Council and some of du conseil municipal de Sarnia et à certains hauts
its senior officials. These summonses were ulti- fonctionnaires de la ville. Les assignations ont, en
mately quashed by the courts below, and this fin de compte, été annulées par les tribunaux d’ins-
quashing gives rise to one of the grounds of appeal tance inférieure, et ces annulations sont à l’origine
to this Court. d’un des moyens d’appel devant notre Cour.
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14 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

Quashing the First Sarnia City Council Resolution L’annulation de la première résolution du conseil
municipal de Sarnia

The first Resolution was quashed for vagueness;12 La première résolution a été annulée pour cause
see MacPump Developments Ltd. v. Sarnia (City) d’imprécision; voir MacPump Developments Ltd.
(1994), 20 O.R. (3d) 755 (C.A.). However, the c. Sarnia (City) (1994), 20 O.R. (3d) 755 (C.A.).
Court of Appeal did hold on that occasion that as Cependant, la Cour d’appel a alors décidé qu’étant
Sarnia now included within its boundaries the donné que la nouvelle ville de Sarnia englobait
whole of the former municipality of Clearwater, désormais tout le territoire de l’ancienne municipa-
and stood in its place under s. 9 of the amalgamat- lité de Clearwater qu’elle avait remplacée en vertu
ing statute, the new City of Sarnia had the power de l’art. 9 de la loi opérant la fusion, elle avait, aux
under s. 100 to pass a properly framed resolution termes de l’art. 100, le pouvoir d’adopter une réso-
to inquire into the affairs of the former municipal- lution en bonne et due forme visant l’ouverture
ity of Clearwater. Doherty J.A. observed at p. 771: d’une enquête sur les affaires de l’ancienne muni-

cipalité de Clearwater. Le juge Doherty a fait
remarquer, à la p. 771:

. . . matters connected with the good government or pub- [TRADUCTION] . . . les questions se rapportant au bon
lic business of Clearwater are after amalgamation mat- gouvernement ou aux affaires publiques de Clearwater
ters connected with the good government and public constituent, depuis la fusion, des questions se rapportant
business of Sarnia. au bon gouvernement et aux affaires publiques de Sar-

nia.

The Second Sarnia City Council Resolution La deuxième résolution du conseil municipal de
Sarnia

On January 9, 1995, only a month after the13 Le 9 janvier 1995, un mois seulement après
quashing of its previous Resolution authorizing a l’annulation de sa résolution antérieure autorisant
judicial inquiry, and more than 16 months after ter- la tenue d’une enquête judiciaire et plus de 16
mination of the OPP investigation, the City of mois après la fin de l’enquête de la PPO, la ville de
Sarnia passed a longer and more detailed authoriz- Sarnia a adopté une résolution d’autorisation plus
ing Resolution that referred specifically to the longue et détaillée qui renvoyait expressément à la
“good government” and “conduct of public busi- partie de l’art. 100 de la Loi sur les municipalités
ness” branch of s. 100 of the Municipal Act. As its traitant du «bon gouvernement» et de la «façon de
terms formed a significant part of the argument on traiter des affaires publiques». Comme cette réso-
the appeal, I reproduce it in full: lution constitue une partie importante de l’argu-

mentation soumise en appel, je la reproduis en
entier:

Being a Resolution to request a Judicial Inquiry pur- [TRADUCTION] Résolution visant l’ouverture d’une
suant to Section 100 of the Municipal Act, and to pro- enquête judiciaire fondée sur l’article 100 de la Loi
vide the Terms of Reference therefor sur les municipalités et à en établir le mandat

WHEREAS, under section 100 of the Municipal Act, ATTENDU QUE, en vertu de l’article 100 de la Loi
R.S.O. 1990, c. M.45, a Council of a municipality may, sur les municipalités, L.R.O. 1990, ch. M.45, un conseil
by resolution, request a Judge of the Ontario Court municipal peut, par résolution, demander à un juge de la
(General Division), to inquire into or concerning any Cour de l’Ontario (Division générale) d’enquêter sur ou
matter connected with the good government of the au sujet de toute question se rapportant au bon gouver-
municipality, or the conduct of any part of its public nement de la municipalité ou à la façon de traiter une
business; partie de ses affaires publiques;
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[1998] 3 R.C.S. 15CONSORTIUM DEVELOPMENTS c. SARNIA Le juge Binnie

AND WHEREAS any Judge so requested shall make ET ATTENDU QUE le juge saisi d’une telle demande
the Inquiry and shall report with all convenient speed, to doit procéder à l’enquête et remettre au conseil, dans les
Council, the result of the Inquiry and the evidence meilleurs délais, les résultats de cette enquête et les élé-
taken, and for that purpose shall have all the powers of a ments de preuve recueillis, et qu’à cette fin le juge a
commission under Part II of the Public Inquiries Act, tous les pouvoirs conférés à une commission par la par-
R.S.O. 1990, c. P.41; tie II de la Loi sur les enquêtes publiques, L.R.O. 1990,

ch. P.41;

AND WHEREAS the Corporation of the City of ET ATTENDU QUE la municipalité de Sarnia est
Sarnia has become the owner of certain lands, shown on devenue propriétaire de certains terrains, indiqués sur la
the attached map, and known as the “Lottie Neely carte ci-jointe et connus sous le nom de «terrains Lottie
lands” or “Lottie Neely Park”, as a result of the amalga- Neely» ou «parc Lottie Neely», par suite de la fusion
mation of the former Town of Clearwater (“Clearwa- des anciennes villes de Clearwater («Clearwater») et de
ter”) with the former City of Sarnia, and as a result of Sarnia, et par suite de l’achat de ces terrains à MacPump
the purchase of these lands from MacPump Develop- Developments Ltd. («MacPump») par Clearwater;
ments Ltd. (“MacPump”) by Clearwater;

AND WHEREAS the consideration for the purchase ET ATTENDU QUE, en contrepartie de son achat des
by Clearwater of the Lottie Neely lands included, in terrains Lottie Neely, Clearwater a consenti à Mac-
addition to the purchase price of $1,200,000.00, the Pump, outre le versement du prix d’achat de
granting to MacPump of a right of first refusal on a 142 1 200 000 $, un droit de premier refus sur une parcelle
acre parcel of land owned by Clearwater, also shown on de terrain de 142 acres lui appartenant, laquelle est éga-
the attached map, and known as the “Parklands”; lement indiquée sur la carte ci-jointe et connue sous le

nom de «terrain Parklands»;

AND WHEREAS Clearwater sold the Parklands to ET ATTENDU QUE Clearwater a vendu le terrain
Consortium Developments (Clearwater) Ltd. (“Consor- Parklands à Consortium Developments (Clearwater)
tium”) following a public tender process, which was Ltd. («Consortium») à la suite d’un appel d’offres, sous
subject to the right of first refusal; réserve du droit de premier refus;

AND WHEREAS, prior to the sale of the Parklands ET ATTENDU QUE, avant la vente du terrain
to Consortium, Clearwater declined to negotiate with Parklands à Consortium, Clearwater a refusé de négo-
the Lambton County Roman Catholic Separate School cier avec le Conseil d’écoles séparées catholiques de
Board (the “Board”), the Board’s offer to purchase a Lambton (le «conseil scolaire») l’offre de ce dernier
portion of the Parklands; d’acheter une partie du terrain Parklands;

AND WHEREAS the right of first refusal granted by ET ATTENDU QUE le droit de premier refus con-
Clearwater to MacPump, was assigned by MacPump, to senti par Clearwater à MacPump a été cédé par
a trustee (the “Trustee”); MacPump à un fiduciaire (le «fiduciaire»);

AND WHEREAS the Trustee agreed to sell a 35 acre ET ATTENDU QUE le fiduciaire a accepté de vendre
parcel of the Parklands to the Board; au conseil scolaire une parcelle de 35 acres du terrain

Parklands;

AND WHEREAS the Parklands which Clearwater ET ATTENDU QUE le terrain Parklands que Clear-
sold to Consortium were conveyed in two parcels, as water a vendu à Consortium a été cédé en deux par-
follows: celles, de la façon suivante:

1. a 35 acre parcel conveyed to the Trustee, and 1. une parcelle de 35 acres cédée au fiduciaire, et

2. a 107 acre parcel conveyed to Consortium. 2. une parcelle de 107 acres cédée à Consortium.

AND WHEREAS, on the same day that the Parklands ET ATTENDU QUE le même jour où Clearwater a
were conveyed by Clearwater to the Trustee and Con- cédé le terrain Parklands au fiduciaire et à Consortium,
sortium, the Trustee conveyed the 35 acre parcel of land, le fiduciaire a cédé la parcelle de 35 acres à un fidu-
to a trustee, in trust for the Board; ciaire agissant pour le compte du conseil scolaire;
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16 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

AND WHEREAS, as a result of the sale to Consor- ET ATTENDU QUE, par suite de la vente à Consor-
tium, the Corporation of the City of Sarnia is now the tium, la municipalité de Sarnia est titulaire d’une hypo-
holder of a mortgage in the amount of $3,390,812.20 on thèque de 3 390 812,20 $ sur la parcelle de 107 acres du
the 107 acre portion of the Parklands, which mortgage terrain Parklands, laquelle hypothèque a été enregistrée
was registered April 5th, 1990 and provides, in part, le 5 avril 1990 et prévoit notamment que:
that:

“The said principal sum shall be repayable as follows: «Le principal sera remboursable de la façon suivante:

a) interest shall be calculated at the rate of 10% per a) les intérêts seront calculés au taux annuel de 10
annum, half yearly not in advance, and shall be pour 100, de façon semestrielle non à l’avance, et
payable yearly. Interest shall commence on the ils seront payables annuellement. Les intérêts
completion by the Chargee of the secondary plan commenceront à courir dès que le titulaire de la
for the subject property and upon completion and charge aura réalisé le plan secondaire relatif aux
assumption by the Chargee of the infrastructure in terrains en cause et doté ceux-ci de l’infrastruc-
relation thereto in order that the lands being ture nécessaire en vue de leur aménagement dans
charged can proceed to be developed by plan of le cadre d’un plan de lotissement conforme à la
subdivision in accordance with the Planning Act. Loi sur l’aménagement du territoire.

b) all outstanding principal and interest to be due b) toute partie du principal ou des intérêts dus et
and payable three (3) years from the date upon payables dans un délai de trois (3) ans à partir de
which interest commences as set out in clause (a) la date à laquelle les intérêts commenceront à
above.” courir tel que prévu dans la clause a) qui pré-

cède.»

AND WHEREAS the conditions precedent for the ET ATTENDU QUE les conditions auxquelles les
commencement of interest on the principal sum secured intérêts commenceraient à courir sur le principal garanti
by the mortgage have not been satisfied; par l’hypothèque n’ont pas été remplies;

AND WHEREAS, by virtue of section 9 of the ET ATTENDU QUE, en vertu de l’article 9 de la
Sarnia-Lambton Act, S.O. 1989, c. 41, the assets and lia- Sarnia-Lambton Act, S.O. 1989, ch. 41, l’actif et le pas-
bilities of Clearwater have become assets and liabilities sif de Clearwater sont devenus l’actif et le passif de la
of the City of Sarnia, and the City stands in the place of ville de Sarnia, et que cette ville remplace Clearwater;
Clearwater;

AND WHEREAS a public inquiry would permit the ET ATTENDU QU’une enquête publique permettrait
public to understand and evaluate fully the above noted au public de comprendre et d’apprécier pleinement les
transactions, and would permit the Commissioner to opérations susmentionnées, et permettrait au commis-
make recommendations that would be of benefit for the saire de faire des recommandations avantageuses quant
future conduct of the public business of the municipal- à la façon de traiter les affaires publiques de la munici-
ity; palité à l’avenir;

AND WHEREAS the City of Sarnia has received ET ATTENDU QUE la ville de Sarnia a reçu des
delegations and petitions calling for the City to inquire délégations et des pétitions lui demandant d’enquêter
into these transactions; sur ces opérations;

AND WHEREAS the Ontario Court of Appeal has ET ATTENDU QUE la Cour d’appel de l’Ontario a
affirmed the City’s right to pass such a Resolution; confirmé le droit de la ville d’adopter une telle résolu-

tion;

NOW THEREFORE THE MUNICIPAL COUNCIL LE CONSEIL MUNICIPAL DE LA VILLE DE
OF THE CORPORATION OF THE CITY OF SARNIA SARNIA A DONC RÉSOLU DE:
DOES HEREBY RESOLVE THAT:

1. An Inquiry is hereby requested to be conducted 1. demander, par la présente, la tenue d’une enquête
pursuant to that portion of Section 100 of the Munici- conformément à la partie de l’article 100 de la Loi sur
pal Act which authorizes the Commissioner to, les municipalités qui autorise le commissaire à
“inquire into, or concerning, any matter connected «enquêter sur ou au sujet de toute question qui se rap-
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[1998] 3 R.C.S. 17CONSORTIUM DEVELOPMENTS c. SARNIA Le juge Binnie

with the good government of the municipality, or the porte au bon gouvernement de la municipalité ou à la
conduct of any part of its public business”, and façon de traiter une partie des affaires publiques de

celle-ci», et de

2. The Honourable Mr. Justice Gordon P. Killeen be 2. demander que monsieur le juge Gordon P. Killeen
requested to act as Commissioner for the Inquiry. agisse en tant que commissaire pour les fins de l’en-

quête.

AND IT IS FURTHER RESOLVED THAT the Terms IL EST EN OUTRE RÉSOLU QUE le mandat de
of Reference of the Inquiry shall be: l’enquête soit le suivant:

To inquire into all aspects of the above transactions, Enquêter sur tous les aspects des opérations susmen-
their history and their impact on the ratepayers of the tionnées, leur historique et leur incidence sur les con-
City of Sarnia as they relate to the good government tribuables de la ville de Sarnia, dans la mesure où
of the municipality, or the conduct of its public busi- elles touchent au bon gouvernement de la municipa-
ness, and to make any recommendations which the lité ou à la façon de traiter ses affaires publiques, et
Commissioner may deem appropriate and in the pub- faire les recommandations que le commissaire pourra
lic interest as a result of his Inquiry. juger appropriées et dans l’intérêt du public, à la suite

de son enquête.

AND IT IS FURTHER RESOLVED THAT the Com- IL EST EN OUTRE RÉSOLU QUE le commissaire,
missioner, in conducting the Inquiry into the transac- en enquêtant sur les opérations en cause auxquelles la
tions in question to which the Town of Clearwater was a ville de Clearwater a pris part, et sans toucher expressé-
party, and without expressly inquiring into the internal ment aux affaires internes et à la conduite du conseil
affairs and conduct of the Board, except as is incidental scolaire, sauf de manière accessoire à son enquête prin-
to his primary inquiry, is empowered to ask any ques- cipale, aura le pouvoir de poser toute question qu’il
tions which he may consider as necessarily incidental or pourra juger nécessairement accessoire à la compréhen-
ancillary to a complete understanding of these transac- sion complète de ces opérations.
tions.

AND, for the purpose of providing fair notice to those ET, afin d’aviser dans un délai raisonnable les per-
individuals who may be required to attend and give evi- sonnes qui pourront être appelées à témoigner, et sans
dence, and without infringing on the Commissioner’s porter atteinte au pouvoir discrétionnaire du commis-
discretion in conducting the Inquiry in accordance with saire de mener l’enquête conformément au mandat
the Terms of Reference stated herein, it is anticipated énoncé aux présentes, il est prévu que l’enquête pourra
that the Inquiry may include the following: porter sur les sujets suivants notamment:

1. an inquiry into all relevant circumstances pertain- 1. toutes les circonstances pertinentes relatives aux
ing to the various transactions referred to herein, diverses opérations mentionnées aux présentes, y
including: their relationship to one another; the compris: le lien qui existe entre elles; la contre-
consideration provided by the parties in each partie fournie par les parties dans chaque cas; l’at-
instance; the granting by Clearwater of a right of tribution, par Clearwater, d’un droit de premier
first refusal to MacPump upon the purchase of the refus à MacPump dans le cadre de l’achat des ter-
Lottie Neely lands by Clearwater; the acceptance rains Lottie Neely par Clearwater; l’acceptation,
by Clearwater of a mortgage given by Consortium par Clearwater, d’une hypothèque constituée par
upon its purchase of the Parklands; and the timing Consortium dans le cadre de son achat du terrain
of the various transactions in relation to one Parklands; le moment où ont été conclues les
another and in relation to the amalgamation of diverses opérations les unes par rapport aux autres
Clearwater and the former City of Sarnia; et par rapport à la fusion de Clearwater et de l’an-

cienne ville de Sarnia;

2. an inquiry into the nature and extent of the infor- 2. la nature et l’importance des renseignements dont
mation which was available to the parties to the disposaient les parties ayant pris part aux diverses
various transactions at all relevant times; opérations, à toutes les époques pertinentes;

3. an inquiry into the relationships, if any, between 3. les liens, s’il en est, qui existaient entre, d’une
the elected and administrative representatives of part, les représentants élus et les administrateurs
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18 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

Clearwater, and the principals and representatives de Clearwater et, d’autre part, les dirigeants et les
of the Board, MacPump, the Trustee and Consor- représentants du conseil scolaire, MacPump, le
tium at all relevant times; and fiduciaire et Consortium, à toutes les époques per-

tinentes; et

4. an inquiry into the legal or other professional 4. les avis juridiques ou autres avis professionnels
advice obtained by Clearwater in connection with obtenus par Clearwater relativement aux négocia-
its negotiations. tions qu’elle menait.

Second Judicial Review Application La deuxième demande de contrôle judiciaire

On February 28, 1995, several weeks after pas-14 Le 28 février 1995, plusieurs semaines après
sage of the Second Sarnia City Council Resolu- l’adoption de la deuxième résolution du conseil
tion, the present applications for judicial review municipal de Sarnia, les présentes demandes de
were commenced. Included in the grounds was the contrôle judiciaire ont été déposées. Un des motifs
allegation that the Second Sarnia City Council invoqués était que la deuxième résolution du con-
Resolution had a colourable purpose in that it: seil municipal de Sarnia avait un objet déguisé vu

qu’elle:

. . . creates an inquiry into the supposed misconduct of [TRADUCTION] . . . institue une enquête sur la prétendue
named and unnamed individuals while purporting to inconduite de personnes nommées et non nommées tout
create an inquiry into the good government of the en visant l’ouverture d’une enquête sur le bon gouverne-
municipality. ment de la municipalité.

Opening of the Commission of Inquiry L’ouverture de l’enquête de la commission

On March 6, 1995, Commissioner Gordon P.15 Le 6 mars 1995, le commissaire Gordon P.
Killeen, a justice of the Ontario Court (General Killeen, juge de la Cour de l’Ontario (Division
Division), opened his inquiry. His opening state- générale), a ouvert son enquête. Dans son allocu-
ment indicated an intention to proceed without tion d’ouverture, il a exprimé son intention de pro-
awaiting the final resolution of the judicial review céder à l’enquête sans attendre l’issue des
applications together with an outline of the general demandes de contrôle judiciaire et a tracé les
inquiry procedure he would follow. The appellants grandes lignes de la procédure d’enquête générale
took the position that Commissioner Killeen had qu’il suivrait. Les appelants ont prétendu que le
made up his mind not only to proceed without commissaire Killeen avait non seulement décidé de
hearing their submissions, but also how he would procéder sans entendre leurs arguments, mais éga-
proceed. They brought a motion to seek his lement décidé de la façon dont il procéderait. Ils
removal from the inquiry. This removal motion ont déposé une requête visant à le révoquer. Cette
was dismissed by a unanimous Divisional Court by requête en révocation a été rejetée à l’unanimité
order dated March 10, 1995. par la Cour divisionnaire dans une ordonnance

datée du 10 mars 1995.

Subpoena to Members of City Council Les assignations à comparaı̂tre délivrées à des
membres du conseil municipal

As stated, in an effort to advance its allegation16 Comme nous l’avons vu, pour étayer son alléga-
of colourable purpose Consortium caused sum- tion d’objet déguisé, Consortium a fait délivrer des
monses to be issued to various members of City assignations à divers membres du conseil munici-
Council and senior city officials to testify as wit- pal et à des hauts fonctionnaires de la ville leur
nesses in the pending motions for judicial review. enjoignant de témoigner dans le cadre des
The Divisional Court, on a preliminary motion demandes de contrôle judiciaire en instance. À la
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[1998] 3 R.C.S. 19CONSORTIUM DEVELOPMENTS c. SARNIA Le juge Binnie

with written reasons released on April 12, 1995, 81 suite d’une requête préliminaire, la Cour division-
O.A.C. 102, quashed the summonses on the basis naire a, dans des motifs écrits déposés le 12 avril
that evidence about the intent of individual mem- 1995, 81 O.A.C. 102, annulé les assignations pour
bers would be irrelevant to the validity of the le motif que la preuve de l’intention de chaque
Council resolution, citing Thorne’s Hardware Ltd. membre ne serait pas pertinente pour décider de la
v. The Queen, [1983] 1 S.C.R. 106. validité de la résolution du conseil municipal,

citant l’arrêt Thorne’s Hardware Ltd. c. La Reine,
[1983] 1 R.C.S. 106.

Relevant Statutory Provisions Les dispositions législatives pertinentes

Section 100(1) of the Municipal Act, R.S.O. 17Le paragraphe 100(1) de la Loi sur les munici-
1990, c. M.45, provides: palités, L.R.O. 1990, ch. M.45, se lit ainsi:

 100. — (1) Where the council of a municipality 100 (1) Le juge effectue une enquête, lorsque le con-
passes a resolution requesting a judge of the Ontario seil d’une municipalité adopte une résolution en vue de
Court (General Division) to investigate any matter relat- demander à un juge de la Cour de l’Ontario (Division
ing to a supposed malfeasance, breach of trust or other générale), soit d’enquêter sur toute question relative à
misconduct on the part of a member of the council, or an un cas présumé de méfait, d’abus de confiance ou d’in-
officer or employee of the corporation, or of any person conduite de la part d’un membre du conseil ou d’un
having a contract with it, in regard to the duties or obli- agent ou d’un employé de la municipalité, ou de qui-
gations of the member, officer, employee or other per- conque est lié à la municipalité par un contrat, quant à
son to the corporation, or to inquire into or concerning ses fonctions ou à ses obligations, soit d’enquêter sur ou
any matter connected with the good government of the au sujet de toute question qui se rapporte au bon gouver-
municipality or the conduct of any part of its public nement de la municipalité ou à la façon de traiter une
business, including any business conducted by a com- partie des affaires publiques de celle-ci, notamment une
mission appointed by the municipal council or elected affaire traitée par une commission nommée par le con-
by the electors, the judge shall make the inquiry and for seil municipal ou élue par les électeurs. Aux fins de
that purpose has all the powers of a commission under l’enquête, le juge a tous les pouvoirs conférés à une
Part II of the Public Inquiries Act, which Part applies to commission par la partie II de la Loi sur les enquêtes
such investigation as if it were an inquiry under that publiques, laquelle partie s’applique à l’enquête comme
Act, and the judge shall, with all convenient speed, s’il s’agissait d’une enquête effectuée en vertu de cette
report to the council the result of the inquiry and the evi- loi. En outre, le juge remet dans les meilleurs délais au
dence taken. conseil son rapport en ce qui concerne le résultat de

l’enquête et les preuves qu’il a recueillies.

Judgments Les jugements

The appellant’s application for judicial review to 18La demande de contrôle judiciaire des appelants
quash the new Resolution of January 9, 1995 was visant à faire annuler la nouvelle résolution du 9
dismissed by a majority of the Divisional Court janvier 1995 a été rejetée le 8 juin 1995 par la
(Steele J. and Rosenberg J. concurring, with Cour divisionnaire à la majorité (le juge Steele,
Borins J. dissenting) on June 8, 1995. The Court of avec l’appui du juge Rosenberg, le juge Borins
Appeal, on September 6, 1996, dismissed the étant dissident). Le 6 septembre 1996, la Cour
appeals of the decisions of the Divisional Court d’appel a rejeté les appels interjetés contre les
rendered on March 10 (the application to remove décisions rendues par la Cour divisionnaire le 10
Commissioner Killeen), April 12 (the quashing of mars (la demande de révocation du commissaire
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20 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

the subpoenas) and June 8, 1995 (dismissal of the Killeen), le 12 avril (l’annulation des assignations
judicial review applications on their merits). à comparaı̂tre) et le 8 juin 1995 (le rejet des

demandes de contrôle judiciaire sur le fond).

Ontario Court (General Division), Divisional Cour de l’Ontario (Division générale), Cour divi-
Court (1995), 23 O.R. (3d) 498 sionnaire (1995), 23 O.R. (3d) 498

Per Steele J., for the majority Le juge Steele, au nom de la cour à la majorité

A by-law or resolution is presumed to be valid19 Un règlement ou une résolution est présumé
and the onus was on the applicants to show that it valide et il incombait aux requérants d’établir qu’il
should be quashed. Doubtful expressions should be y avait lieu de l’annuler. En cas de doute, il y a lieu
resolved in favour of an intra vires interpretation. de l’interpréter comme étant intra vires. Le conseil
City council had the authority to pass a resolution municipal avait le pouvoir d’adopter une résolution
appointing the inquiry unless on the face of the visant l’ouverture de l’enquête sauf si, à première
resolution it is vague or infringes upon federal vue, elle était imprécise ou empiétait sur la compé-
criminal law powers. Even if the alleged oral con- tence fédérale en matière de droit criminel. Même
tract of non-disclosure regarding the names of si le prétendu contrat verbal de non-divulgation
Consortium’s principals was binding on Sarnia, des noms des dirigeants de Consortium liait Sar-
this would not preclude Sarnia from passing the nia, il ne l’empêchait pas d’adopter la résolution en
Resolution. The Resolution was not vague. It made cause. La résolution n’était pas imprécise. Elle éta-
the necessary connection required by s. 100 of the blissait le lien requis par l’art. 100 de la Loi entre
Act between the particular subject-matter and the l’objet visé et le bon gouvernement ou les affaires
good government or business affairs of the munici- de la municipalité. [TRADUCTION] «La [. . .] résolu-
pality. “The . . . resolution raises the issue to be tion soulève suffisamment la question qui doit être
investigated in a sufficient manner to show valid examinée pour démontrer l’existence d’un lien
connection to the public business and good gov- valide entre l’objet de l’enquête et les affaires
ernment of the municipality and the purpose of the publiques et le bon gouvernement de la municipa-
inquiry” (p. 515). The pith and substance of the lité» (p. 515). L’objet véritable de la résolution est
Resolution is to inquire into good government of la tenue d’une enquête sur le bon gouvernement de
the municipality and, in particular, the conduct of la municipalité et, en particulier, sur la façon de
its public business. All inquiries may result in evi- traiter ses affaires publiques. Toute enquête peut
dence showing bad conduct, and this possibility aboutir à une preuve de conduite répréhensible, et
alone is not sufficient to hold that the Resolution is cette seule possibilité ne suffit pas pour conclure à
invalid. It should be presumed that the Commis- l’invalidité de la résolution. Il y a lieu de présumer
sioner knows the law and would respond appropri- que le commissaire connaı̂t la loi et qu’il réagirait
ately if a question about evidence or the invasion de façon appropriée si une question était soulevée
of individual rights should arise. The application au sujet de la preuve ou de l’atteinte à des droits
for judicial review should be dismissed. individuels. La demande de contrôle judiciaire doit

être rejetée.

Per Rosenberg J., concurring Le juge Rosenberg, motifs concordants

The inquiry should be permitted to proceed for20 L’enquête devrait pouvoir se dérouler pour les
the reasons of Steele J. and for the following rea- raisons exposées par le juge Steele et pour celles
sons. The inquiry was being conducted by a supe- qui suivent. Elle était menée par un juge de cour
rior court judge well aware of the limits imposed supérieure qui connaissait bien les limites d’une
on an inquiry. It would be wrong to take too tech- enquête. Il serait erroné d’adopter une perception
nical a view of the requirement that terms of refer- trop technique de l’exigence que le mandat défi-
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ence define the questions to be answered. Only nisse les questions auxquelles il faut répondre. Ce
when the full details of the various land transac- n’est qu’une fois que tous les détails des diverses
tions have been explored can the true questions be opérations immobilières auront été analysés que
knowledgeably formulated and recommendations les véritables questions pourront être formulées en
made. connaissance de cause et que des recommandations

pourront être faites.

Per Borins J., dissenting Le juge Borins, dissident

Borins J. concluded that this was, in reality, a 21Le juge Borins a conclu qu’il s’agissait, en réa-
first branch inquiry, the focus of which was to lité, d’une enquête en vertu du premier volet du
determine whether there was anything corrupt pouvoir d’autorisation, qui était axée sur la ques-
respecting the land transactions, and not a second tion de savoir si les opérations immobilières
branch inquiry concerning good government or avaient été marquées par la corruption, et non pas
public business of the municipality. He concluded d’une enquête en vertu du deuxième volet de ce
(at p. 521) that its true purpose pouvoir, qui portait sur le bon gouvernement ou les

affaires publiques de la municipalité. Il a conclu (à
la p. 521) que son objet véritable

was to determine whether there was unspecified malfea- [TRADUCTION] était de déterminer si un méfait, un abus
sance, breach of trust, conflict of interest, or some other de confiance, un conflit d’intérêts, ou quelque autre acte
type of impropriety on the part of MacPump and Con- irrégulier, non spécifié, pouvait être attribué à MacPump
sortium, or their principals, or the representatives of the et à Consortium, ou à leurs dirigeants, ou encore aux
school board, or the representatives of the former Town représentants du conseil scolaire ou à ceux de l’ancienne
of Clearwater. ville de Clearwater.

Borins J. held that particulars are required for Le juge Borins a statué que des détails sont requis
either branch of s. 100, but especially the first pour chaque volet de l’art. 100, mais plus particu-
branch, and that this Resolution was improper lièrement pour le premier volet, et que la résolu-
because it “identifies nothing about the land trans- tion en cause était irrégulière parce qu’elle [TRA-
actions which may be suspect, such as a conflict of DUCTION] «n’identifie rien de suspect à propos des
interest or improper use of funds” (p. 527). He said opérations immobilières, telle l’existence d’un
(at pp. 531-32): conflit d’intérêts ou d’un détournement de fonds»

(p. 527). Il a dit (aux pp. 531 et 532):

In short, there is nothing on the face of the resolution, or [TRADUCTION] Bref, aucun aspect de la résolution, à pre-
in the evidence, that demonstrates that the subject matter mière vue, ni aucun élément de preuve n’établit que
of the proposed inquiry affects the good government or l’objet de l’enquête projetée a une incidence sur le bon
public business of Clearwater. Similarly, if character- gouvernement ou les affaires publiques de Clearwater.
ized as a first branch inquiry, the resolution also lacks De même, si on considère qu’elle vise l’ouverture d’une
particularity as it fails to state any act of alleged malfea- enquête en vertu du premier volet, la résolution manque
sance. également de détails étant donné qu’elle ne fait état

d’aucun méfait qui aurait été commis.

The Resolution offends the principle that a by-law, La résolution contrevient au principe selon lequel
or resolution, must express its meaning with suffi- les règlements ou résolutions doivent être suffi-
cient certainty to enable those persons affected by samment clairs pour que les personnes qu’ils tou-
it to understand it in order to be able to comply chent puissent les comprendre de manière à pou-
with it. Furthermore, the Resolution was void on voir s’y conformer. En outre, la résolution était
constitutional grounds. A review of all the circum- nulle pour des motifs constitutionnels. Un examen
stances led to the conclusion that the true purpose de toutes les circonstances permettait de conclure
of the inquiry was a criminal investigation. The que l’objet véritable de l’enquête était la tenue
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Resolution was an unconstitutional exercise by a d’une enquête criminelle. La résolution était un
municipal council of federal criminal law powers exercice inconstitutionnel, par un conseil munici-
under s. 91(27) of the Constitution Act, 1867. pal, de la compétence fédérale en matière de droit
Borins J. would have quashed the second City of criminel prévue au par. 91(27) de la Loi constitu-
Sarnia Resolution and halted the inquiry. tionnelle de 1867. Le juge Borins aurait annulé la

deuxième résolution de la ville de Sarnia et mis fin
à l’enquête.

Court of Appeal (1996), 30 O.R. (3d) 1 Cour d’appel (1996), 30 O.R. (3d) 1

The appeal was dismissed. Section 100(1) of the22 L’appel a été rejeté. Le paragraphe 100(1) de la
Municipal Act has two branches. Under the first Loi sur les municipalités comporte deux volets.
branch, the council can pass a resolution to investi- Selon le premier volet, le conseil municipal peut
gate supposed misconduct on the part of officials adopter une résolution visant l’ouverture d’une
or any person dealing with the municipality. Under enquête sur un cas présumé d’inconduite de la part
the second branch, the council can pass a resolu- d’un fonctionnaire de la municipalité ou de toute
tion to inquire into “any matter connected with the personne traitant avec cette dernière. Suivant le
good government of the municipality or the con- deuxième volet, le conseil municipal peut adopter
duct of any part of its public business”. The court une résolution visant l’ouverture d’une enquête sur
rejected the argument that the City’s Resolution «toute question qui se rapporte au bon gouverne-
was unlawful because it was drafted as a second ment de la municipalité ou à la façon de traiter une
branch inquiry, when in reality it created a first partie des affaires publiques de celle-ci». La cour a
branch inquiry without the appropriate procedural rejeté l’argument selon lequel la résolution de la
safeguards. The court concluded that it was not ville était illégale parce qu’à sa lecture même elle
necessary for the municipality to specify the visait la tenue d’une enquête en vertu du deuxième
branch under which it purports to act as it had volet, alors qu’en réalité elle visait l’ouverture
jurisdiction to act under either branch. d’une enquête fondée sur le premier volet qui ne

serait pas assortie des garanties procédurales
appropriées. La cour a conclu qu’il n’était pas
nécessaire que la municipalité précise le volet en
vertu duquel elle était censée agir, étant donné
qu’elle avait compétence pour agir en vertu de l’un
ou l’autre volet.

The argument that the Resolution was too vague23 L’argument selon lequel la résolution était trop
and lacked particularity was rejected. The pream- imprécise et manquait de détails a été rejeté. Le
ble to the Resolution described the land transac- préambule de la résolution donnait une description
tions in considerable detail. “It is clear that the très détaillée des opérations immobilières. [TRA-
land transactions are ‘the matter’ to be investigated DUCTION] «Il est clair que les opérations immobi-
within the meaning of s. 100(1) of the Municipal lières sont “la question” sur laquelle doit porter
Act” (p. 20). The Resolution was sufficiently par- l’enquête au sens du par. 100(1) de la Loi sur les
ticular to comply with the requirements of municipalités» (p. 20). La résolution était suffi-
s. 100(1) of the Act. McMurtry C.J.O. for the court samment détaillée pour satisfaire aux exigences du
observed (at p. 22) that: par. 100(1) de la Loi. Le juge en chef McMurtry a

souligné, au nom de la cour (à la p. 22), que:

The City of Sarnia has specified the “matter” to be [TRADUCTION] La ville de Sarnia a spécifié la «question»
investigated, and that matter is a limited, defined series sur laquelle l’enquête devait porter, et cette question se
of transactions. The resolution does not need to spell out limitait à une série déterminée d’opérations. Il n’est pas
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specific allegations for the commissioner to understand nécessaire que la résolution comporte des allégations
the potential problem areas that might be related to the particulières pour que le commissaire saisisse les ques-
public interest. Public funds were used to purchase two tions potentiellement problématiques qui sont suscep-
properties at what appears to be substantially inflated tibles d’être liées à l’intérêt public. Des fonds publics
prices, the City is holding a mortgage which may be ont été utilisés pour acheter deux terrains à des prix qui
unenforceable and Consortium has steadfastly refused to paraissent avoir été considérablement gonflés, la ville
disclose its principals. Again, the transactions are est titulaire d’une hypothèque qui risque d’être irréalisa-
described in sufficient detail to direct the commissioner ble, et Consortium a refusé catégoriquement de révéler
as to the subject-matter of the inquiry. l’identité de ses dirigeants. Là encore, les opérations

sont décrites suffisamment en détail pour que le com-
missaire connaisse l’objet de l’enquête.

The court was of the opinion that the appellants La cour était d’avis que les appelants paraissaient
appeared to be asking for particulars that might be demander des détails qui ne pourraient être éven-
available only after the inquiry had concluded its tuellement disponibles qu’après la tenue de l’en-
investigation. quête.

As to the argument that the Resolution infringed 24Quant à l’argument selon lequel la résolution
upon federal criminal law powers under s. 91(27) empiétait sur la compétence fédérale en matière de
of the Constitution Act, 1867, McMurtry C.J.O. droit criminel prévue au par. 91(27) de la Loi cons-
stated that the land transactions had generated con- titutionnelle de 1867, le juge en chef McMurtry a
siderable public concern, and the Resolution on its dit que les opérations immobilières avaient suscité
face addressed policy issues by asking the com- un intérêt public considérable et que la résolution
missioner to inquire into all aspects of these trans- touchait à première vue à des questions de poli-
actions including their impact on the ratepayers of tique générale en demandant au commissaire d’en-
the City. This was a matter of municipal good gov- quêter sur tous les aspects de ces opérations, y
ernance and the conduct of public business. The compris leur incidence sur les contribuables de la
Municipal Act authorizes such an inquiry, and the ville. Il était question de bon gouvernement de la
constitutional division of powers did not invalidate municipalité et de façon de traiter des affaires
the inquiry. Even if the inquiry incidentally publiques. La Loi sur les municipalités permet une
touches on what may be criminal conduct, the telle enquête, et le partage constitutionnel des com-
inquiry itself was established for a valid provincial pétences ne l’invalidait pas. Même si l’enquête
purpose. The pith and substance of the Resolution touche de manière incidente à ce qui peut être une
fell within provincial jurisdiction. All of the other conduite criminelle, il reste qu’elle a été instituée
grounds of appeal were dismissed. pour atteindre un objectif provincial valide. L’ob-

jet véritable de la résolution relevait de la compé-
tence provinciale. Tous les autres moyens d’appel
ont été rejetés.

Issues Les questions en litige

In this Court the appellants advanced the follow- 25Devant notre Cour, les appelants ont soulevé les
ing issues: questions suivantes:

1. Is the Resolution unlawful in that it fails to 1. La résolution est-elle illégale du fait qu’elle
comply with the requirements of s. 100(1) of omet de satisfaire aux exigences du par. 100(1)
the Act? de la Loi?

2. Should the appellants’ attempt to create a 2. La tentative des appelants d’établir un dossier
record of surrounding circumstances have been relatif aux circonstances de l’affaire aurait-elle
restricted by the quashing of the summonses dû être limitée par l’annulation des assignations
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24 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

issued to the mayor and the Sarnia City délivrées au maire et aux conseillers de la ville
councilors, and city officials? de Sarnia, de même qu’à des fonctionnaires

municipaux?

3. Is the Resolution ultra vires because the inquiry 3. La résolution est-elle ultra vires du fait que
it creates is in reality a substitute police investi- l’enquête dont elle demande l’ouverture est, en
gation and preliminary inquiry infringing the réalité, un substitut d’enquête policière et d’en-
federal criminal law powers under s. 91(27) of quête préliminaire qui empiète sur la compé-
the Constitution Act, 1867? tence fédérale en matière de droit criminel pré-

vue au par. 91(27) de la Loi constitutionnelle de
1867?

4. Is the Resolution unlawful in that it requires an 4. La résolution est-elle illégale du fait qu’elle
investigation by Sarnia into the affairs of Clear- exige que Sarnia enquête sur les affaires de
water? Clearwater?

5. Did the Commissioner breach the requirements 5. Le commissaire a-t-il manqué aux exigences de
of natural justice and irrevocably lose jurisdic- la justice naturelle et perdu irrévocablement sa
tion by the procedure he adopted at the inquiry compétence en raison de la procédure qu’il a
pre-hearing? adoptée à l’audience préparatoire à l’enquête?

1. Is the Resolution Unlawful in That It Fails to 1. La résolution est-elle illégale du fait qu’elle
Comply with the Requirements of s. 100(1) of omet de satisfaire aux exigences du par. 100(1)
the Act? de la Loi?

The power of an Ontario municipality to author-26 Le pouvoir d’une municipalité ontarienne d’au-
ize a judicial inquiry into matters touching the toriser l’ouverture d’une enquête judiciaire sur des
good government of the municipality, or “any part questions touchant au bon gouvernement de la
of its public business”, and any alleged misconduct municipalité ou à «la façon de traiter une partie des
in connection therewith, reaches back prior to affaires publiques de celle-ci», de même que sur
Confederation. Apart from a few amendments to toute allégation d’inconduite relativement à ces
harmonize this power with other legislative questions, existait déjà avant la Confédération. À
changes in the province, s. 100 of the Municipal part quelques modifications destinées à harmoniser
Act is substantially unchanged from its predecessor ce pouvoir avec d’autres modifications législatives
section in 1866. This reflects a recognition through provinciales, l’art. 100 de la Loi sur les municipa-
the decades that good government depends in part lités est essentiellement identique à la disposition
on the availability of good information. A munici- de 1866 qui l’a précédé. Cela reflète une recon-
pality, like senior levels of government, needs naissance, au fil des décennies, que le bon gouver-
from time to time to get to the bottom of matters nement dépend en partie de la disponibilité de bons
and events within its bailiwick. The power to renseignements. Une municipalité, à l’instar des
authorize a judicial inquiry is an important safe- ordres supérieurs de gouvernement, a parfois
guard of the public interest, and should not be besoin d’aller au fond des choses et des événe-
diminished by a restrictive or overly technical ments qui relèvent de sa compétence. Le pouvoir
interpretation of the legislative requirements for its d’autoriser une enquête judiciaire est une garantie
exercise. At the same time, of course, individuals importante de l’intérêt public, et il ne doit pas être
who played a role in the events being investigated restreint par une interprétation restrictive ou trop
are also entitled to have their rights respected. The technique des conditions législatives de son exer-
basic issue in this appeal is how a balance is to be cice. En même temps, il va de soi que les individus
struck between those two requirements. qui ont joué un rôle dans les événements visés par

l’enquête ont également droit au respect de leurs
droits. La question fondamentale qui se pose dans
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le présent pourvoi est de savoir comment établir un
équilibre entre ces deux exigences.

Counsel for Consortium expressed his client’s 27L’avocat de Consortium a exprimé l’opposition
opposition to the apparent sweep of s. 100 with the de son client à la portée apparente de l’art. 100 en
comment that it gives every municipality in the faisant remarquer que cet article donnait à chaque
province the power to compel a private citizen “to municipalité de la province le pouvoir de contrain-
come to the town square to be interrogated”. It dre un citoyen [TRADUCTION] «à se rendre sur la
should be remembered, however, that Consortium place publique pour y être interrogé». Rappelons,
elected to do business with a public body, whose cependant, que Consortium a choisi de traiter avec
successor is now accountable to its taxpayers for a un corps public dont le successeur est maintenant
$3.39 million unperforming mortgage and 40 acres comptable à ses contribuables d’une hypothèque
of parkland allegedly purchased at an excessive de 3,39 millions $ qui ne rapporte rien et d’un parc
price. The interrogation of Consortium’s share- de 40 acres qui aurait été acheté à un prix exorbi-
holders or principals (if and when they are identi- tant. L’interrogatoire des actionnaires ou des diri-
fied) will be under the direction of a Commissioner geants de Consortium (si jamais ils sont identifiés)
who is (as he must be) a judge of the Ontario Court aura lieu sous la direction d’un commissaire qui est
(General Division). The fact a s. 100 inquiry is a (et doit être) un juge de la Cour de l’Ontario (Divi-
judicial inquiry clearly seeks to balance the sion générale). Le fait qu’une enquête fondée sur
municipality’s desire to have accurate information l’art. 100 soit une enquête judiciaire vise nettement
and useful recommendations from an independent à établir un équilibre entre la volonté de la munici-
Commissioner against the right of private citizens palité d’obtenir d’un commissaire indépendant des
and others to have their legitimate interests recog- renseignements exacts et des recommandations
nized and protected. A good deal of confidence is utiles et le droit des citoyens et d’autres personnes
inevitably and properly placed in the ability of the à la reconnaissance et à la protection de leurs inté-
Commissioner to ensure the fairness of the inquiry. rêts légitimes. On a inévitablement, et avec raison,

une grande confiance en la capacité du commis-
saire d’assurer l’équité de l’enquête.

Procedural Fairness L’équité procédurale

Some of the arguments advanced on behalf of 28Certains arguments avancés pour le compte des
the appellants did, in fact, seem to overlook the appelants semblaient, en fait, ne tenir aucun
distinction between the requirements for a valid compte de la distinction qui existe entre, d’une
exercise of the s. 100 power to establish an part, les conditions de l’exercice valide du pouvoir
inquiry, on the one hand, and the procedural pro- conféré à l’art. 100 d’ouvrir une enquête et, d’autre
tections to which the appellants are entitled in the part, les garanties procédurales auxquelles les
course of an inquiry once validly established on appelants ont droit pendant l’enquête, une fois que
the other hand. The municipal council resolution celle-ci a été ouverte validement. La résolution du
contemplated by s. 100 must, to be sure, be intelli- conseil municipal visée à l’art. 100 doit évidem-
gible. It must convey to the Commissioner and ment être intelligible. Elle doit faire part de l’objet
every other interested person the subject matter of de l’enquête au commissaire et à toute autre per-
the inquiry, and it must connect the subject matter sonne intéressée, et relier cet objet à une seule ou
to one or more of the matters referred to in s. 100 plusieurs des questions mentionnées à l’art. 100 de
of the Municipal Act. It must provide those who la Loi sur les municipalités. Elle doit permettre aux
appear before the Commissioner with a reasonable personnes qui comparaissent devant le commis-
understanding of the scope, as well as the limits, of saire de saisir raisonnablement la portée de même
the inquiry, so as to avoid the possibility, however que les limites de l’enquête de façon à éviter la
remote, that an overly enthusiastic Commissioner possibilité, si vague soit-elle, qu’un commissaire
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or commission counsel could, in effect, draw their ou un avocat de la commission trop enthousiaste
own terms of reference. The s. 100 resolution must établisse, en fait, son propre mandat. La résolution
provide sufficient particularity to satisfy these leg- fondée sur l’art. 100 doit fournir suffisamment de
islative requirements. détails pour satisfaire à ces exigences législatives.

That having been said, the s. 100 Resolution is29 Cela dit, la résolution fondée sur l’art. 100 n’est
not a pleading, much less is it a bill of indictment. pas un acte de procédure, et encore moins un acte
It creates a jurisdiction, but in the exercise of that d’accusation. Elle crée une compétence, mais, dans
jurisdiction the Commissioner is limited by the l’exercice de cette compétence, le commissaire est
principles of procedural fairness, irrespective of limité par les principes de l’équité procédurale, peu
whether or not these limits are spelled out in the importe que ces limites soient mentionnées ou non
s. 100 Resolution. The application of these princi- dans la résolution fondée sur l’art. 100. L’applica-
ples will, of course, depend upon the subject mat- tion de ces principes dépendra, bien entendu, de
ter of the inquiry and the varying interests of those l’objet de l’enquête et des intérêts divers des per-
who appear to give evidence or who are otherwise sonnes qui témoigneront ou qui seront autrement
caught up in the proceedings. The need for flexi- impliquées dans les procédures. Il ressort claire-
bility in the application of procedural fairness is ment de la gamme de questions mentionnées à
evident in the spectrum of matters which are l’art. 100 que l’application du principe de l’équité
referred to in s. 100 itself. Witnesses who appear at procédurale doit être souple. Les témoins qui com-
a general policy inquiry to give expert evidence paraissent à titre d’expert dans le cadre d’une
about, for example, municipal finances will likely enquête générale d’intérêt public sur les finances
have little need of procedural protection. An municipales, par exemple, auront probablement
inquiry into a particular item of “public business”, peu besoin de garanties procédurales. Une enquête
such as a tendering mishap, is more likely to sur un aspect particulier des «affaires publiques»,
impact on individual rights, and the procedure will tel un déboire survenu dans un appel d’offres, est
be more strictly controlled in consequence. At the plus susceptible d’avoir une incidence sur des
most sensitive end of the spectrum, where miscon- droits individuels, et la procédure sera par voie de
duct is alleged that may have the potential of civil conséquence contrôlée plus strictement. Dans les
or criminal liability (irrespective of whether the cas les plus délicats où l’inconduite reprochée ris-
inquiry is a first branch inquiry or a second branch que d’engendrer une responsabilité civile ou crimi-
inquiry), the full strictures of natural justice will nelle (peu importe que l’enquête soit fondée sur le
protect those who are reasonably seen as potential premier ou le deuxième volet), l’ensemble des res-
targets. trictions de la justice naturelle protégeront les gens

raisonnablement perçus comme des cibles éven-
tuelles.

The conceptual distinctions between legislative30 Les distinctions qui existent sur le plan concep-
validity and the fair inquiry interests of the partici- tuel entre la validité législative et les droits des
pants is important. If the municipality had a suffi- participants à une enquête équitable sont impor-
cient grip on the relevant facts to give detailed par- tantes. Si la municipalité avait une connaissance
ticulars there might be no need for an inquiry. At suffisante des faits pertinents pour être en mesure
the same time, the municipality’s lack of knowl- de fournir les détails de l’affaire, il se pourrait
edge does not license it to trample on the rights of qu’une enquête ne soit pas nécessaire. En même
its employees, former employees, persons with temps, l’absence de connaissance n’autorise pas la
whom it has done business, or others. Aspects of municipalité à bafouer les droits de ses employés,
procedural fairness, such as the need for particu- de ses anciens employés, des gens avec qui elle a
lars, should not defeat an inquiry at the outset déjà fait affaires, ou d’autres personnes. Des
unless it is concluded that in the particular circum- aspects de l’équité procédurale, telle la nécessité
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stances of the case a fair inquiry simply cannot be de fournir des détails, ne doivent pas faire échouer
had based upon the wording of the particular reso- l’enquête au départ sauf si on conclut que, dans les
lution under consideration. Otherwise the inquiry circonstances particulières de l’affaire, il est sim-
should be allowed to proceed, and procedural plement impossible de tenir une enquête équitable
objections dealt with at a later stage when the d’après le texte de la résolution en cause. À part
Commissioner has had an opportunity to consider cela, l’enquête devrait pouvoir se dérouler, et les
the fairness issues and deal with them. objections procédurales devraient être examinées à

un stade ultérieur lorsque le commissaire aura eu
l’occasion d’étudier et de régler les questions
d’équité.

It is true, as pointed out by Borins J. dissenting 31Il est vrai, comme l’a souligné le juge Borins,
in the Divisional Court, at p. 525, that s. 100, dissident en Cour divisionnaire, à la p. 525, que
unlike s. 13 of the federal Inquiries Act, R.S.C., l’art. 100, contrairement à l’art. 13 de la Loi sur les
1985, c. I-11, and s. 5(2) of the Ontario Public enquêtes fédérale, L.R.C. (1985), ch. I-11, et au
Inquiries Act, R.S.O. 1990, c. P.41, does not par. 5(2) de la Loi sur les enquêtes publiques de
explicitly state that no finding of misconduct shall l’Ontario, L.R.O. 1990, ch. P.41, ne précise pas
be made against a person unless that person is qu’une personne ne pourra faire l’objet d’une
given reasonable notice of the substance of the constatation d’inconduite que si elle a reçu un pré-
alleged misconduct, and given an opportunity to be avis suffisant de la nature de l’inconduite qui lui
heard during the inquiry in person or by counsel. est reprochée et si elle a eu la possibilité d’être
Borins J. considered that this omission meant: entendue à l’enquête en personne ou par l’entre-

mise d’un avocat. Le juge Borins a considéré que
cette omission signifiait:

. . . that the commissioner, in reporting the result of his [TRADUCTION] . . . que les résultats de l’enquête que le
or her inquiry to the municipal council, may make find- commissaire soumet au conseil municipal peuvent com-
ings of misconduct without the necessity of [such prendre des constatations d’inconduite sans que [ce pré-
notice]. avis] soit nécessaire.

I do not agree. Section 13 of the federal Inquiries Je ne suis pas d’accord. L’article 13 de la Loi sur
Act and s. 5(2) of the Ontario Public Inquiries Act les enquêtes fédérale et le par. 5(2) de la Loi sur
reflect the applicable principles of natural justice les enquêtes publiques de l’Ontario reflètent les
dealing with notice and the opportunity to be heard principes de justice naturelle applicables en
where misconduct is alleged, and a Commissioner matière de préavis et de possibilité d’être entendu
under s. 100 is bound to govern himself accord- lorsqu’une inconduite est alléguée, et un commis-
ingly even though s. 100 is silent on the require- saire agissant en vertu de l’art. 100 doit s’y confor-
ment. mer même si l’art. 100 ne l’oblige pas à le faire.

Legislative Validity of the Second Sarnia City La validité législative de la deuxième résolution
Resolution de la ville de Sarnia

With these principles in mind, I turn to the argu- 32Ayant ces principes à l’esprit, j’aborde l’argu-
ment that the second Sarnia Council Resolution ment selon lequel la deuxième résolution du con-
fails to meet the minimum legislative requirements seil municipal de Sarnia ne satisfait pas aux condi-
for a valid exercise of the s. 100 power. The Reso- tions législatives minimales de l’exercice valide du
lution first identifies s. 100 as the source of the pouvoir prévu à l’art. 100. La résolution décrit
municipality’s jurisdiction, and then recites in con- d’abord l’art. 100 comme étant la source de la
siderable detail each step of the transactions compétence de la municipalité, elle énumère
involving the subject lands, including the contro- ensuite de façon très détaillée chaque étape des
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28 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

versial terms of the Consortium mortgage men- opérations impliquant les terrains en cause, y com-
tioned above, and then describes the successor pris les clauses controversées de l’hypothèque de
relationship between Sarnia and the former Town Consortium susmentionnée, et elle décrit enfin le
of Clearwater. Having identified the subject matter rapport de successeur qui existe entre Sarnia et
of the inquiry, and appointed Mr. Justice Killeen l’ancienne ville de Clearwater. Après avoir défini
as the Commissioner, the Resolution then relates l’objet de l’enquête et nommé le juge Killeen au
the terms of inquiry to s. 100 as follows: poste de commissaire, la résolution établit un lien

entre le mandat de l’enquête et l’art. 100 de la
façon suivante:

To inquire into all aspects of the above transactions, [TRADUCTION] Enquêter sur tous les aspects des opéra-
their history and their impact on the ratepayers of the tions susmentionnées, leur historique et leur incidence
City of Sarnia as they relate to the good government of sur les contribuables de la ville de Sarnia, dans la
the municipality, or the conduct of its public business, mesure où elles touchent au bon gouvernement de la
and to make any recommendations which the Commis- municipalité ou à la façon de traiter ses affaires
sioner may deem appropriate and in the public interest publiques, et faire les recommandations que le commis-
as a result of his Inquiry. [Emphasis added.] saire pourra juger appropriées et dans l’intérêt du public,

à la suite de son enquête. [Je souligne.]

The Commissioner is thus directed to, and lim-33 Le mandat du commissaire vise donc l’intérêt de
ited by, the municipality’s interest in good govern- la municipalité dans le bon gouvernement et la
ment and the conduct of public business. The limi- façon de traiter les affaires publiques, et s’y limite.
tation is important and counsel for the various Cette limitation est importante et les avocats des
participants are entitled to see that it is respected. divers participants ont le droit de veiller à ce
The Resolution then provides: qu’elle soit respectée. La résolution prévoit plus

loin:

for the purpose of providing fair notice to those individ- [TRADUCTION] afin d’aviser dans un délai raisonnable les
uals who may be required to attend and give evi- personnes qui pourront être appelées à témoigner, [. . .]
dence, . . . it is anticipated that the Inquiry may il est prévu que l’enquête pourra porter [à l’égard des
include . . . [in respect of the various transactions] their diverses opérations] sur [. . .] le lien qui existe entre
relationship to one another; the consideration provided elles; la contrepartie fournie par les parties dans chaque
by the parties in each instance; the granting by Clearwa- cas; l’attribution, par Clearwater, d’un droit de premier
ter of a right of first refusal to MacPump upon the refus à MacPump dans le cadre de l’achat des terrains
purchase of the Lottie Neely lands by Clearwater; the Lottie Neely par Clearwater; l’acceptation, par Clearwa-
acceptance by Clearwater of a mortgage given by Con- ter, d’une hypothèque constituée par Consortium dans le
sortium upon its purchase of the Parklands; and the tim- cadre de son achat du terrain Parklands; le moment où
ing of the various transactions in relation to one another ont été conclues les diverses opérations les unes par rap-
and in relation to the amalgamation of Clearwater and port aux autres et par rapport à la fusion de Clearwater
the former City of Sarnia; [Emphasis added.] et de l’ancienne ville de Sarnia; [Je souligne.]

In terms of “good government” and the conduct34 En ce qui concerne le «bon gouvernement» et la
of “public business” the Resolution specifically façon de traiter les «affaires publiques», la résolu-
recites its “anticipation” of tion «prévoit» expressément que l’enquête pourra

porter sur:

[TRADUCTION]

2. an inquiry into the nature and extent of the informa- 2. la nature et l’importance des renseignements dont
tion which was available to the parties to the various disposaient les parties ayant pris part aux diverses
transactions at all relevant times; opérations, à toutes les époques pertinentes;

3. an inquiry into the relationships, if any, between the 3. les liens, s’il en est, qui existaient entre, d’une part,
elected and administrative representatives of Clear- les représentants élus et les administrateurs de Clear-
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water, and the principals and representatives of the water et, d’autre part, les dirigeants et les représen-
Board, MacPump, the Trustee and Consortium at all tants du conseil scolaire, MacPump, le fiduciaire et
relevant times; and Consortium, à toutes les époques pertinentes; et

4. an inquiry into the legal or other professional advice 4. les avis juridiques ou autres avis professionnels obte-
obtained by Clearwater in connection with its negoti- nus par Clearwater relativement aux négociations
ations. qu’elle menait.

The appellants complain that there is no mention 35Les appelants se plaignent du fait qu’il n’y ait
here of specific acts of “supposed malfeasance, ici aucune mention particulière de «cas présumé de
breach of trust or other misconduct”. Their objec- méfait, d’abus de confiance ou d’inconduite». Il
tive, apparently, is to limit the inquiry to particu- semble que leur objectif est de restreindre l’en-
lars the municipality already knows about, if quête aux détails que la municipalité connaı̂t déjà,
indeed there are any such particulars. Section 100, à supposer que de tels détails existent effective-
however, does not compel a municipality to ment. Toutefois, l’art. 100 n’oblige pas une muni-
advance more extravagant allegations than it is cipalité à présenter plus d’allégations exorbitantes
ready, willing and able to make. Item 3 in the Res- qu’elle n’est disposée et en mesure de présenter.
olution talks about an inquiry into the “relation- L’article 3 de la résolution parle d’une enquête sur
ships” between representatives of the developer les «liens» existant entre les représentants du pro-
and City officials. This item clearly raises the topic moteur et les fonctionnaires municipaux. Cet arti-
of potential conflicts of interest. There is no obli- cle soulève clairement la question des conflits
gation on the City to allege as a fact that such con- d’intérêts éventuels. La ville n’est nullement tenue
flicts of interest existed. Item 4 raises the issue d’alléguer l’existence réelle de tels conflits. L’ar-
whether Clearwater ignored its professional advi- ticle 4 soulève la question de savoir si Clearwater a
sors. Such matters as potential conflicts of interest fait la sourde oreille à ses conseillers profession-
and possible disregard of professional advice have nels. Des questions comme la possibilité qu’il
a good government aspect as well, potentially, as a existe des conflits d’intérêts et qu’il n’ait pas été
misconduct aspect. Section 100 creates a broad tenu compte d’avis professionnels se rapportent,
power, and it was open to Sarnia City Council to sous un aspect, au bon gouvernement et peut-être
authorize the more general inquiry into the con- même, sous un autre aspect, à une inconduite.
duct of public business expressed in its Resolution L’article 100 confère un vaste pouvoir, et il était
as opposed to the narrower inquiry into specific loisible au conseil municipal de Sarnia d’autoriser
acts of misconduct that the appellants think would l’enquête plus générale, mentionnée dans sa réso-
have been preferable. lution, sur la façon de traiter les affaires publiques,

par opposition à l’enquête plus limitée sur des
actes particuliers d’inconduite qui, selon les appe-
lants, aurait été préférable.

The appellants argue that the connection 36Les appelants soutiennent que le lien entre le
between “good government” and the subject land «bon gouvernement» et les opérations immobi-
transactions should be spelled out in the s. 100 lières en cause devrait être énoncé dans la résolu-
Resolution, but the Resolution, taken as a whole, tion fondée sur l’art. 100, mais la résolution, dans
makes it clear to a mind willing to understand that son ensemble, révèle clairement à qui veut bien le
the City believes that as a result of “public busi- comprendre que la ville juge que, par suite
ness” that may have involved “relationships” d’«affaires publiques» qui peuvent avoir impliqué
between public officials and private developers, des «liens» entre des fonctionnaires et des promo-
the City is now stuck with an unperforming mort- teurs immobiliers, elle se retrouve maintenant avec
gage and an overpriced park, which have generated une hypothèque qui ne rapporte rien et un parc
“delegations and petitions”, and the City believes it dont le prix est excessif, qui ont entraı̂né des «délé-
would benefit from the Commissioner’s recom- gations et des pétitions», et croit qu’elle bénéficie-
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30 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

mendations for the “future conduct of the public rait des recommandations du commissaire à
business of the municipality”. It is evident that an l’égard de [TRADUCTION] «la façon de traiter les
inquiry under the second branch of s. 100 into an affaires publiques de la municipalité à l’avenir». Il
item of public business may disclose misconduct. est évident qu’une enquête menée en vertu du
Equally, an inquiry under the first branch may look deuxième volet de l’art. 100 sur un aspect particu-
into “supposed malfeasance”, and discover the lier des affaires publiques peut révéler une incon-
conduct was entirely innocent, but ought neverthe- duite. De même, une enquête fondée sur le premier
less to result in recommendations for the good volet peut porter sur «un cas présumé de méfait» et
government of the municipality. While it may permettre de conclure que la conduite visée,
therefore be useful for some purposes to think of quoique parfaitement innocente, devrait néanmoins
s. 100 as having two branches, it is but a single donner lieu à des recommandations relatives au
power, and the preconditions for its valid exercise bon gouvernement de la municipalité. Même si, à
to establish a judicial inquiry do not vary with the certaines fins, il peut être utile de considérer que
subject matter. A more compartmentalized inter- l’art. 100 comporte deux volets, il n’est donc ques-
pretation would undermine the utility of the power tion que d’un seul pouvoir et les conditions préa-
and contradict the broad legislative intent evident lables à son exercice valide pour ouvrir une
on the face of s. 100. The concern, which I believe enquête judiciaire ne varient pas en fonction de
is a legitimate concern, about the need for greater l’objet de celle-ci. Une interprétation plus compar-
particularity in cases where misconduct may be timentée minerait l’utilité du pouvoir et contredi-
found can best be handled, in my view, within the rait l’intention générale du législateur qui ressort
framework of procedural fairness at the inquiry de la lecture même de l’art. 100. J’estime que c’est
stage. dans le cadre de l’équité procédurale, au stade de

l’enquête, qu’il vaut mieux traiter la préoccupa-
tion, légitime selon moi, concernant le besoin de
plus de détails dans les cas où une inconduite est
susceptible d’être constatée.

It must be remembered that the report of the37 Il faut se rappeler que le rapport que le commis-
Commissioner to the City Council will represent saire soumettra au conseil municipal ne fera état
only his views, and will not determine civil or que de son point de vue et ne déterminera pas s’il
criminal liability, if any. As this Court recently y a responsabilité civile ou criminelle, le cas
emphasized in Canada (Attorney General) v. échéant. Comme notre Cour l’a récemment sou-
Canada (Commission of Inquiry on the Blood Sys- ligné dans l’arrêt Canada (Procureur général) c.
tem), [1997] 3 S.C.R. 440 (the “Blood Inquiry Canada (Commission d’enquête sur le système
case”), per Cory J. at para. 34: d’approvisionnement en sang au Canada), [1997]

3 R.C.S. 440 («l’affaire de l’Enquête sur le sang
contaminé»), le juge Cory, au par. 34:

A commission of inquiry is neither a criminal trial Une commission d’enquête ne constitue ni un procès
nor a civil action for the determination of liability. It pénal, ni une action civile pour l’appréciation de la res-
cannot establish either criminal culpability or civil ponsabilité. Elle ne peut établir ni la culpabilité crimi-
responsibility for damages. Rather, an inquiry is an nelle, ni la responsabilité civile à l’égard de dommages.
investigation into an issue, event or series of events. The Il s’agit plutôt d’une enquête sur un point, un événement
findings of a commissioner relating to that investigation ou une série d’événements. Les conclusions tirées par
are simply findings of fact and statements of opinion un commissaire dans le cadre d’une enquête sont tout
reached by the commissioner at the end of the inquiry. simplement des conclusions de fait et des opinions que
They are unconnected to normal legal criteria. They are le commissaire adopte à la fin de l’enquête. Elles n’ont
based upon and flow from a procedure which is not aucun lien avec des critères judiciaires normaux. Elles
bound by the evidentiary or procedural rules of a court- tirent leur source et leur fondement d’une procédure qui
room. There are no legal consequences attached to the n’est pas assujettie aux règles de preuve ou de procédure
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determinations of a commissioner. They are not d’une cour de justice. Les conclusions d’un commissaire
enforceable and do not bind courts considering the same n’entraı̂nent aucune conséquence légale. Elles ne sont
subject matter. pas exécutoires et elles ne lient pas les tribunaux appelés

à examiner le même objet.

While the public benefits sought to be achieved by Les avantages publics que l’on cherche à obtenir
the judicial inquiry cannot be purchased at the au moyen d’une enquête judiciaire ne peuvent
expense of violating the rights of the appellants s’acquérir aux dépens des droits des appelants et
and others involved in the land transactions, those d’autres personnes impliquées dans les opérations
rights will be protected in the course of the pro- immobilières: ces droits seront protégés au cours
ceeding by the principles of natural justice and the de la procédure par les principes de justice natu-
fairness of the Commissioner, and thereafter by the relle et l’impartialité du commissaire et, par la
inadmissibility of compelled testimony in subse- suite, par l’inadmissibilité de tout témoignage
quent proceedings federally under s. 5(2) of the forcé dans le cadre de procédures ultérieures, en
Canada Evidence Act, R.S.C., 1985, c. C-5, and vertu du par. 5(2) de la Loi sur la preuve au
s. 13 of the Canadian Charter of Rights and Free- Canada, L.R.C. (1985), ch. C-5, et de l’art. 13 de
doms (Di Iorio v. Warden of the Montreal Jail, la Charte canadienne des droits et libertés (Di
[1978] 1 S.C.R. 152; Dubois v. The Queen, [1985] Iorio c. Gardien de la prison de Montréal, [1978]
2 S.C.R. 350), and provincially under s. 9(1) of the 1 R.C.S. 152; Dubois c. La Reine, [1985] 2 R.C.S.
Ontario Public Inquiries Act, which is incorpo- 350), sur le plan fédéral, et du par. 9(1) de la Loi
rated by reference into s. 100(1) of the Municipal sur les enquêtes publiques de l’Ontario, qui est
Act. incorporé par renvoi au par. 100(1) de la Loi sur

les municipalités, sur le plan provincial.

The appellants rely, as did Borins J., dissenting, 38À l’instar du juge Borins, dissident, de la Cour
in the Divisional Court, on the dissenting reasons divisionnaire, les appelants se fondent sur les
of Gwynne J. in this Court in Godson v. City of motifs de dissidence exposés par le juge Gwynne
Toronto (1890), 18 S.C.R. 36. In that case, the de notre Cour, dans l’arrêt Godson c. City of
majority upheld a very sweeping municipal resolu- Toronto (1890), 18 R.C.S. 36. Dans cet arrêt, les
tion to establish a judicial inquiry into the conduct juges majoritaires ont confirmé une résolution
of a municipal inspector suspected of malfeasance. municipale très générale qui visait l’ouverture
The resolution lacked particulars. A majority of d’une enquête judiciaire sur la conduite d’un ins-
this court, per Sir W. J. Ritchie C.J., held at p. 40 pecteur municipal soupçonné d’avoir commis un
that “[t]he city was empowered by law to issue the méfait. La résolution manquait de détails. Les
commission to the county judge to make the juges majoritaires de notre Cour, par l’entremise
inquiries directed in this case”. The sole dissenting du juge en chef sir W. J. Ritchie, ont conclu, à la
judgment of Gwynne J. was based on his view that p. 40 que [TRADUCTION] «[l]a ville était légalement
the municipal power to authorize a judicial inquiry habilitée à charger le juge de comté de tenir les
was so “open to abuse” that the legislation should enquêtes ordonnées en l’espèce». Les seuls motifs
be “so construed as to confine the pow- dissidents, ceux du juge Gwynne, étaient fondés
ers . . . within the strictest construction of its letter” sur son opinion que le pouvoir de la municipalité
(p. 41). Clearly a restrictive interpretation was d’autoriser une enquête judiciaire était si [TRADUC-
rejected by the majority of the Court. Gwynne J. TION] «susceptible de donner lieu à des abus» que
went on to hold that jurisdiction under the first la loi devait «recevoir l’interprétation littérale la
branch required the municipal resolution to “spec- plus restrictive de façon à limiter la portée des
ify some act, matter or thing, either in the nature of pouvoirs» (p. 41). L’interprétation restrictive a
malfeasance, breach of trust, or other named mis- manifestement été rejetée par les juges majoritaires
conduct” (p. 42). It seems to me that Gwynne J. de la Cour. Le juge Gwynne a ajouté que la com-
was merely pointing out that the subject matter of pétence découlant du premier volet exigeait que la
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an inquiry has to be specified, a proposition with résolution de la municipalité [TRADUCTION] «men-
which I agree. It hardly bears repetition that an tionne un acte, une affaire, ou une chose tenant
inquiry into misconduct must identify the miscon- d’un méfait, d’un abus de confiance, ou d’une
duct to be inquired into. However, to the extent autre forme d’inconduite spécifiée» (p. 42). Il me
that Gwynne J. is taken by the appellants as semble que le juge Gwynne n’a fait que souligner
advancing the broader proposition that, in the que l’objet d’une enquête doit être précisé, ce à
absence of such specification of misconduct, a quoi je souscris. Inutile de répéter qu’une enquête
municipality cannot initiate a more general inquiry sur une inconduite doit décrire l’inconduite sur
under the second branch of s. 100 to get to the bot- laquelle elle porte. Toutefois, dans la mesure où les
tom of some controversial item of public business, appelants considèrent que le juge Gwynne avançait
I do not agree that Gwynne J. was advancing such la proposition générale selon laquelle, en l’absence
a proposition. If he was, I think the majority of this d’une telle description de l’inconduite en cause,
Court in Godson can be taken as having rejected it, une municipalité ne peut pas ouvrir une enquête
and rightly so. plus large fondée sur le deuxième volet de

l’art. 100 pour aller au fond d’une affaire publique
controversée, je ne suis pas d’accord pour dire que
c’était ce qu’il faisait. Dans le cas où il aurait
avancé une telle proposition, j’estime que l’on peut
considérer que les juges majoritaires de notre Cour
dans Godson l’ont rejetée, et ce, à juste titre.

A more recent and instructive case is the Blood39 L’affaire de l’Enquête sur le sang contaminé,
Inquiry case, supra. That case involved a challenge précitée, est plus récente et intéressante. On y con-
to the authority of Commissioner Horace Krever to testait le pouvoir du commissaire Horace Krever
find not only the “facts” about Canada’s blood non seulement de constater les «faits» concernant
supply in the early 1980s, but to draw inferences l’approvisionnement en sang au Canada au début
that might indicate that there had been conduct on des années 80, mais encore de faire des déductions
the part of the corporations or individuals which susceptibles d’indiquer que les personnes morales
could attract criminal culpability or civil liability. ou physiques visées avaient adopté une conduite
The terms of reference in that case, as here, did not qui pouvait engendrer la culpabilité criminelle ou
make any allegations of misconduct. In that aspect, une responsabilité civile. Le mandat dans cette
it provides a striking parallel to the present case. affaire ne comportait, comme en l’espèce, aucune
This Court unanimously rejected the challenge to allégation d’inconduite. À cet égard, il présente
Commissioner Krever’s notices of potential mis- une ressemblance frappante avec la présente
conduct, and his authority eventually to make find- affaire. Notre Cour a rejeté à l’unanimité la contes-
ings that disclosed misconduct if he were to think tation des préavis de faute potentielle donnés par le
it fit to do so. The ruling in that case ought to be commissaire Krever, et du pouvoir de ce dernier de
applied to the present case to hold that not only tirer éventuellement des conclusions faisant état
may the Commissioner acting under the second d’une faute, s’il le jugeait approprié. La décision
branch of s. 100 inquire into, as part of his larger rendue dans cette affaire devrait être appliquée en
mandate, conduct which may have potential crimi- l’espèce pour conclure que le commissaire qui agit
nal or civil consequences, but may in his report en vertu du deuxième volet de l’art. 100 peut non
(per Cory J. at para. 57): seulement enquêter, dans le cadre de son mandat

général, sur une conduite susceptible d’avoir des
conséquences criminelles ou civiles, mais égale-
ment, dans son rapport (le juge Cory, au par. 57):

. . . make findings of misconduct based on the factual . . . conclure à l’existence d’une faute sur la foi des con-
findings, provided that they are necessary to fulfill the clusions de fait, pourvu que ces conclusions soient
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[1998] 3 R.C.S. 33CONSORTIUM DEVELOPMENTS c. SARNIA Le juge Binnie

purpose of the inquiry as it is described in the terms of nécessaires à la réalisation de l’objet de l’enquête tel
reference. qu’il est décrit dans le mandat.

The s. 100 Resolution in this case is perfectly 40En l’espèce, la résolution fondée sur l’art. 100
intelligible. It identifies not only what is to be est parfaitement intelligible. Elle décrit non seule-
inquired into but the limits of the municipality’s ment l’objet de l’enquête, mais également les
interest. The subject matter of the inquiry as set limites de l’intérêt de la municipalité. L’objet de
out in the second Sarnia City Council Resolution is l’enquête énoncé dans la deuxième résolution du
a matter of legitimate municipal concern within conseil municipal de Sarnia est une question d’in-
the ambit of the matters referred to in s. 100. The térêt municipal légitime qui relève des sujets men-
attack on the legislative validity of the s. 100 Reso- tionnés à l’art. 100. La contestation de la validité
lution must therefore be rejected. législative de la résolution fondée sur l’art. 100

doit donc être rejetée.

Procedural Fairness at the Inquiry L’équité procédurale à l’enquête

Before leaving the appellants’ first ground of 41Avant de laisser le premier moyen d’appel des
appeal, I want to emphasize that the concerns of appelants, je tiens à souligner que les préoccupa-
individuals caught up in judicial inquiries are real tions des individus impliqués dans des enquêtes
and understandable. Unlike an ordinary lawsuit or judiciaires sont réelles et compréhensibles. Con-
prosecution where there has been preliminary dis- trairement aux poursuites ordinaires où il y a com-
closure and the trial proceeds at a measured pace munication préliminaire de la preuve et où le pro-
in accordance with well-established procedures, a cès se déroule à un rythme modéré conformément
judicial inquiry often resembles a giant multi-party à une procédure bien établie, l’enquête judiciaire
examination for discovery where there are no s’apparente souvent à un énorme interrogatoire
pleadings, minimal pre-hearing disclosure préalable multipartite caractérisé par une absence
(because commission counsel, at least at the outset, de plaidoiries, une divulgation minimale avant les
may have little to disclose) and relaxed rules of audiences (parce qu’il se peut que les avocats de la
evidence. The hearings will frequently unfold in commission aient peu de renseignements à divul-
the glare of publicity. Often, of course, at least guer, du moins au départ), et des règles de preuve
some of the participants will know far in advance moins strictes. Les audiences sont souvent entou-
of commission counsel what the documents will rées de publicité. Il arrive fréquemment, bien
show, what the key witnesses will say, and where entendu, qu’au moins certains des participants
“misunderstandings” may occur. The inquiry nec- savent bien avant les avocats de la commission ce
essarily moves in a convoy carrying participants of que révéleront les documents qui seront présentés,
widely different interests, motives, information, ce que diront les témoins clés et où des «malenten-
involvement, and exposure. It is a tall order to ask dus» pourront survenir. L’enquête progresse néces-
any Commissioner to orchestrate this process to sairement en convoi de participants dont les inté-
further the public interest in getting at the truth rêts, les motifs, les renseignements, la participation
without risking unnecessary, avoidable or wrong- même et la visibilité sont très différents. La tâche
ful collateral damage on the participants. While the est difficile pour un commissaire de coordonner ce
appellants go too far in arguing that the particulars processus de manière à servir l’intérêt qu’a le
they seek must be built into the s. 100 Resolution, public à découvrir la vérité sans exposer les parti-
inquiry participants are entitled to particulars of cipants à un préjudice incident inutile, évitable ou
what, if any, misconduct is alleged against them injustifié. Bien que les appelants aillent trop loin
sufficiently in advance of the conclusion of the lorsqu’ils prétendent que les détails qu’ils deman-
hearings (and ordinarily to each of them in dent doivent être incorporés dans la résolution fon-
advance of giving testimony) to reasonably enable dée sur l’art. 100, les participants à une enquête
each of them to respond (if they have not already ont le droit de connaı̂tre, suffisamment avant la fin
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34 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

responded) as each of them may consider appropri- des audiences, les détails de toute inconduite qui
ate. Witnesses are routinely required to make dis- peut leur être reprochée (et ordinairement chacun
closure of relevant documents to Commission de ces détails avant de témoigner), afin d’être rai-
counsel, and in the spirit of even-handedness it sonnablement en mesure de répondre (s’ils ne l’ont
should be customary for Commission counsel, to pas déjà fait) comme ils l’entendent. Il arrive cou-
the extent practicable, to disclose to witnesses, in ramment que l’on demande à des témoins de com-
advance of their testimony, any other documents muniquer des documents pertinents aux avocats de
obtained by the Commission which have relevance la commission et, en toute équité, ces derniers
to the matters proposed to be covered in testimony, devraient autant que possible prendre l’habitude de
particularly documents relevant to the witness’s communiquer aux intéressés, avant qu’ils témoi-
own involvement in the events being inquired into. gnent, tout autre document obtenu par la commis-
Judicial inquiries are not ordeals by ambush. sion qui est pertinent en ce qui concerne les ques-
Indeed, judicial inquiries often defend the validity tions qui doivent être traitées au cours de leur
of their existence and methods on the ground that témoignage, en particulier les documents ayant
such inquiries are inquisitional rather than adver- trait à la participation du témoin lui-même aux
sarial, and that there is no lis between the partici- événements visés par l’enquête. Les enquêtes judi-
pants. Judicial inquiries are not, in that sense, ciaires ne sont pas des épreuves de surprise. En
adversarial. On this basis the appellants and others fait, on justifie souvent l’existence de ces enquêtes
whose conduct is under scrutiny can legitimately et les procédés qui y sont utilisés par le fait
say that as they are deemed by the law not to be qu’elles sont de nature inquisitoire plutôt que con-
adversaries, they should not be treated by Commis- tradictoire et qu’aucun litige n’oppose les partici-
sion counsel as if they were. pants. Les enquêtes judiciaires ne sont pas, en ce

sens, contradictoires. C’est pourquoi les appelants
et d’autres personnes dont la conduite est exami-
née peuvent légitimement soutenir qu’étant
réputés, en droit, ne pas être des adversaires, les
avocats de la commission ne doivent pas les traiter
comme s’ils l’étaient.

2. Should the Appellants’ Attempt to Create a 2. La tentative des appelants d’établir un dossier
Record of Surrounding Circumstances Have relatif aux circonstances de l’affaire aurait-elle
Been Restricted by Quashing the Summonses to dû être limitée par l’annulation des assigna-
the Mayor, the Sarnia City Councillors, and tions délivrées au maire et aux conseillers de la
City Officials? ville de Sarnia, de même qu’à des fonction-

naires municipaux?

This point is governed by the principles already42 Cette question est régie par les principes déjà
discussed. The appellants submit that evidence of analysés. Les appelants font valoir que la preuve
the surrounding circumstances, including the des circonstances de l’affaire, dont l’intention de
intent of the individual members of the Sarnia City chaque membre du conseil municipal de Sarnia,
Council, is admissible and relevant to show est admissible et pertinente pour établir si l’objet
whether or not the true purpose of the Resolution véritable de la résolution était de découvrir et révé-
was to uncover and disclose unspecified miscon- ler un acte d’inconduite non spécifié. Cette preuve
duct. The evidence would be directed to whether porterait sur la question de savoir si ces conseillers
the Councillors really intended to constitute a “first municipaux avaient vraiment l’intention d’ouvrir
branch” inquiry masquerading as a “second une enquête fondée sur le «premier volet» qui
branch” inquiry within the general framework of serait déguisée en enquête fondée sur le «deuxième
s. 100 so as to avoid the necessity of providing volet» dans le cadre général de l’art. 100, afin de
appropriate particulars of misconduct. Beyond this, ne pas avoir à fournir les détails appropriés de l’in-
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the appellants want to demonstrate that, even as a conduite. De surcroı̂t, les appelants veulent démon-
“first branch” inquiry, the supporters of the Reso- trer que, même s’il s’agissait d’une enquête fondée
lution were, in fact, seeking a substitute police sur le «premier volet», les partisans de la résolu-
investigation into the commission of specific crim- tion sollicitaient en fait la tenue d’un substitut
inal offences, by specific individuals, thus d’enquête policière sur la perpétration d’infrac-
attracting the prohibition of Starr v. Houlden, tions criminelles particulières par des individus
[1990] 1 S.C.R. 1366. particuliers, de sorte que s’appliquait l’interdiction

de l’arrêt Starr c. Houlden, [1990] 1 R.C.S. 1366.

I will address the Starr issue below. Subject to 43J’aborderai la question de l’arrêt Starr plus loin.
that, it is clear that the evidence directed to a “first Sous réserve de cela, il est clair que la preuve con-
branch” versus “second branch” argument is irrele- cernant l’argument du «premier volet» par rapport
vant. The doctrine of colourability applies where a au «deuxième volet» n’est pas pertinente. La théo-
legislature purports to exercise its power in rela- rie du détournement de pouvoir s’applique lors-
tion to a matter within its jurisdiction but, in fact, qu’une législature est censée exercer son pouvoir
is directing its legislative effort to a matter outside relativement à une question qui relève de sa com-
its jurisdiction. To put the matter another way, the pétence, alors qu’en réalité elle s’efforce de légifé-
appellants argue that while the s. 100 Resolution rer sur une question qui n’en relève pas. En
“in form” authorizes a second branch inquiry, it is d’autres termes, les appelants soutiennent que, bien
“in substance” a first branch inquiry, and should que la résolution fondée sur l’art. 100 autorise,
attract what the appellants contend should be the «sur le plan de la forme», une enquête en vertu du
more rigorous procedural requirements of a “first deuxième volet, elle autorise «au fond» une
branch” inquiry. Leaving aside the division of enquête en vertu du premier volet et devrait donner
powers issue that prevailed in Starr the appellants lieu à l’application de ce que les appelants estiment
cannot succeed simply by showing that some être les exigences procédurales plus strictes d’une
members of Council may have had in mind one enquête fondée sur le «premier volet». Si on laisse
aspect of the s. 100 jurisdiction while others had in de côté la question de partage des compétences qui
mind a different aspect of the s. 100 jurisdiction. prédominait dans Starr, les appelants ne peuvent
The Resolution was in writing. Members of Coun- obtenir gain de cause en établissant simplement
cil voted for the written text. The Commissioner is que certains membres du conseil municipal peu-
bound by the written text. The question is whether vent avoir eu à l’esprit un certain aspect de la com-
the municipality, as opposed to the individual pétence conférée par l’art. 100, alors que d’autres
members of its Council, had jurisdiction to do membres avaient à l’esprit un autre aspect de cette
what it did. See British Columbia (Milk Board) v. même compétence. La résolution était par écrit.
Grisnich, [1995] 2 S.C.R. 895, at para. 5. Les membres du conseil ont voté ce texte écrit. Le

commissaire est lié par cet écrit. Il s’agit de savoir
si la municipalité, par opposition à chacun des
membres de son conseil, avait compétence pour
agir comme elle l’a fait. Voir Colombie-Britan-
nique (Milk Board) c. Grisnich, [1995] 2 R.C.S.
895, au par. 5.

This case provides a good illustration of why the 44La présente affaire illustre bien la raison pour
rule in Thorne’s Hardware, supra, is salutary. In laquelle la règle de l’arrêt Thorne’s Hardware, pré-
that case the Court was invited to conclude that the cité, est salutaire. Dans cette affaire, la Cour était
federal Cabinet was motivated by crass and invitée à conclure que le cabinet fédéral avait été
improper financial considerations to extend the motivé par des considérations financières mes-
boundaries of St. John Harbour to include new quines et irrégulières lorsqu’il avait étendu les
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36 [1998] 3 S.C.R.CONSORTIUM DEVELOPMENTS v. SARNIA Binnie J.

deep water liquid bulk terminal facilities which limites du port de Saint-Jean de manière à com-
Irving Oil and its wholly owned subsidiaries had prendre le nouveau terminal en eau profonde
carefully located outside the previous harbour lim- qu’Irving Oil et ses filiales en propriété exclusive
its. The result was that harbour dues not previously avaient pris soin de construire hors des anciennes
payable at the new facility became payable. Dick- limites portuaires. Cela avait pour résultat de ren-
son J. for the Court said, at p. 112: dre exigibles, à l’égard des nouvelles installations,

des droits de port qui ne l’étaient pas auparavant.
Voici ce que le juge Dickson a dit, au nom de la
Cour, à la p. 112:

Counsel for the appellants was critical of the failure L’avocat des appelantes reproche à la Cour d’appel
of the Federal Court of Appeal to examine and weigh fédérale d’avoir omis d’examiner et d’apprécier la
the evidence for the purpose of determining whether the preuve afin de déterminer si le gouverneur en conseil a
Governor in Council had been motivated by improper été animé par des motifs irréguliers en prenant le décret
motives in passing the impugned Order in Council. We attaqué. On nous invite à entreprendre cet examen, mais
were invited to undertake such an examination but I j’estime avec égards qu’il faut décliner cette invitation.
think that with all due respect, we must decline. It is Nous n’avons ni le droit ni l’obligation de mener une
neither our duty nor our right to investigate the motives enquête sur les motifs qui ont pu inciter le cabinet fédé-
which impelled the federal Cabinet to pass the Order in ral à prendre le décret . . .
Council. . . .

The motives of a legislative body composed of45 Les motifs d’un corps législatif composé de
numerous persons are “unknowable” except by nombreuses personnes sont «inconnaissables», à
what it enacts. Here the municipal Council pos- l’exception de ce qui ressort des dispositions qu’il
sessed the s. 100 power and exercised it in the adopte. En l’espèce, le conseil municipal avait le
form of a resolution which speaks for itself. While pouvoir prévu à l’art. 100, et l’a exercé sous forme
some members of the present or previous Sarnia de résolution qui parle d’elle-même. Même si cer-
Council may have made statements which suggest tains membres de l’ancien ou de l’actuel conseil
a desire to unmask alleged misconduct, the inquiry municipal de Sarnia ont pu faire des déclarations
will not be run by city councillors but by Commis- qui traduisent une volonté d’exposer au grand jour
sioner Killeen, a Superior Court judge, who will une prétendue inconduite, l’enquête sera menée
take his direction from the s. 100 Resolution, not non pas par des conseillers municipaux mais par le
from press reports of comments of some of the city commissaire Killeen, un juge de cour supérieure,
politicians. Accordingly the courts below were qui s’en remettra aux directives prévues dans la
correct to quash the summonses and strike from résolution fondée sur l’art. 100, et non aux com-
the record certain other evidence. While courts mentaires de certains politiciens municipaux
should be slow to interfere with a party’s effort to relatés dans la presse. En conséquence, les tribu-
build its case, they should set aside summonses naux d’instance inférieure ont eu raison d’annuler
where, as here, the evidence sought to be elicited les assignations et de radier du dossier certains
has no relevance to a live issue in the judicial autres éléments de preuve. Bien que les tribunaux
review applications: Re Canada Metal Co. and doivent hésiter à entraver les efforts déployés par
Heap (1975), 7 O.R. (2d) 185 (C.A.), per Arnup une partie pour établir sa preuve, ils devraient
J.A., at p. 192. annuler les assignations si, comme en l’espèce, la

preuve que l’on cherche à obtenir n’a rien à voir
avec une question soulevée dans les demandes de
contrôle judiciaire: Re Canada Metal Co. and
Heap (1975), 7 O.R. (2d) 185 (C.A.), le juge
Arnup, à la p. 192.
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3. Is the Resolution Ultra Vires Because the 3. La résolution est-elle ultra vires du fait que
Inquiry It Creates Is in Reality a Substitute l’enquête dont elle demande l’ouverture est, en
Police Investigation and Preliminary Inquiry réalité, un substitut d’enquête policière et d’en-
Infringing the Federal Criminal Law Power quête préliminaire qui empiète sur la compé-
Under s. 92(27) of the Constitution Act, 1867? tence fédérale en matière de droit criminel pré-

vue au par. 91(27) de la Loi constitutionnelle
de 1867?

An issue of colourability would properly be 46La question du détournement de pouvoir pour-
raised if it were established that this judicial rait être soulevée à bon droit s’il était établi que
inquiry, purportedly authorized under provincial l’enquête judiciaire en cause, apparemment autori-
law, was in fact a substitute police investigation sée par la loi provinciale, était en fait un substitut
invading the exclusive jurisdiction of Parliament in d’enquête policière qui empiétait sur la compé-
relation to criminal law and procedure. Extrinsic tence fédérale exclusive en matière de droit et de
evidence would be admissible to demonstrate procédure criminels. Une preuve extrinsèque serait
colourability: Starr, supra, at p. 1403. If the appel- admissible pour établir l’existence d’un détourne-
lants are correct the Resolution would be ultra ment de pouvoir: Starr, précité, à la p. 1403. Si les
vires s. 100, which authorizes only inquiries within appelants ont raison, la résolution excédera le pou-
provincial jurisdiction, and the s. 100 Resolution voir conféré par l’art. 100 qui n’autorise que les
would be invalid on division of powers grounds. enquêtes relevant de la compétence provinciale, et

sera invalide pour des raisons de partage des com-
pétences.

The constitutional validity of s. 100 itself is 47La constitutionnalité de l’art. 100 lui-même ne
undoubted. It can be supported under various pro- fait aucun doute. Elle peut être étayée par diffé-
visions of s. 92 of the Constitution Act, 1867: (a) rentes dispositions de l’art. 92 de la Loi constitu-
s. 92(8), Municipal Institutions in the Province; (b) tionnelle de 1867: a) le par. 92(8), les institutions
s. 92(13), Property and Civil Rights in the Prov- municipales dans la province; b) le par. 92(13), la
ince; and (c) s. 92(16), Generally all Matters of a propriété et les droits civils dans la province; c) le
merely local or private Nature in the Province. The par. 92(16), généralement, toutes les matières
question is whether this particular resolution, d’une nature purement locale ou privée dans la
passed pursuant to that authority, is itself ultra province. Il s’agit de savoir si cette résolution par-
vires. ticulière, adoptée en vertu de cet article, est elle-

même ultra vires.

The appellants’ allegation is that members of 48Les appelants allèguent que des membres du
Sarnia City Council were frustrated by the failure conseil municipal de Sarnia étaient frustrés du fait
of investigations of the police and the provincial que les enquêtes de la police et du ministère pro-
Ministry of Municipal Affairs to produce evidence vincial des Affaires municipales n’avaient révélé
of “wrongdoing”. The appellants’ solicitor points aucune preuve d’«écart de conduite». L’avocat des
to a meeting he had with some city officials on appelants évoque une réunion qu’il a eue avec cer-
March 3, 1995 in which three municipal Council- tains fonctionnaires de la ville le 3 mars 1995, au
lors mentioned an in camera meeting within a cours de laquelle trois conseillers municipaux ont
month prior to passing the January 9, 1995 Resolu- mentionné la tenue d’une réunion à huis clos
tion in which there was talk of getting to the bot- moins d’un mois avant l’adoption de la résolution
tom of “wrongdoing” and the city’s solicitor alleg- du 9 janvier 1995, où il avait été question d’aller
edly reported she had been told by an OPP officer au fond des choses pour vérifier s’il y avait eu
“off the record” that the Council should go ahead «écart de conduite», et où l’avocate de la ville
with the inquiry. Implicit in this statement, it is aurait affirmé qu’un agent de la PPO lui avait dit
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argued, was the OPP officer’s belief that criminal- «à titre confidentiel» que le conseil municipal
ity might well be uncovered if there was an devrait aller de l’avant avec l’enquête. Cette décla-
inquiry. The appellants seek to attribute this ration faisait implicitement état, soutient-on, de
motive to City Council. l’opinion de l’agent de la PPO que la tenue d’une

enquête pourrait bien révéler l’existence d’activités
criminelles. Les appelants cherchent à attribuer ce
motif au conseil municipal.

The first problem with this line of argument is49 Le premier problème que pose un tel raisonne-
that wishful thinking on the part of municipal ment est que le fait que des conseillers municipaux
councillors, even if established, could not turn a aient pris leurs désirs pour des réalités, même s’il
s. 100 inquiry into a substitute police investigation. était établi, ne peut transformer une enquête fon-
The reason why the jurisdictional challenge suc- dée sur l’art. 100 en substitut d’enquête policière.
ceeded in Starr was not that the framers of the pro- Si la contestation de compétence a réussi dans l’af-
vincial Order in Council hoped that the Commis- faire Starr, ce n’est pas parce que les rédacteurs du
sioner would be able to conduct a substitute police décret provincial en cause espéraient que le com-
investigation, but because this Court concluded missaire serait en mesure de procéder à un substi-
that in fact that is what the Order in Council tut d’enquête policière, mais plutôt parce que notre
directed the Commissioner to undertake. Extrinsic Cour a conclu que c’était là, en réalité, ce que le
evidence was admitted to support the finding of décret lui ordonnait de faire. Une preuve extrin-
ultra vires but such evidence corroborated what sèque a été admise pour étayer la conclusion d’in-
was already evident in the text of the Order in constitutionnalité, mais cette preuve corroborait ce
Council. The simple answer to the appellant’s qui ressortait déjà manifestement du texte du
argument in this case is that if the Commissioner décret. Il suffit de répondre à l’argument avancé
did attempt to undertake a substitute police investi- par les appelants en l’espèce que si le commissaire
gation as in Starr he would be acting ultra vires tentait effectivement de procéder à un substitut
the authority conferred by the s. 100 Resolution. d’enquête policière, comme c’était le cas dans l’af-
Even if some members of the City Council were faire Starr, il excéderait alors le pouvoir conféré
motivated to vote for the Resolution by an errone- par la résolution fondée sur l’art. 100. Même si
ous view of what it accomplishes, this motive can- certains membres du conseil municipal étaient
not turn an intra vires resolution into an ultra vires incités à voter en faveur de la résolution en raison
resolution. d’une conception erronée de ce qu’elle permettrait

d’accomplir, cela ne saurait rendre intra vires une
résolution ultra vires.

The decision in Starr cannot be taken as a50 L’arrêt Starr ne peut pas être interprété comme
licence to attack the jurisdiction of every judicial autorisant la contestation de la compétence relative
inquiry that may incidentally, in the course of dis- à toute enquête judiciaire susceptible de révéler de
charging its mandate, uncover misconduct poten- manière incidente, dans le cadre de son mandat,
tially subject to criminal sanction. In the present une inconduite pouvant faire l’objet d’une sanction
case, while the OPP investigation was ongoing at pénale. En l’espèce, alors que l’enquête de la PPO
the time of the first City Council Resolution, it had était en cours au moment de l’adoption de la pre-
terminated 16 months prior to passage of the sec- mière résolution du conseil municipal, elle était
ond Sarnia Council Resolution of January 9, 1995. déjà terminée depuis 16 mois quand le conseil
Even if passage of the second Resolution is municipal de Sarnia a adopté sa deuxième résolu-
thought to be tainted with the circumstances tion le 9 janvier 1995. Même si l’on estime que
alleged to have surrounded the first Resolution l’adoption de la deuxième résolution est entachée
(notwithstanding the intermediate election of a par les circonstances qui auraient entouré l’adop-
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new City Council), the fact remains that the second tion de la première résolution (nonobstant l’élec-
Resolution is not directed to specific allegations of tion, entre-temps, d’un nouveau conseil munici-
criminal misconduct by named individuals. pal), il reste que la deuxième résolution ne vise pas

des allégations précises d’inconduite criminelle de
la part d’individus nommés.

It must be remembered that in Starr the police 51Il faut se rappeler que, dans Starr, l’enquête cri-
criminal investigation was ongoing during the minelle de la police se déroulait en même temps
Houlden inquiry itself. A senior official in the que l’enquête Houlden elle-même. Un haut fonc-
office of the Ontario Premier had resigned after tionnaire du bureau du Premier ministre de l’Onta-
admitting improper receipt of personal benefits at rio avait démissionné après avoir admis qu’il avait
no cost, including the famous refrigerator. The bénéficié irrégulièrement d’avantages personnels
Houlden inquiry had regular police officers gratuits, dont le fameux réfrigérateur. Les enquê-
assigned to its investigation staff. Efforts had to be teurs qui travaillaient dans le cadre de l’enquête
made to prevent the work of the “inquiry police” Houlden comprenaient des membres de la police
from tainting the work of the “police police” who régulière. On devait s’efforcer d’empêcher que le
were investigating concurrently the possibility of travail des «membres du personnel enquêteur»
charges under the Criminal Code. Both investiga- influe sur celui des «membres de la police régu-
tions were working under substantially identical lière» qui étudiaient simultanément la possibilité
terms of reference, namely s. 121 of the Criminal de porter des accusations en vertu du Code crimi-
Code, R.S.C., 1985, c. C-46, as may be seen by nel. Les deux enquêtes étaient tenues en fonction
comparing s. 121 with the Houlden Commission de mandats essentiellement identiques, à savoir
terms of reference. l’art. 121 du Code criminel, L.R.C. (1985), ch.

C-46, comme on peut le constater en comparant
cet article avec le mandat de la commission Houl-
den.

Criminal Code, s. 121 Article 121 du Code criminel

Every one . . . who . . . pays a commission or reward to . . . quiconque [. . .] paye une commission ou récom-
or confers an advantage or benefit of any kind on an pense ou confère un avantage ou un bénéfice de quelque
employee or official of the government with which he nature à un employé ou fonctionnaire du gouvernement
deals, or to any member of his family . . . avec lequel il traite, ou à un membre de sa famille . . .

Houlden Commission terms of reference, para. 2 Paragraphe 2 du mandat de la commission Houl-
den

. . . a benefit, advantage or reward of any kind was con- [TRADUCTION] . . . un bénéfice, avantage ou récompense
ferred upon an elected or unelected public official or quelconque a été accordé à un fonctionnaire public élu
upon any member of the family . . . . ou non élu ou à un membre de sa famille. . .

In the result, the “police police” and the “inquiry En définitive, les «membres de la police régulière»
police” were covering the same ground under sub- et les «membres du personnel enquêteur» procé-
stantially the same terms of reference at the same daient simultanément à la même enquête, en vertu
time. The difference was that the “police police” de mandats essentiellement identiques. La diffé-
had to work within the constraints of the criminal rence était que les «membres de la police régu-
law, whereas the “inquiry police” did not. The lière» étaient tenus de respecter les contraintes du
Houlden Commission Order in Council was thus droit criminel, alors que les «membres du person-
quashed on the basis that it was directed to exclu- nel enquêteur» ne l’étaient pas. Le décret établis-
sive federal jurisdiction over criminal law and pro- sant la commission Houlden a donc été annulé
cedure and was therefore ultra vires the legislative pour le motif qu’il visait la compétence fédérale
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authority of the province. The narrowness of its exclusive en matière de droit et de procédure cri-
finding is evident from the judgment of Lamer J., minels et excédait donc la compétence législative
as he then was, at p. 1402: de la province. Le caractère limité de la conclusion

du juge Lamer, maintenant Juge en chef, ressort à
la lecture de ses motifs, à la p. 1402:

The terms of reference name private individuals and do Le mandat désigne des personnes nommément et le fait
so in reference to language that is virtually indistin- en utilisant des termes qui sont presque identiques à
guishable from the parallel Criminal Code provision. ceux de la disposition correspondante du Code criminel.
Those same terms of reference require the Commis- Le même mandat enjoint au commissaire de faire
sioner to investigate and make findings of fact that enquête et de constater des faits qui constitueraient en
would in effect establish a prima facie case against the réalité, contre les personnes désignées, une preuve
named individuals sufficient to commit those individu- prima facie suffisante pour obtenir le renvoi de ces per-
als to trial for the offence in s. 121 of the Code. The net sonnes à leur procès pour infraction à l’art. 121 du
effect of the inquiry, although perhaps not intended by Code. Même si la province n’a peut-être pas visé ce
the province, is that it acts as a substitute for a proper résultat, l’enquête a pour conséquence ultime d’équiva-
police investigation, and for a preliminary inquiry gov- loir à une enquête de police et à une enquête prélimi-
erned by Part XVIII of the Code, into allegations of spe- naire régie par la Partie XVIII du Code, relativement à
cific criminal acts by Starr and Tridel Corporation Inc. des infractions criminelles précises reprochées à Mme

Starr et à Tridel Corporation Inc.

Further, the general constitutional rule that permits En outre, le juge Lamer confirme, à la p. 1409, la
provincial inquiries that are in “pith and sub- règle constitutionnelle générale qui permet la tenue
stance” directed to provincial matters (in this case d’enquêtes provinciales qui, de par leur «caractère
local government) to proceed despite possible véritable», portent sur des questions provinciales
“incidental” effects on the federal criminal law (en l’espèce un gouvernement local), malgré les
power was affirmed by Lamer J. at p. 1409: effets «accessoires» qu’elles peuvent avoir sur la

compétence fédérale en matière de droit criminel:

There is no doubt that a number of cases have held that Il n’y a pas de doute qu’il existe une jurisprudence sanc-
inquiries whose predominant role it is to elucidate facts tionnant la validité d’enquêtes dont la fonction princi-
and not conduct a criminal trial are validly constituted pale est de déterminer des faits, mais non de mener un
even though there may be some overlap between the procès criminel, même si leur objet porte en partie sur
subject-matter of the inquiry and criminal activity. une activité criminelle. En fait, il est manifeste que le
Indeed, it is clear that the fact that a witness before a risque qu’un témoin devant une commission d’enquête
commission may subsequently be a defendant in a crim- devienne plus tard un accusé dans son procès sur une
inal trial does not render the commission ultra vires the accusation criminelle ne rend pas la commission ultra
province. But in no case before this Court has there ever vires de la province. Mais dans aucune affaire anté-
been a provincial inquiry that combines the virtual repli- rieure, notre Cour n’a examiné une enquête provinciale
cation of an existing Criminal Code offence with the qui comporte à la fois la reproduction presque textuelle
naming of private individuals while ongoing police de la définition d’une infraction au Code criminel et la
investigations exist in respect of those same individuals. désignation de personnes précises alors que des

enquêtes policières sont en cours à l’égard des mêmes
personnes.

The exceptional nature of Starr, and the excep-52 La nature exceptionnelle de l’arrêt Starr et des
tional set of facts that compelled this Court’s deci- faits qui sont à l’origine de la décision de notre
sion, was emphasized in the Blood Inquiry case, Cour a été soulignée dans l’affaire de l’Enquête
supra. In that case as stated, the Krever Inquiry, sur le sang contaminé, précitée. Dans cette affaire,
established under the federal Inquiries Act, was il a été jugé que l’enquête Krever, établie en vertu
held to be within its jurisdiction to make findings de la Loi sur les enquêtes fédérale, avait compé-
of misconduct, even misconduct carrying potential tence pour tirer des conclusions faisant état d’une
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civil or criminal liability, provided such findings faute, même une faute susceptible d’engendrer une
were properly relevant to the broader purpose of responsabilité civile ou criminelle, pourvu que ces
the inquiry, as set out in its terms of reference. In conclusions soient vraiment pertinentes à l’égard
delivering the reasons of this Court, Cory J. distin- de l’objet général de l’enquête défini dans son
guished Starr and Re Nelles and Grange (1984), mandat. En exposant les motifs de notre Cour, le
46 O.R. (2d) 210 (C.A.), at para. 47: juge Cory a établi une distinction d’avec les

affaires Starr et Re Nelles and Grange (1984), 46
O.R. (2d) 210 (C.A.), au par. 47:

Clearly, those two inquiries were unique. They dealt Ces deux enquêtes étaient manifestement exception-
with specific incidents and specific individuals, during nelles. Elles portaient sur des incidents particuliers et
the course of criminal investigations. sur des personnes précises, concurremment à des

enquêtes criminelles.

The Blood Inquiry case picked up and endorsed the L’affaire de l’Enquête sur le sang contaminé a
earlier line of cases in this Court giving broad repris et approuvé le courant de jurisprudence dans
scope to provincial inquiries, including Attorney lequel notre Cour avait accordé une grande portée
General of Quebec and Keable v. Attorney Gen- à des enquêtes provinciales, dont Procureur géné-
eral of Canada, [1979] 1 S.C.R. 218; O’Hara v. ral du Québec et Keable c. Procureur général du
British Columbia, [1987] 2 S.C.R. 591; and Phil- Canada, [1979] 1 R.C.S. 218, O’Hara c. Colom-
lips v. Nova Scotia (Commission of Inquiry into the bie-Britannique, [1987] 2 R.C.S. 591, et Phillips c.
Westray Mine Tragedy), [1995] 2 S.C.R. 97. The Nouvelle-Écosse (Commission d’enquête sur la
Westray case is particularly interesting in compari- tragédie de la mine Westray), [1995] 2 R.C.S. 97.
son to the facts of this case because at the time the L’affaire Westray est particulièrement intéressante
mine managers were called to testify before the si on la compare aux faits de la présente affaire,
Commission they were in fact simultaneously fac- étant donné qu’à l’époque où les directeurs de la
ing charges under the provincial Occupational mine étaient appelés à témoigner devant la com-
Health and Safety Act. The affirmation of the cor- mission, ils faisaient en même temps l’objet d’ac-
rectness of those decisions by a unanimous Court cusations en vertu de la Occupational Health and
in the Blood Inquiry case renders the division of Safety Act de la province. La confirmation du bien-
powers ground of appeal untenable in the present fondé de ces arrêts par notre Cour à l’unanimité,
case as well. dans l’affaire de l’Enquête sur le sang contaminé,

rend le moyen d’appel fondé sur le partage des
compétences également insoutenable en l’espèce.

4.  Is the Resolution Unlawful in That It Requires 4. La résolution est-elle illégale du fait qu’elle
an Investigation by Sarnia into the Affairs of exige que Sarnia enquête sur les affaires de
Clearwater? Clearwater?

The appellants submit that the new municipal 53Les appelants font valoir que la nouvelle muni-
body of Sarnia created by operation of the Sarnia- cipalité de Sarnia créée par la Sarnia-Lambton Act,
Lambton Act, 1989 could not lawfully undertake 1989 ne pouvait légalement ouvrir une enquête sur
an inquiry into the affairs of the predecessor les affaires de la municipalité qui l’a précédée. À
municipality. In this regard the appellants rely on cet égard, ils se fondent sur Hydro Electric Com-
Hydro Electric Commission of Mississauga v. City mission of Mississauga c. City of Mississauga
of Mississauga (1975), 13 O.R. (2d) 511 (Div. Ct.). (1975), 13 O.R. (2d) 511 (Cour div.). Ils préten-
The appellants submit that the Sarnia-Lambton dent que la Sarnia-Lambton Act, 1989, interprétée
Act, 1989, read as a whole, provides for the crea- dans son ensemble, prévoit la création d’une nou-
tion of a new body from two separate municipali- velle municipalité à partir de deux municipalités
ties, both of which were dissolved upon the amal- distinctes qui ont toutes les deux été dissoutes au
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gamation. It is argued that the language of the Act moment de la fusion. Il est soutenu que le libellé
creates a discontinuity between the former munici- de la Loi engendre une discontinuité entre les
palities, now dissolved, and a new and separate anciennes municipalités maintenant dissoutes et
entity, and that s. 100 does not allow the new City une nouvelle entité distincte, et que l’art. 100 ne
of Sarnia to investigate the officers, servants and permet pas à la nouvelle ville de Sarnia d’enquêter
contractors of a defunct municipality or to inquire sur les agents, fonctionnaires et entrepreneurs
into the conduct of that other municipality’s public d’une municipalité disparue, ni d’enquêter sur la
business. façon de traiter les affaires publiques de cette autre

municipalité.

This issue turns upon the intent of the Ontario54 Cette question dépend du but de la loi onta-
legislation, and in particular s. 9 of the Sarnia- rienne et, en particulier, de l’art. 9 de la Sarnia-
Lambton Act, 1989, which provides as follows: Lambton Act, 1989, qui prévoit:

9. Except as otherwise provided in this Act, the assets [TRADUCTION] 9. Sous réserve de toute autre disposi-
and liabilities of the former municipalities and their tion de la présente loi, l’actif et le passif des anciennes
local boards become assets and liabilities of the City or municipalités et de leurs conseils locaux deviennent
a local board thereof without compensation, and the l’actif et le passif de la ville ou d’un conseil local de
City and its local boards stand in the place of the former celle-ci, sans indemnisation, et la ville et ses conseils
municipalities and their local boards. [Emphasis added.] locaux remplacent les anciennes municipalités et leurs

conseils locaux. [Je souligne.]

The appellants argue that if the concluding words Les appelants soutiennent que si les derniers mots
had included “for all purposes” the underlined avaient compris l’expression «à toutes fins», la
phrase “might well have broadened the ambit of phrase soulignée «aurait fort bien pu élargir la por-
the section beyond the subject of ‘assets and liabil- tée de l’article au-delà de la question “de l’actif et
ities’” (Appellants’ Factum, at para. 36). I think du passif”» (mémoire des appelants, au par. 36).
the interpretation of s. 9 advanced by the appel- J’estime que l’interprétation de l’art. 9 proposée
lants is too narrow, but in any event the fact is that par les appelants est trop restrictive, mais, de toute
the springboard for the s. 100 Resolution in this façon, il reste que la résolution fondée sur
case is precisely Sarnia’s inheritance of the assets l’art. 100 en l’espèce découle précisément du fait
and liabilities from Clearwater. The conditions que Sarnia a hérité de l’actif et du passif de Clear-
attached to these assets, as we have seen, require water. Les conditions dont est assorti cet actif,
the new City of Sarnia to take planning action and comme nous l’avons vu, obligent la nouvelle ville
to assume municipal services before interest or de Sarnia à aménager les terrains visés et à les
principal becomes payable. These conditions, and doter des services municipaux avant que les inté-
their provenance, constitute “live issues” for the rêts et le principal ne deviennent exigibles. Ces
consideration of the new City of Sarnia. Thus, conditions et leur provenance sont des «questions
even on the appellants’ interpretation, s. 9 of the d’actualité» qui doivent être examinées par la nou-
Sarnia-Lambton Act, 1989, which puts the new velle ville de Sarnia. Ainsi, même selon l’interpré-
City of Sarnia “in the place of the former” munici- tation qu’en donnent les appelants, l’art. 9 de la
pality for purposes relevant to assets and liabilities, Sarnia-Lambton Act, 1989, qui prévoit que la nou-
brings Sarnia within s. 100. It is unnecessary to velle ville de Sarnia «remplace l’ancienne» muni-
consider the broader view of s. 9 contended for by cipalité en ce qui concerne l’actif et le passif, fait
the respondent. relever Sarnia de l’art. 100. Il n’est pas nécessaire

d’examiner la conception plus large de l’art. 9 pré-
conisée par l’intimée.

5. Did the Commissioner Breach the Requirements 5. Le commissaire a-t-il manqué aux exigences de
of Natural Justice and Irrevocably Lose Juris- la justice naturelle et perdu irrévocablement sa
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diction by the Procedure He Adopted at the compétence en raison de la procédure qu’il a
Inquiry Pre-Hearing? adoptée à l’audience préparatoire à l’enquête?

The appellants submit that the Commissioner 55Les appelants font valoir que le commissaire a
erred in failing to share the advice from Commis- commis une erreur en omettant de faire part aux
sion counsel with interested parties and in failing parties intéressées de l’avis des avocats de la com-
to hear submissions from the appellants’ counsel mission et d’entendre les arguments des avocats
before deciding the procedure he would follow. des appelants avant de choisir la procédure qu’il
The appellants submit that when the Commissioner suivrait. Ils soutiennent que, lorsqu’il a refusé de
denied them a hearing, he was not acting impar- leur accorder une audience, le commissaire n’a pas
tially and thus undermined public confidence in agi de façon impartiale et a donc miné la confiance
the integrity of the Commission process. du public dans l’intégrité du processus de la com-

mission.

In my view this submission, as well, fails on the 56À mon avis, cet argument échoue lui aussi
facts. The appellants were not denied a hearing and d’après les faits. Le commissaire n’a pas refusé
the Commissioner’s conduct disclosed no bias. It is d’accorder une audience aux appelants et sa con-
true that at the opening of the “pre-hearing” on duite n’a révélé aucune partialité de sa part. Il est
March 6, 1995 the Commissioner stated that he vrai qu’à l’ouverture de l’«audience préparatoire»
would proceed notwithstanding the filing of the le 6 mars 1995, le commissaire a déclaré qu’il pro-
judicial review application. However, at the time céderait à l’enquête malgré le dépôt de la demande
he made this statement, neither the Commissioner de contrôle judiciaire. Cependant, à l’époque où il
nor Commission counsel had received any applica- a fait cette déclaration, ni lui ni les avocats de la
tion from the appellants for an adjournment. When commission n’avaient reçu des appelants une
counsel for the appellants came to address the demande d’ajournement. Lorsque les avocats des
Commissioner, it seems that they felt their tactical appelants se sont adressés au commissaire, il
position would be stronger if they treated the Com- semble qu’ils estimaient qu’ils seraient mieux
missioner’s opening announcement as irrevocable. placés, du point de vue tactique, s’ils considéraient
This strategy was carried to the point that counsel comme irrévocable l’allocution d’ouverture du
who at that time acted for Consortium, after mak- commissaire. Ils ont appliqué cette stratégie au
ing submissions that cover two and a half pages of point où l’avocat qui représentait Consortium à
transcript, concluded by saying: l’époque a conclu ainsi son argumentation, dont la

transcription compte deux pages et demie:

So I thought out of courtesy, sir, I should let you [TRADUCTION] J’ai donc cru, monsieur, que, par cour-
know what we would have said to you. [Emphasis toisie, je devrais vous communiquer ce que nous vous
added.] aurions dit. [Je souligne.]

After saying what they would have said, but mak- Après avoir communiqué ce qu’ils auraient dit,
ing it clear that they were not actually saying it, tout en précisant que, en fait, ce n’était pas ce
appellants’ counsel sat down and did not partici- qu’ils disaient, les avocats des appelants se sont
pate further. The Commissioner’s statement of the assis et n’ont plus participé. L’énoncé par le com-
procedure he proposed to follow consisted largely missaire de la procédure qu’il comptait suivre con-
of generalities seemingly addressed to the non- sistait largement en des généralités qui semblaient
lawyers in the hearing room. In the absence of any s’adresser aux personnes, dans la salle d’audience,
notification that an adjournment would be sought, qui n’étaient pas des avocats. Vu l’absence de tout
the Commissioner cannot be faulted for outlining avis qu’un ajournement serait demandé, on ne peut
his proposal to proceed with the inquiry in an reprocher au commissaire d’avoir fait part de son
expeditious way, nor can he be faulted for declin- intention de procéder à l’enquête de manière expé-
ing to consider a possible adjournment in circum- ditive, ni d’avoir refusé d’envisager un ajourne-
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stances where the appellants themselves refused, in ment éventuel dans des circonstances où les appe-
apparent umbrage, or for tactical reasons, to make lants eux-mêmes refusaient, pour manifester leur
submissions in support of that relief. There is no mécontentement ou pour des raisons tactiques, de
basis to attribute lack of impartiality to the Com- présenter des arguments à l’appui de cette mesure.
missioner. In the particular circumstances of the Il n’y a aucune raison d’imputer au commissaire
pre-hearing, he was entitled to outline how he pro- un manque d’impartialité. Dans les circonstances
posed to proceed without disclosing the advice he particulières de l’audience préparatoire, il avait le
received from Commission counsel. His rulings droit d’exposer la façon dont il comptait mener
will stand or fall on their own merits, irrespective l’enquête sans divulguer l’avis qu’il avait reçu des
of what advice he received. His decision to pro- avocats de la commission. Ses décisions seront
ceed and the proposed arrangements for the hear- appréciées selon leur propre valeur, indépendam-
ing were decisions properly made within the ambit ment de l’avis qu’il a reçu. Sa décision de procéder
of his procedural discretion, and thus this ground à l’enquête et les mesures proposées pour l’au-
too must be rejected. dience sont des décisions prises régulièrement dans

le cadre de son pouvoir discrétionnaire en matière
de procédure, et ce moyen doit donc lui aussi être
rejeté.

Disposition Dispositif

The appeal is therefore dismissed with costs.57 Le pourvoi est donc rejeté avec dépens.

Appeal dismissed with costs. Pourvoi rejeté avec dépens.

Solicitors for the appellant Consortium Devel- Procureurs de l’appelante Consortium Develop-
opments (Clearwater) Ltd.: Gowling, Strathy & ments (Clearwater) Ltd.: Gowling, Strathy & Hen-
Henderson, Toronto. derson, Toronto.

Solicitors for the appellants Kenneth Procureurs des appelants Kenneth MacAlpine,
MacAlpine, James Pumple and MacPump Devel- James Pumple et MacPump Developments Ltd.:
opments Ltd.: Gignac, Sutts, Windsor. Gignac, Sutts, Windsor.

Solicitors for the respondent the City of Sarnia: Procureurs de l’intimée la ville de Sarnia: Weir
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Trial — Publication ban — Request for ban by Crown and/or accused to be made to trial judge, if appointed, or
judge of that level, or to superior court judge if court level not established — Challenges to follow Criminal
Code avenues of appeal.

Trial — Publication ban — Judge hearing motion having discretion to grant standing to third parties such as me-
dia — Challenge to ban granted by provincial court judge to be by way of application for certiorari to superior
court — Appeal being to Court of Appeal and with leave to Supreme Court of Canada — Challenge to ban gran-
ted by superior court judge to be by way of application for leave to appeal to Supreme Court of Canada under s.
40(1) of Supreme Court Act — Superior court judge issuing publication ban of television mini-series of fictional
account of abuse by Catholic Brothers — Superior court judge only having jurisdiction respecting abuse trials
where trial judge not yet appointed — Court of Appeal not having jurisdiction to hear appeal — Supreme Court
of Canada having jurisdiction to grant leave proprio motu, nunc pro tunc, ex post facto — Supreme Court Act,
R.S.C. 1985, c. S-26, s. 40(1).

Charter of Rights and Freedoms — Enforcement under Charter — Standing to apply — Media having standing
to argue against and appeal from publication ban of criminal proceedings.

Charter of Rights and Freedoms — Freedom of expression — Common law rule favouring right to fair trial un-
der s. 11(d) over freedom of expression under s. 2(b) to be modified to fully respect importance of both sets of
rights — Ban to be ordered only where real and substantial risk to fair trial, where reasonable alternatives will
not prevent risks and where salutary effects outweighing deleterious effects of ban — Canada-wide ban of tele-
vision series on abuse by Catholic Brothers — Ban being too broad.

Charter of Rights and Freedoms — Demonstrably justified reasonable limit — Proportionality test — Third step
to be rephrased to require proportionality between deleterious and salutary effects of limitation on rights. .

The four accused were former or present members of a Catholic religious order. They were charged with physic-
al and sexual abuse of young boys in their care at training schools in Ontario. They applied to a judge of the
Ontario Court of Justice (General Division) for an injunction restraining the Canadian Broadcasting Corporation
("CBC") from broadcasting a four-hour mini-series "The Boys of St-Vincent", a fictional account of sexual and
physical abuse of children in a Catholic institution in Newfoundland. At the time of the hearing, one of the trials
had been in progress for five weeks before a judge and jury in the Ontario Court of Justice (General Division)
and the other trials were scheduled for jury trials in that division. The injunction was granted, prohibiting the
broadcast anywhere in Canada until the end of the four trials and prohibiting publication of the application itself.
The CBC appealed against the injunction to the Ontario Court of Appeal. The court affirmed the injunction but
limited it to a broadcast ban in Ontario and an English language television station in Montreal. The CBC ap-
pealed to the Supreme Court of Canada.

Held:

The appeal was allowed; the publication ban was set aside.

Jurisdiction

Per Lamer C.J.C. (Sopinka, Gonthier, Cory, Iacobucci and Major JJ. concurring)

In criminal proceedings, a request by the Crown and/or an accused for a publication ban under a judge's com-
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mon law or legislated discretionary authority should be made to the trial judge, if appointed, or to a judge in the
court at the level the case will be heard. If the level of the court has not been established and cannot be estab-
lished definitively by reference to statutory provisions, the request should be made to a Superior Court judge. In
a jury trial, the motion must be heard in the absence of the jury. A challenge to a ban by the Crown or the ac-
cused should follow regular avenues of appeal under the Criminal Code .

The judge hearing the motion for a publication ban has the discretion: to direct that third parties, such as media,
be given notice, and to grant them standing in accordance with provincial rules of criminal procedure and com-
mon law principles. This may include the cross-examination of witnesses.

A challenge by a third party to a publication ban ordered by a provincial court judge should be by way of applic-
ation for certiorari to a superior court judge. In this case, the remedial powers are to be expanded to include rem-
edies available under s. 24(1) of the Canadian Charter of Rights and Freedoms . A challenge by a third party to
a denial of certiorari should be to the Court of Appeal under s. 784(1) of the Criminal Code . There may be an
application for leave to appeal to the Supreme Court of Canada under s. 40(1) of the Supreme Court Act .

A challenge by a third party to a publication ban ordered by a superior court judge should be by way of applica-
tion for leave to the Supreme Court of Canada under s. 40(1) of the Supreme Court Act . A publication ban order
can be seen as a final or other judgment of the highest court of final resort in a province, or a judge thereof, in
which judgment can be had in the particular case sought to be appealed.

Here, the superior court judge who issued the publication ban only had jurisdiction respecting the two trials for
which trial judges had not been appointed. The Court of Appeal had no jurisdiction to hear the CBC's appeal.
The Supreme Court of Canada had jurisdiction under s. 40(1) to grant leave to appeal on the issue of jurisdic-
tion. It also had jurisdiction under s. 40(1) to grant leave to appeal the initial order of the superior court judge.
The CBC had not sought leave to appeal that order but leave to appeal should be granted proprio motu, nunc pro
tunc, ex post facto.

None of the avenues of appeal currently available for third parties was entirely satisfactory. Parliament should
establish statutory rights of appeal for third parties.

Per McLachlin J.

The Charter , which applies to "governmental action", applies to a court-ordered publication ban. Court orders
in the criminal sphere which affect the accused's Charter rights or procedures by which those rights may be vin-
dicated must themselves conform to the Charter .

There must be a full and effective remedy for any Charter infringement. In the case of third parties challenging
publication bans, this requires the opportunity to address the trial court prior to the ban and the expanded appel-
late procedures outlined by the Chief Justice. This should not be understood to derogate from the principle that
criminal trials should not be interrupted and delayed for the purpose of pursuing interlocutory appeals.

Per La Forest J. (dissenting)

There was no direct appeal to the Supreme Court from the order of the publication ban by the superior court
judge. No other appeal route was open.

The publication order was not immune from Charter scrutiny by reason of the fact that it was a court order.
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Uncontrolled access to judicial review or appeal of interlocutory criminal orders in future may result in delay
and interference with the trial process.

Per L'Heureux-Dubé J. (dissenting)

Neither the Supreme Court nor the Court of Appeal had jurisdiction to hear this appeal. Permitting the appellants
to appeal this publication ban would enable a large number of third parties to appeal interlocutory criminal or-
ders they would otherwise be unable to appeal and would have a significant adverse impact on an accused's right
to be tried within a reasonable time and on the proper administration of justice. Parliament, not the courts, must
develop appellate procedures for third party challenges to interlocutory orders, such as publication bans, which
arise out of criminal proceedings.

While the axiom "where there is a right, there is a remedy" may not be absolute where a person alleges a wrong,
there must be a forum in order to try to obtain redress. However, this right to access to a remedy does not neces-
sarily include a right to an appeal. The principle against interlocutory criminal appeals is equally applicable to
the accused, the Crown and third parties. Here, neither the Criminal Code nor the Supreme Court Act provided
the Supreme Court with jurisdiction. Section 24(1) of the Charter does not confer appellate jurisdiction. The
Charter does not apply to court orders.

Publication Bans

Per Lamer C.J.C. (Sopinka, Cory, Iacobucci and Major JJ. concurring)

A common law rule conferring discretion cannot confer the power to infringe the Charter . Discretion must be
exercised within the boundaries set by the principles of the Charter . Exceeding those boundaries results in a re-
versible error of law.

The common law rule governing publication bans, which requires those seeking a ban to demonstrate a real and
substantial risk of interference with the right to a fair trial, is inconsistent with the equal status given by the
Charter to freedom of expression under s. 2(b ) and the right to a fair trial under s. 11(d ). It would be inappro-
priate for the courts to continue to apply a common law rule that automatically favours the rights protected by s.
11(d ) over those protected by s.2(b ). A hierarchical approach to rights, which places some over others, must be
avoided, both when interpreting the Charter and when developing the common law. When the protected rights
of two individuals come into conflict, as can occur in the case of publication bans, Charter principles require a
balance to be achieved that fully respects the importance of both sets of rights.

Given that publication bans by definition curtail the freedom of expression of third parties, the common law rule
must be adapted to require a consideration of both the objectives of a publication ban and the proportionality of
the ban to its effect on protected Charter rights. The modified rule should be that a publication ban should only
be ordered where (a) such a ban is necessary in order to prevent a real and substantial risk to the fairness of the
trial, because reasonably available alternative measures will not prevent the risk, and (b) the salutary effects of
the publication ban outweigh the deleterious effects to the free expression of those affected by the ban. The
party seeking the ban bears the burden of proving that the proposed ban is necessary. If the ban fails to meet this
standard, the judge commits an error of law in making the order and a challenge to it should be successful. The
judge must consider all other options, limit the ban as much as possible and ensure that the positive and negative
effects of the ban are proportionate. There were several reasons for rejecting the notion that the right to a fair tri-
al always clashes with freedom of expression for media. There was also some concern about the efficacy of
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some publication bans.

Here, the initial ban had been far too broad. It prohibited broadcast throughout Canada and even banned report-
ing on the ban itself. There were other effective means available. The judge had committed an error of law.

The third step of the second branch of the Oakes test should be rephrased to require proportionality between the
deleterious effects of the measures responsible for limiting the rights or freedoms in question and the objective,
and also proportionality between the deleterious and salutary effects of the measures.

Per McLachlin J.

The common law test for whether a ban should be ordered is whether there is a real and substantial risk that a
fair trial would be impossible if publication were not restrained. Properly applied, that test meets the require-
ments of justifying an infringing measure under s. 1 — that the infringement be rationally connected to the goal,
minimally intrusive and proportionate to the benefit achieved. The right to a fair trial is fundamental and cannot
be sacrificed. What is required is that the risk of an unfair trial be evaluated after taking full account of the gen-
eral importance of the free dissemination of ideas and after considering measures which might offset or avoid
the feared prejudice. The courts are the guardians not only of the right to a fair trial but of freedom of expres-
sion. Both must be given most serious consideration. Here, the judge, in ordering the ban, had failed to address
herself sufficiently to considerations establishing rational connection and minimum intrusion.

Per La Forest J.

Agreement was expressed with the view of the Chief Justice that the common law rule did not give sufficient
protection to freedom of expression. Substantial agreement was expressed with the list of factors given by the
Chief Justice to be considered respecting bans. However, another factor was the extent to which a ban could dis-
rupt the trial, particularly by creating the risk that the trial would not take place within a reasonable time.

Per Gonthier J. (dissenting) (L'Heureux-Dubé J. concurring)

Agreement was expressed with many of the statements of principle and general considerations expressed by the
Chief Justice. Disagreement was expressed with his balance between fair trial and freedom of expression rights
under the common law and with the view that the Charter had changed the balance. Publication bans should be
imposed only in exceptional cases. The trial judge must be satisfied that the publication will create a real and
substantial risk to the fairness of the trial, which available alternative measures will not prevent.

Here, a review of the evidence, the reasons supporting the ban and the effect on the CBC's freedom of expres-
sion, led to the conclusion that, taken as a whole, the order reflected correct principle applied in a reasonable
manner. However, its geographic scope should have been limited to Ontario and an English language television
station in Montreal.

Cases considered:

Per Lamer C.J.C. (Sopinka, Cory, Iacobucci and Major JJ. concurring)

Canadian Newspapers Co. v. Canada (Attorney General), [1988] 2 S.C.R. 122, 65 C.R. (3d) 50, 43 C.C.C.
(3d) 24, 52 D.L.R. (4th) 690, (sub nom. Canadian Newspapers Co. v. Canada) 87 N.R. 163, 32 O.A.C. 259,
38 C.R.R. 72 — applied
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Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573, 38 C.C.L.T. 184, 71 N.R. 83, 9
B.C.L.R. (2d) 273, 87 C.L.L.C. 14,002, [1987] 1 W.W.R. 577, 33 D.L.R. (4th) 174, 25 C.R.R. 321 — con-
sidered

Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, [1990] 1 W.W.R. 577, 102 N.R.
321, 64 D.L.R. (4th) 577, 71 Alta. L.R. (2d) 273, 103 A.R. 321, 41 C.P.C. (2d) 109, 45 C.R.R. 1 — con-
sidered

Ex p. Telegraph plc. and other appeals, [1993] 2 All E.R. 971 (C.A.) — considered

Ford c. Québec (Procureur général), [1988] 2 S.C.R. 712, 90 N.R. 84, (sub nom. Ford v. Quebec (Attorney
General)) 10 C.H.R.R. D/5559, 54 D.L.R. (4th) 577, 36 C.R.R. 1, (sub nom. Chaussure Brown's Inc. v.
Québec (Procureur général)) 19 Q.A.C. 69 — referred to

Fraser v. Canada (Treasury Board), (sub nom. Fraser v. P.S.S.R.B.) [1985] 2 S.C.R. 455, 9 C.C.E.L. 233,
18 Admin. L.R. 72, 86 C.L.L.C. 14,003, 63 N.R. 161, 23 D.L.R. (4th) 122, 19 C.R.R. 152 — referred to

Hill v. R., [1977] 1 S.C.R. 827, 23 C.C.C. (2d) 321, 6 N.R. 413, 58 D.L.R. (3d) 697 — applied

Irwin Toy Ltd. c. Québec (Procureur général), [1989] 1 S.C.R. 927, 94 N.R. 167, 58 D.L.R. (4th) 577, 24
Q.A.C. 2, 25 C.P.R. (3d) 417, (sub nom. Irwin Toy Ltd. v. Quebec (Attorney General)) 39 C.R.R. 193 — re-
ferred to

Kourtessis v. Minister of National Revenue, [1993] 2 S.C.R. 53, 20 C.R. (4th) 104, 93 D.T.C. 5137, [1993] 4
W.W.R. 225, 78 B.C.L.R. (2d) 257, [1993] 1 C.T.C. 301, 153 N.R. 1, 81 C.C.C. (3d) 286, 102 D.L.R. (4th)
456, 14 C.R.R. (2d) 193, 27 B.C.A.C. 81, 45 W.A.C. 81 considered

Lippé c. Charest (1990), (sub nom. R. c. Lippé) [1991] 2 S.C.R. 114, 61 C.C.C. (3d) 127 , written reasons at
(1991), 5 M.P.L.R. (2d) 113, 64 C.C.C. (3d) 513, 5 C.R.R. (2d) 31, (sub nom. Lippé v. Québec (Procureur
général)) 128 N.R. 1, 39 Q.A.C. 241 (S.C.C.) — considered

Nelles v. Ontario, [1989] 2 S.C.R. 170, 71 C.R. (3d) 358, 49 C.C.L.T. 217, 37 C.P.C. (2d) 1, 60 D.L.R. (4th)
609, 98 N.R. 321, 35 O.A.C. 161, 42 C.R.R. 1, 41 Admin. L.R. 1 — considered

R. v. Barnes, [1991] 1 S.C.R. 449, 3 C.R. (4th) 1, 53 B.C.L.R. (2d) 129, [1991] 2 W.W.R. 673, 121 N.R.
267, 63 C.C.C. (3d) 1 — considered

R. v. Begley (1982), 38 O.R. (2d) 549, 2 C.R.R. 50 (H.C.) — referred to

R. v. Corbett, [1988] 1 S.C.R. 670, 64 C.R. (3d) 1, [1988] 4 W.W.R. 481, 85 N.R. 81, 41 C.C.C. (3d) 385,
28 B.C.L.R. (2d) 145, 34 C.R.R. 54 — considered

R. v. Gardiner, [1982] 2 S.C.R. 368, 30 C.R. (3d) 289, 140 D.L.R. (3d) 612, 68 C.C.C. (2d) 477, 43 N.R.
361 — referred to

R. v. Généreux, [1992] 1 S.C.R. 259, 133 N.R. 241, 70 C.C.C. (3d) 1, 88 D.L.R. (4th) 110, 8 C.R.R. (2d) 89
— considered

R. v. Keegstra, [1990] 3 S.C.R. 697, 1 C.R. (4th) 129, 77 Alta. L.R. (2d) 193, [1991] 2 W.W.R. 1, 61 C.C.C.

Page 6
1994 CarswellOnt 112, 34 C.R. (4th) 269, 94 C.C.C. (3d) 289, 25 C.R.R. (2d) 1, [1994] 3 S.C.R. 835, 120 D.L.R.
(4th) 12, 20 O.R. (3d) 816 (note), 175 N.R. 1, 76 O.A.C. 81, J.E. 95-30, EYB 1994-67668

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works

http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1986268191
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1986268191
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989311802
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989311802
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&FindType=Y&SerialNum=1993253195
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988285826
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1985262389
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1985262389
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1985262389
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1985262389
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1985262389
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1985262389
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1975146846
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989312329
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989312329
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989312329
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989312329
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989312329
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989312329
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1993386011
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1993386011
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1993386011
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1990313597
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1990313597
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1990313597
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1990313597
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1990313597
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989312968
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989312968
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991351252
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991351252
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988297817
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1988297817
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1982170473
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1982170473
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1992364551


(3d) 1, 117 N.R. 1, 114 A.R. 81, 3 C.R.R. (2d) 193 — referred to

R. v. Litchfield, [1993] 4 S.C.R. 333, 25 C.R. (4th) 137, 14 Alta. L.R. (3d) 1, 161 N.R. 161, 86 C.C.C. (3d)
97, 145 A.R. 321, 55 W.A.C. 321 — considered

R. v. Meltzer, [1989] 1 S.C.R. 1764, 70 C.R. (3d) 383, 96 N.R. 391, 49 C.C.C. (3d) 453, 41 C.R.R. 39 — re-
ferred to

R. v. Mills, [1986] 1 S.C.R. 863, 52 C.R. (3d) 1, 26 C.C.C. (3d) 481, 29 D.L.R. (4th) 161, 21 C.R.R. 76, 67
N.R. 241, 16 O.A.C. 81 — considered

R. v. Nguyen, [1990] 2 S.C.R. 906, 79 C.R. (3d) 332, (sub nom. R. v. Hess; R. v. Nguyen) [1990] 6 W.W.R.
289, 50 C.R.R. 71, 119 N.R. 353, 46 O.A.C. 13, 73 Man. R. (2d) 1, 3 W.A.C. 1, (sub nom. R. v. Nguyen; R.
v. Ross) 59 C.C.C. (3d) 161 — considered

R. v. Oakes, [1986] 1 S.C.R. 103, 50 C.R. (3d) 1, 65 N.R. 87, 24 C.C.C. (3d) 321, 14 O.A.C. 335, 26 D.L.R.
(4th) 200, 19 C.R.R. 308 — applied

R. v. Salituro, [1991] 3 S.C.R. 654, 9 C.R. (4th) 324, 68 C.C.C. (3d) 289, 131 N.R. 161, 50 O.A.C. 125, 8
C.R.R. (2d) 173 — considered

R. v. Swietlinski, [1994] 3 S.C.R. 481, 33 C.R. (4th) 295, 92 C.C.C. (3d) 449, 24 C.R.R. (2d) 71, (sub nom.
Swietlinski v. Ontario (Attorney General)) 172 N.R. 321 — referred to

R. v. Vaillancourt (1992), 9 C.R.R. (2d) 384, 76 C.C.C. (3d) 384 (S.C.C.) — referred to

R. v. Vermette, [1988] 1 S.C.R. 985, 64 C.R. (3d) 82, 84 N.R. 296, 14 Q.A.C. 161, 41 C.C.C. (3d) 523, 50
D.L.R. (4th) 385, 34 C.R.R. 218 — referred to

R. v. Wilson, [1983] 2 S.C.R. 594, 37 C.R. (3d) 97, [1984] 1 W.W.R. 481, 26 Man. R. (2d) 194, 9 C.C.C.
(3d) 97, 4 D.L.R. (4th) 577, 51 N.R. 321 — referred to

R. v. Zundel, [1992] 2 S.C.R. 731, 16 C.R. (4th) 1, 75 C.C.C. (3d) 449, 95 D.L.R. (4th) 202, 10 C.R.R. (2d)
193, (sub nom. R. v. Zundel (No. 2)) 140 N.R. 1, 56 O.A.C. 161 — referred to

Reference re ss. 193 & 195.1(1)(c) of the Criminal Code (Canada), [1990] 1 S.C.R. 1123, 77 C.R. (3d) 1,
56 C.C.C. (3d) 65, [1990] 4 W.W.R. 481, 109 N.R. 81, 68 Man. R. (2d) 1, 48 C.R.R. 1 — considered

Rocket v. Royal College of Dental Surgeons (Ontario), [1990] 2 S.C.R. 232, 71 D.L.R. (4th) 68, 47 C.R.R.
193, 111 N.R. 161, 40 O.A.C. 241 — referred to

Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, 26 C.C.E.L. 85, 89 C.L.L.C. 14,031, 40
C.R.R. 100, 59 D.L.R. (4th) 416, 93 N.R. 183 considered

Steiner v. Toronto Star Ltd., [1956] O.R. 14, 114 C.C.C. 117, 1 D.L.R. (2d) 297 (H.C.) — referred to

Per La Forest J. (dissenting)

Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573, 38 C.C.L.T. 184, 71 N.R. 83, 9
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B.C.L.R. (2d) 273, 87 C.L.L.C. 14,002, [1987] 1 W.W.R. 577, 33 D.L.R. (4th) 174, 25 C.R.R. 321 — con-
sidered

Kourtessis v. Minister of National Revenue, [1993] 2 S.C.R. 53, 20 C.R. (4th) 104, 93 D.T.C. 5137, [1993] 4
W.W.R. 225, 78 B.C.L.R. (2d) 257, [1993] 1 C.T.C. 301, 153 N.R. 1, 81 C.C.C. (3d) 286, 102 D.L.R. (4th)
456, 14 C.R.R. (2d) 193, 27 B.C.A.C. 81, 45 W.A.C. 81 — referred to

R. v. Mills, [1986] 1 S.C.R. 863, 52 C.R. (3d) 1, 26 C.C.C. (3d) 481, 29 D.L.R. (4th) 161, 21 C.R.R. 76, 67
N.R. 241, 16 O.A.C. 81 — referred to

R. v. Rahey, [1987] 1 S.C.R. 588, 57 C.R. (3d) 289, 75 N.R. 81, 78 N.S.R. (2d) 183, 193 A.P.R. 183, 33
C.C.C. (3d) 289, 39 D.L.R. (4th) 481, 33 C.R.R. 275 — referred to

Per L'Heureux-Dubé J. (dissenting)

B.C.G.E.U., Re, [1988] 2 S.C.R. 214, (sub nom. B.C.G.E.U. v. British Columbia (Attorney General)) [1988]
6 W.W.R. 577, 71 Nfld. & P.E.I.R. 93, 220 A.P.R. 93, 30 C.P.C. (2d) 221, 88 C.L.L.C. 14,047, 87 N.R.
241, 31 B.C.L.R. (2d) 273, 53 D.L.R. (4th) 1, 44 C.C.C. (3d) 289 — considered

Bar Assn. (Quebec) v. Ste-Marie, [1977] 2 S.C.R. 414, (sub nom. Ste-Marie v. Barreau du Quebec) 11 N.R.
59 — referred to

Boucher v. R., [1951] S.C.R. 265, 11 C.R. 85, 99 C.C.C. 1, [1951] 2 D.L.R. 369 — considered

Comité pour la République du Canada — Committee for the Commonwealth of Canada v. Canada, [1991] 1
S.C.R. 139, (sub nom. Committee for the Commonwealth of Canada v. Canada) 120 N.R. 241, 77 D.L.R.
(4th) 385, 4 C.R.R. (2d) 60 — considered

Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573, 38 C.C.L.T. 184, 71 N.R. 83, 9
B.C.L.R. (2d) 273, 87 C.L.L.C. 14,002, [1987] 1 W.W.R. 577, 33 D.L.R. (4th) 174, 25 C.R.R. 321 — con-
sidered

Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, [1990] 1 W.W.R. 577, 102 N.R.
321, 64 D.L.R. (4th) 577, 71 Alta. L.R. (2d) 273, 103 A.R. 321, 41 C.P.C. (2d) 109, 45 C.R.R. 1 — con-
sidered

Hill v. R., [1977] 1 S.C.R. 827, 23 C.C.C. (2d) 321, 6 N.R. 413, 58 D.L.R. (3d) 697 — referred to

Kourtessis v. Minister of National Revenue, [1993] 2 S.C.R. 53, 20 C.R. (4th) 104, 93 D.T.C. 5137, [1993] 4
W.W.R. 225, 78 B.C.L.R. (2d) 257, [1993] 1 C.T.C. 301, 153 N.R. 1, 81 C.C.C. (3d) 286, 102 D.L.R. (4th)
456, 14 C.R.R. (2d) 193, 27 B.C.A.C. 81, 45 W.A.C. 81 — referred to

Nelles v. Ontario, [1989] 2 S.C.R. 170, 71 C.R. (3d) 358, 49 C.C.L.T. 217, 37 C.P.C. (2d) 1, 60 D.L.R. (4th)
609, 98 N.R. 321, 35 O.A.C. 161, 42 C.R.R. 1, 41 Admin. L.R. 1 — referred to

R. v. Barnes, [1991] 1 S.C.R. 449, 3 C.R. (4th) 1, 53 B.C.L.R. (2d) 129, [1991] 2 W.W.R. 673, 121 N.R.
267, 63 C.C.C. (3d) 1 — referred to

R. v. C. (T.L.), [1994] 2 S.C.R. 1012, 32 C.R. (4th) 243, 171 N.R. 151, 92 C.C.C. (3d) 444, 23 C.R.R. (2d)
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1, 117 D.L.R. (4th) 340 — referred to

R. v. Canadian Broadcasting Corp. (1993), (sub nom. Canadian Broadcasting Corp. v. Canada) 82 C.C.C.
(3d) 352 , (sub nom. Canadian Broadcasting Corp. v. Saskatchewan ) 15 C.R.R. (2d) 263, (sub nom. R. v. S.
(T.)) 109 Sask. R. 96, 42 W.A.C. 96 , affirmed (1994), 34 C.R. (4th) 351 (S.C.C.) — considered

R. v. Canadian Broadcasting Corp. (1994), 34 C.R. (4th) 351 (S.C.C.) — referred to

R. v. Cranston (1983), 60 N.S.R. (2d) 269, 128 A.P.R. 269 (C.A.) — referred to

R. v. Gardiner, [1982] 2 S.C.R. 368, 30 C.R. (3d) 289, 140 D.L.R. (3d) 612, 68 C.C.C. (2d) 477, 43 N.R.
361 — referred to

R. v. Laba (1994), 34 C.R. (4th) 360 (S.C.C.) — considered

R. v. Meltzer, [1989] 1 S.C.R. 1764, 70 C.R. (3d) 383, 96 N.R. 391, 49 C.C.C. (3d) 453, 41 C.R.R. 39 — re-
ferred to

R. v. Mills, [1986] 1 S.C.R. 863, 52 C.R. (3d) 1, 26 C.C.C. (3d) 481, 29 D.L.R. (4th) 161, 21 C.R.R. 76, 67
N.R. 241, 16 O.A.C. 81 — considered

R. v. Morgentaler (1984), 41 C.R. (3d) 262, 16 C.C.C. (3d) 1, 6 O.A.C. 53, 48 O.R. (2d) 519, 14 D.L.R.
(4th) 184, 14 C.R.R. 107 (C.A.) — referred to

R. v. Rahey, [1987] 1 S.C.R. 588, 57 C.R. (3d) 289, 75 N.R. 81, 78 N.S.R. (2d) 183, 193 A.P.R. 183, 33
C.C.C. (3d) 289, 39 D.L.R. (4th) 481, 33 C.R.R. 275 — considered

R. v. Salituro, [1991] 3 S.C.R. 654, 9 C.R. (4th) 324, 68 C.C.C. (3d) 289, 131 N.R. 161, 50 O.A.C. 125, 8
C.R.R. (2d) 173 — considered

R. v. Swietlinski, [1994] 3 S.C.R. 481, 33 C.R. (4th) 295, 92 C.C.C. (3d) 449, 24 C.R.R. (2d) 71, (sub nom.
Swietlinski v. Ontario (Attorney General)) 172 N.R. 321 — referred to

R. v. Vaillancourt (1992), 9 C.R.R. (2d) 384, 76 C.C.C. (3d) 384 (S.C.C.) — referred to

Reference re Alberta Legislation, [1938] S.C.R. 100, [1938] 2 D.L.R. 81 [affirmed [1939] A.C. 117, [1938]
3 W.W.R. 337, (sub nom. Alberta (Attorney General) v. Canada (Attorney General)) [1938] 4 D.L.R. 433
(P.C.) ] — considered

Schachter v. Canada, [1992] 2 S.C.R. 679, 92 C.L.L.C. 14,036, 139 N.R. 1, 93 D.L.R. (4th) 1, 10 C.R.R.
(2d) 1 — referred to

Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, 26 C.C.E.L. 85, 89 C.L.L.C. 14,031, 40
C.R.R. 100, 59 D.L.R. (4th) 416, 93 N.R. 183 — considered

Switzman v. Elbling, [1957] S.C.R. 285, 117 C.C.C. 129, 7 D.L.R. (2d) 337 — considered

Watkins v. Olafson, [1989] 2 S.C.R. 750, 50 C.C.L.T. 101, [1989] 6 W.W.R. 481, 39 B.C.L.R. (2d) 294, 100
N.R. 161, 61 D.L.R. (4th) 577, 61 Man. R. (2d) 81 — referred to
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Young v. Young, [1993] 4 S.C.R. 3, [1993] 8 W.W.R. 513, 84 B.C.L.R. (2d) 1, 49 R.F.L. (3d) 117, 160 N.R.
1, 34 B.C.A.C. 161, 56 W.A.C. 161, 108 D.L.R. (4th) 193, 18 C.R.R. (2d) 41 — considered

Per Gonthier J. (dissenting)

Attorney-General v. Times Newspapers Ltd., [1974] A.C. 273, [1973] 3 All E.R. 54 (H.L.) — considered

C.B.C. v. Keegstra, 48 Alta. L.R. (2d) 114, [1987] 1 W.W.R. 719, 16 C.P.C. (2d) 116, 35 D.L.R. (4th) 76,
77 A.R. 249 (C.A.) — considered

Ex p. Telegraph plc. and other appeals, [1993] 2 All E.R. 971 (C.A.) — referred to

Global Communications Ltd. v. Canada (Attorney General) (1984), (sub nom. Global Communications Ltd.
v. California) 38 C.R. (3d) 209, 44 O.R. (2d) 609, (sub nom. Global Communications Ltd. v. California
(State)) 2 O.A.C. 21, 10 C.C.C. (3d) 97, 5 D.L.R. (4th) 634, 7 C.R.R. 22 (C.A.) — considered

Nebraska Press Assn. v. Stewart, 427 U.S. 539 (1976)referred to

R. v. Mills, [1986] 1 S.C.R. 863, 52 C.R. (3d) 1, 26 C.C.C. (3d) 481, 29 D.L.R. (4th) 161, 21 C.R.R. 76, 67
N.R. 241, 16 O.A.C. 81 — considered

R. v. Oakes, [1986] 1 S.C.R. 103, 50 C.R. (3d) 1, 65 N.R. 87, 24 C.C.C. (3d) 321, 14 O.A.C. 335, 26 D.L.R.
(4th) 200, 19 C.R.R. 308 — considered

R. v. One Yellow Rabbit Theatre Assn. (1992), 2 Alta. L.R. (3d) 162, 6 C.P.C. (3d) 1, (sub nom. Keegstra v.
One Yellow Rabbit Theatre Assn.) 91 D.L.R. (4th) 532, (sub nom. R. v. Keegstra (No. 2)) 127 A.R. 232, 20
W.A.C. 232 — considered

R. v. Parks (1993), 24 C.R. (4th) 81, 65 O.A.C. 122, 15 O.R. (3d) 324, 84 C.C.C. (3d) 353 (C.A.) [leave to
appeal to S.C.C. refused (1994), 28 C.R. (4th) 403 (note), 87 C.C.C. (3d) vi (note), 17 O.R. (3d) xvii (note),
72 O.A.C. 159 (note) ] — considered

Sunday Times Case (1979), Eur. Ct. H.R. Ser.A., No. 30 — referred to

Per McLachlin J.

B.C.G.E.U., Re, [1988] 2 S.C.R. 214, (sub nom. B.C.G.E.U. v. British Columbia (Attorney General)) [1988]
6 W.W.R. 577, 71 Nfld. & P.E.I.R. 93, 220 A.P.R. 93, 30 C.P.C. (2d) 221, 88 C.L.L.C. 14,047, 87 N.R.
241, 31 B.C.L.R. (2d) 273, 53 D.L.R. (4th) 1, 44 C.C.C. (3d) 289 — considered

Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573, 38 C.C.L.T. 184, 71 N.R. 83, 9
B.C.L.R. (2d) 273, 87 C.L.L.C. 14,002, [1987] 1 W.W.R. 577, 33 D.L.R. (4th) 174, 25 C.R.R. 321 — con-
sidered

Fraser v. Canada (Treasury Board), (sub nom. Fraser v. P.S.S.R.B.) [1985] 2 S.C.R. 455, 9 C.C.E.L. 233,
18 Admin. L.R. 72, 86 C.L.L.C. 14,003, 63 N.R. 161, 23 D.L.R. (4th) 122, 19 C.R.R. 152 — considered

R. v. Mills, [1986] 1 S.C.R. 863, 52 C.R. (3d) 1, 26 C.C.C. (3d) 481, 29 D.L.R. (4th) 161, 21 C.R.R. 76, 67
N.R. 241, 16 O.A.C. 81 — considered
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R. v. Oakes, [1986] 1 S.C.R. 103, 50 C.R. (3d) 1, 65 N.R. 87, 24 C.C.C. (3d) 321, 14 O.A.C. 335, 26 D.L.R.
(4th) 200, 19 C.R.R. 308 — applied

R. v. Rahey, [1987] 1 S.C.R. 588, 57 C.R. (3d) 289, 75 N.R. 81, 78 N.S.R. (2d) 183, 193 A.P.R. 183, 33
C.C.C. (3d) 289, 39 D.L.R. (4th) 481, 33 C.R.R. 275 — considered

Statutes considered:

Canada Labour Code, R.S.C. 1985, c. L-2.

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B of the
Canada Act 1982 (U.K.), 1982, c. 11 —

s. 1

s. 2(b )

s. 7

s. 11

s. 11(b )

s. 11(d )

s. 12

s. 13

s. 14

s. 24(1)

s. 32

Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11 —

s. 52

Contempt of Court Act 1981 (U.K.), 1982, c. 49 —

s. 2(2)

Courts of Justice Act, R.S.O. 1990, c. C.43 —

s. 6

Criminal Code, 1892, The, S.C. 1892, c. 29 —

s. 743
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Criminal Code, R.S.C. 1970, c. C-34 [R.S.C. 1985, c. C-46] —

s. 146(1) [R.S.C. 1985, c. C-46, s. 153(1)]

Criminal Code, R.S.C. 1985, c. C-46 —

Pt. XXI

Pt. XXVI

s. 9

s. 10

s. 468

s. 469

s. 517

s. 539

s. 553

s. 555

s. 674

s. 784(1)

s. 798

Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31 —

s. 14(1)(f )

Supreme Court Act, R.S.C. 1985, c. S-26 —

s. 40 [am. S.C. 1990, c. 8, s. 37]

s. 40(1) [re-en. S.C. 1990, c. 8, s. 37]

s. 40(3)

Young Offenders Act, R.S.C. 1985, c. Y-1 —

s. 5

Regulations considered:
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Criminal Code, R.S.C. 1985, c. C-46 —

Ontario Court of Justice Criminal Proceedings Rules, SI/92-99

r. 6.04(1)

Appeal from judgment reported at (1992), 59 O.A.C. 310, 99 D.L.R. (4th) 326, 12 O.R. (3d) 239, 12 C.R.R. (2d)
229 (C.A.) varying publication ban.

Lamer C.J.C. (Sopinka, Cory, Iacobucci and Major JJ. concurring):

I. Factual Background

1 This is an appeal from the judgment dated December 5, 1992 of the Ontario Court of Appeal restraining
the Canadian Broadcasting Corporation ("CBC") from broadcasting a mini-series co-produced by the National
Film Board of Canada ("NFB") anywhere in Ontario or on the English-language station CBMT-TV in Montreal
until the completion of the criminal trials of the four respondents.

2 The respondents (Lucien Dagenais, Léopold Monette, Joseph Dugas and Robert Radford) are either
former or present members of a Catholic religious order known as the Christian Brothers. They were all charged
with physical and sexual abuse that allegedly took place in Catholic training schools where the respondents were
teachers and the victims were young boys in their care.

3 At the time of the hearing on the publication ban, the trials of the four respondents were being heard or
were scheduled to be heard in the Ontario Court of Justice (General Division) in front of judge and jury. All of
the respondents had been pre-tried and there was no prospect of pre-trial resolution. Dagenais was in week five
of his trial before Soublière J. Monette was scheduled to be tried before CussonJ. from February 1 to February
26, 1993. Trial judges had not yet been named for Radford or Dugas, but Radford's trial was scheduled to run
from April 5 to May 4, 1993, and Dugas' trial was scheduled to commence some time between May 31 and July
2, 1993.

4 In early November, the appellant CBC began advertising the nation-wide broadcast of a four-hour mini-
series entitled "The Boys of St. Vincent", a fictional account of sexual and physical abuse of children in a Cath-
olic institution. The broadcast was to be in two two-hour segments, one on Sunday evening, December 6, 1992,
and the other on the following evening.

5 Soublière J. was scheduled to charge the jury in Dagenais' trial on December 7. On December 3, defence
counsel brought an application before Soublière J. requesting that he charge the jury on December 4 instead of
on December 7 or that he sequester the jury over the weekend of December 5 and 6. Soublière J. declined to do
either but he did direct the jury not to watch the broadcast.

6 On December 4, 1992, the respondents turned to Madam Justice Gotlib, a colleague of Soublière J. in the
Ontario Court of Justice (General Division). They applied for an interlocutory injunction under the Ontario
Courts of Justice Act , R.S.O. 1990, c. C.43, restraining the CBC from broadcasting "The Boys of St. Vincent"
and from publishing in any media any information relating to the proposed broadcast of that program. At the be-
ginning of the hearing the application was amended to indicate that the application was for an injunction to last
until the end of the four trials. Gotlib J. of the Ontario Court of Justice granted an interlocutory injunction pro-
hibiting the broadcast of "The Boys of St. Vincent" anywhere in Canada until the completion of the trials of the
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respondents.

7 The respondents also requested and were granted an order permitting the hearing of the application on
short notice. In addition, they requested and were granted an order prohibiting the publication of the fact of the
application, or any material relating to it, pending completion of the four trials (but not including any time in-
volved in an appeal process).

8 The NFB, John Newton Smith, and Thomson Newspapers Company Limited were added as appellants on
appeal. The Court of Appeal heard the appeal from Gotlib J.'s judgment on December 5, 1992, affirmed the
lower court's decision to grant the injunction against the broadcast but limited the scope of the injunction to
Ontario and CBMT-TV in Montreal and reversed the order banning any publicity about the proposed broadcast
and the very fact of the proceedings that gave rise to the publication ban.

II. Decisions Below

Ontario Court of Justice (General Division)

9 Gotlib J. made the following orders:

1. THIS COURT ORDERS that this matter be heard on short notice.

2. THIS COURT FURTHER ORDERS and prohibits any publication of the fact of this Application or any
other material relating to it, until the completion of the criminal trials of the four Applicants, but not extend-
ing to any appeals therefrom.

3. THIS COURT FURTHER ORDERS that the Respondent, Canadian Broadcasting Corporation, be and is
hereby restrained from broadcasting the program "The Boys of St. Vincent" and from publishing in any me-
dia any information relating to the proposed broadcast of the program until the completion of the four crim-
inal trials of the four applicants but not extending to any appeals therefrom.

4. THIS COURT FURTHER ORDERS that this Court file be sealed, until the completion of the four crim-
inal trials of the four 12 applicants but not extending to any appeals therefrom.

10 In deciding to restrain the broadcast of the mini-series until after the trials of the respondents, Gotlib J.
stated:

I, too, have great faith in the jury system, as indicated in the cases, and by counsel before me. Juries are not
stupid. They come, for the most part, from a variety of sophisticated backgrounds, and can understand and
follow instructions from a judge. What we have here, however, is, in the particular charges against the four
[respondents], a highly explosive and inflammatory issue to be decided by, in effect, four separate juries in
four separate courts.

There has already been wide-spread publicity, and I take judicial notice of the large amount of publicity.
There has been a substantial amount of publicity involving the Mount Cashel charges, and other educational
institutions operated by the Christian Brothers, both in Ontario, Newfoundland, and elsewhere. It may well
be that in future trials (and I have no idea how, in the case before Justice Soublière, jury selection proceed-
ings have been conducted) that potential jurors will have to be challenged for cause as to, first of all, their
contact with publications already available, and secondly, if they have seen or read the material that pertains
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to other trials of a similar nature whether or not they feel that they can render an impartial verdict. I see,
however, no need to add fuel to the fire, particularly in view of the imminent dates for trial of the three re-
maining accused persons. Those trials will be concluded, for the most part, by the fall of 1993.

She summarized her position in the following manner:

In all, I am satisfied that the harm that would be caused by the showing of this particular film before the
jury trials of the three remaining accused persons would be such that the possibility of impartial jury selec-
tion virtually anywhere in Canada would be seriously compromised. For that reason, I grant an interim in-
junction restraining the Canadian Broadcasting Corporation from broadcasting the TV programme, "The
Boys of St Vincent", and from publishing further media information relating to the proposed broadcast until
such time as the three remaining criminal trials are completed.

Court of Appeal for Ontario (1992), 12 O.R. (3d) 239

11 The Court of Appeal made the following orders:

1. THIS COURT ORDERS that the Judgment of Madam Justice Gotlib dated December 4, 1992 be varied
and the same is varied as follows:

(a) Paragraphs 2 and 4 of the Judgment are hereby deleted and the Orders therein are set aside;

(b) Paragraph 3 of the Judgment shall read:

THIS COURT FURTHER ORDERS that the Respondent, Canadian Broadcasting Corporation, be and
hereby is restrained from broad casting the program "The Boys of St. Vincent" to the Province of
Ontario and by the television station CBMT-TV in Montreal until the completion of the four criminal
trials of the four applicants but not extending to any appeals therefrom.

2. THIS COURT FURTHER ORDERS that in all other respects the appeals of the Appellants be and hereby
are dismissed.

12 Dubin C.J.O. for the court noted that it was the common law courts that first recognized the importance
of freedom of expression and the crucial role of the press in informing the public in a free and democratic soci-
ety. It was also the common law courts that first recognized, as a fundamental legal right, the right of an accused
to a fair trial and the right of public access to their proceedings. Dubin C.J.O. indicated, however, that where
there was a conflict between the two values, the courts had persistently held that the right to a fair trial is para-
mount (Steiner v. Toronto Star Ltd., [1956] O.R. 14 (H.C.) , and R. v. Begley (1982), 38 O.R. (2d) 549 (H.C.) ).
Since the two values have been given constitutional status with the enactment of the Canadian Charter of Rights
and Freedoms , the courts have again struck a balance between the two values and have held that the right to a
fair trial must be given priority over freedom of the press (Fraser v. Canada (Treasury Board), (sub nom.
Fraser v. P.S.S.R.B.) [1985] 2 S.C.R. 455 ).

13 After referring to the unique circumstances of the case at bar, Dubin C.J.O. concluded at pp. 247-48 that:

The risk of denying the respondents a fair trial far outweighs any inconvenience which the appellant, Cana-
dian Broadcasting Corporation, may suffer by not airing the film when it proposed to do so. No pressing
need was shown why the film had to be aired before the conclusion of the four trials. The film will still be
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timely when it is shown at a later date and the interests of justice dictate postponing its airing rather than
running the risk attendant upon showing it at the time proposed.

In order to assure the four respondents a fair trial, the learned motions court judge had a broad discretion
and I cannot say that she erred in the exercise of her discretion in directing that the airing of the film be
postponed.

However, I think, with respect, that she erred in directing that the airing of the film be postponed throughout
Canada and should have limited the postponement of the showing of the film to the Province of Ontario and
the appellant's television station in Montreal, the signal of which reached L'Orignal.

I also think the motions court judge erred by prohibiting the publishing in any media of any information re-
lating to the proposed broadcast of the program until the completion of the criminal trials of the four re-
spondents, as well as banning publication of the fact of the proceedings before her.

III. Analysis

14

A. Introduction

15 This case turns in part on the issue of jurisdiction — what court(s) have jurisdiction to hear a third party
challenge to a publication ban order sought by the Crown and/or the defendant(s) in a criminal proceeding and
made by a Provincial or Superior Court judge under his or her common law or legislated discretionary authority?
This case also turns in part on the issue of publication bans — on what grounds should a publication ban be
ordered by a judge under his or her discretionary authority and on what grounds should it be altered or set aside
by a higher court?

16 I should note in passing that, for the sake of convenience, I use the expression "publication ban"
throughout my reasons to denote a ban on publishing in print and/or broadcasting on television, film, or radio. I
should also note that I will be discussing publication bans issued under common law or legislated discretionary
authority and will not be discussing publication bans required by common law or statute.

B. Jurisdiction

17

(1) General Principles

18 In cases involving publication bans issued in the context of criminal proceedings, the Crown and the ac-
cused have established avenues to follow when seeking or challenging a ban. These avenues are consistent with
and informed by the common law principle against interlocutory appeals in criminal matters (see McIntyre J.'s
reasons in R. v. Mills, [1986] 1 S.C.R. 863 , at p. 959, and R. v. Meltzer, [1989] 1 S.C.R. 1764 , at p. 1774). To
seek a ban under a judge's common law or legislated discretionary authority, the Crown and/or the accused
should ask for a ban pursuant to that authority. This request should be made to the trial judge (if one has been
appointed) or to a judge in the court at the level the case will be heard (if the level of court can be established
definitively by reference to statutory provisions such as ss. 468, 469, 553, 555, 798 of the Criminal Code ,
R.S.C. 1985, c. C-46, and s. 5 of the Young Offenders Act , R.S.C. 1985, c. Y-1). If the level of court has not
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been established and cannot be established definitively by reference to statutory provisions, then the request
should be made to a Superior Court judge (i.e., it should be made to the highest court that could hear the case, in
order to avoid later having a Superior Court judge bound by an order made by a Provincial Court judge). To
seek or challenge a ban on appeal, the Crown and the accused should follow the regular avenues of appeal avail-
able to them through the Criminal Code (Parts XXI and XXVI).

19 It has been argued before this Court that third parties (specifically, the media) have a range of possible
avenues open to them to appeal publication bans. These include: criminal procedures; s. 40 of the Supreme
Court Act , R.S.C. 1985, c. S-26; civil procedures; extraordinary remedies; and s. 24(1) of the Charter . I have
considered each of these in turn and conclude that the extraordinary remedy of certiorari should be used for bans
ordered by Provincial Court judges and that s. 40 of the Supreme Court Act should be used for bans ordered by
Superior Court judges.

20 I should note at the outset that none of these avenues is absolutely satisfactory. I am forced to choose the
least unsatisfactory of a set of unsatisfactory options. I offer the following overview of each of the possible av-
enues in an effort to convey all the jurisdictional difficulties confronting the courts as well as the Bar and in the
hope that my doing so will prompt Parliament to rectify this situation by enacting legislation that provides for a
right of appeal for third parties (usually the media) seeking to challenge publication bans ordered by judges un-
der their common law or legislated discretionary authority.

(i) Criminal Code

21 Section 674 of the Criminal Code provides that:

674. No proceedings other than those authorized by this Part and Part XXVI shall be taken by way of appeal
in proceedings in respect of indictable offences.

Parts XXI and XXVI do not authorize any proceedings through which the media can challenge a ban. Therefore,
there is no direct appeal available to the media through the Criminal Code .

(ii) Supreme Court Act

22 While on a literal reading, s. 674 of the Criminal Code could be taken as excluding any resort to s. 40 of
the Supreme Court Act "in respect of indictable offences", such literal interpretation cannot be adopted, given
the legislative history and purpose of these provisions.

23 What is now s. 674 was first enacted in 1892 to abolish the writ of error: The Criminal Code, 1892 , S.C.
1892, c. 29, s. 743. This was part of the transition from a system for review employing such procedures as the
case reserved by the trial judge, the prerogative writs and the writ of error to the current approach of a statutorily
mandated system of appeals. The purpose of s. 743 and its successors was to make clear that the new statutory
appeals were a substitute for, not in addition to, the former procedure in error.

24 Section 40 of the Supreme Court Act has as its object the conferral upon the Supreme Court of Canada of
comprehensive jurisdiction in federal and provincial laws. As Pigeon J. expressed it in Hill v. R., [1977] 1
S.C.R. 827 , at p. 850:

Section 41 [now s. 40] was enacted substantially in its present form at the time when appeals to the Privy
Council were being abolished and this court was being made truly supreme. The Privy Council had enjoyed
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unlimited jurisdiction by special leave and it is apparent that the new provision was intended to effect the
change from a limited specific jurisdiction to a broad general jurisdiction. To hold that the inconsistencies
resulting from this sweeping change indicate the intention of leaving some wide gaps open is, in my view,
entirely unwarranted. On the contrary, the enactment of a provision that undoubtedly confers some jurisdic-
tion in criminal matters beyond that existing under the Criminal Code , clearly indicates Parliament's will to
remedy the omission to extend the jurisdiction of this Court in criminal cases when the Privy Council's jur-
isdiction in such cases was effectively abolished after the Statute of Westminster.

25 This reasoning was cited with approval and relied upon by a majority of this Court in R. v. Gardiner,
[1982] 2 S.C.R. 368 . I note as well that in R. v. Barnes, [1991] 1 S.C.R. 449 , in which a majority found that the
Court did not have jurisdiction, such jurisdiction was excluded by s. 40(3) of the Supreme Court Act , not s. 674
of the Code.

26 Section 40 of the Supreme Court Act contains its own limiting provision in s. 40(3). That subsection ex-
cludes the granting of leave under s. 40(1) from a judgment "acquitting or convicting or setting aside or affirm-
ing a conviction or acquittal of an indictable offence". However, s. 40(3) does not prevent this Court from grant-
ing leave under s. 40(1) to consider questions of criminal law not excluded by s.40(3) such as those arising in
the sentencing process as in Gardiner , supra, and those arising from the provisions in the Criminal Code au-
thorizing the review of the parole eligibility date for those convicted of high treason and first or second degree
murder as in R. v. Vaillancourt (1992), 76 C.C.C. (3d) 384 (S.C.C.) , and R. v. Swietlinski, [1994] 3 S.C.R. 481 .

27 For these reasons, I find that s. 674 of the Criminal Code does not limit our jurisdiction to grant leave in
cases such as this under s. 40(1) of the Supreme Court Act .

28 At first glance, s. 40(3) of the Supreme Court Act might also appear to preclude an appeal to this Court
under s. 40 of the Supreme Court Act . Section 40(3) states that:

40. ...

(3) No appeal to the Court lies under this section from the judgment of any court acquitting or convicting or
setting aside or affirming a conviction or acquittal of an indictable offence or, except in respect of a ques-
tion of law or jurisdiction, of an offence other than an indictable offence.

However, an appeal against an order issuing a publication ban is not an appeal from a judgment of any court ac-
quitting or convicting or setting aside or affirming a conviction or acquittal of an indictable offence. Therefore,
it is not precluded by s. 40(3).

29 Section 40(1) states that:

40.(1) Subject to subsection (3), an appeal lies to the Supreme Court from any final or other judgment of the
Federal Court of Appeal or of the highest court of final resort in a province, or a judge thereof, in which
judgment can be had in the particular case sought to be appealed to the Supreme Court, whether or not leave
to appeal to the Supreme Court has been refused by any other court, where, with respect to the particular
case sought to be appealed, the Supreme Court is of the opinion that any question involved therein is, by
reason of its public importance or the importance of any issue of law or any issue of mixed law and fact in-
volved in that question, one that ought to be decided by the Supreme Court or is, for any other reason, of
such a nature or significance as to warrant decision by it, and leave to appeal from that judgment is accord-
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ingly granted by the Supreme Court.

30 A publication ban order can be seen as a final or other judgment of the highest court of final resort in a
province or a judge thereof in which judgment can be had in the particular case. Therefore, the Supreme Court
of Canada may grant leave to appeal under s. 40 of the Supreme Court Act .

31 The advantage of this avenue is that it uses established procedures and is not inconsistent with previous
Supreme Court of Canada case law. This may be thought to be problematic on the grounds that it is expensive
and time-consuming. However, a direct appeal to the Supreme Court of Canada can be faster than an appeal to
most Courts of Appeal in the country. In addition, it is less expensive to come directly to the Supreme Court of
Canada than it is to go through a Court of Appeal before getting to the Supreme Court of Canada. Concerns
about cost and delay are, therefore, misplaced.

32 This avenue is problematic in so far as it provides for an appeal only by leave of the Supreme Court of
Canada. It therefore does not provide optimal protection for important rights (e.g., freedom of expression). It
also could result in an increased number of applications for leave coming before this Court and an increased
number of cases needing to be heard by this Court — all cases involving individuals charged with indictable of-
fences and publication bans made by Superior Court judges could potentially seek leave and, depending upon
the length and breadth of the bans, a number of these applications could raise issues of national importance
(significant publication bans arguably go beyond the interest of the immediate litigants to the interests of Cana-
dians generally).

33 However, despite the difficulties, I find that this is the least unsatisfactory avenue and I therefore adopt it
for third party challenges to publication ban orders made by Superior Court judges under their common law or
legislated discretionary authority in the context of criminal proceedings.

34 Some concern was voiced that this appeal could lead to appeals brought directly to this Court by wit-
nesses at criminal trials. There is no need for such concern. The problem for a witness most frequently arises out
of a citation for contempt for refusal to testify. It is true that pursuant to s. 9 of the Criminal Code a judge may
cite persons including witnesses for contempt of court. Yet s. 10 of the Criminal Code sets out the procedure for
bringing a conviction for contempt before a Court of Appeal. This decision will not change or affect that stat-
utory procedure and right of appeal.

(iii) Civil

35 Provincial Judicature Acts provide for appellate jurisdiction over civil matters. For example, according
to s. 6 of the Ontario Courts of Justice Act :

6. — (1) An appeal lies to the Court of Appeal from,

(a ) an order of the Divisional Court, on a question that is not a question of fact alone, with leave as
provided in the rules of court;

(b ) a final order of a judge of the Ontario Court (General Division), except an order referred to in clause
19(1)(a) [certain claims involving less than $25,000 exclusive of costs];

(c ) a certificate of assessment of costs issued in a proceeding in the Court of Appeal, on an issue in respect
of which an objection was served under the rules of court.
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(2) The Court of Appeal has jurisdiction to hear and determine an appeal that lies to the Divisional Court or
the Ontario Court (General Division) if an appeal in the same proceeding lies to and is taken to the Court of
Appeal.

(3) The Court of Appeal may, on motion, transfer an appeal that has already been commenced in the Divi-
sional Court or the Ontario Court (General Division) to the Court of Appeal for the purpose of subsection
(2).

If an application challenging an order banning publication is characterized as a criminal matter, then the Ju-
dicature Acts do not provide jurisdiction. If it is characterized as a civil matter, then it may be argued that these
Acts do provide jurisdiction.

36 This avenue has the advantage that it uses established procedures. Furthermore, it has intuitive appeal to
those who think that the object of an application by the media is a civil remedy which affects a civil right (the
right of the media to free speech). Nevertheless, I reject this avenue.

37 First, it is important to keep in mind what La Forest J. said in Kourtessis v. Minister of National Revenue
, [1993] 2 S.C.R. 53 , at p. 80:

The admixture of provincial civil procedure with criminal procedure could, I fear, result in an unpredictable
mish-mash where, in applying federal procedural law, one would forever be looking over one's shoulder to
see what procedure the provinces have adopted (and this may differ from province to province) to see if
there was something there that one judge or another would like to add if he or she found the federal law in-
adequate. And I see no reason in principle why appeals could not be read in for other interlocutory proceed-
ings, or indeed why other provincial rules of procedure might not be adopted, as was attempted in Lafleur .
That, barring federal adoption, is in my view constitutionally unacceptable. It is certainly impractical. In
dealing with procedure, and particularly criminal procedure, it is important to know what one should do
next. That is why, no doubt, Parliament adopted a comprehensive procedure under the Criminal Code ...

38 Second, we are dealing here with media challenges to publication bans ordered by judges under their
common law or legislated discretionary authority in response to a request for a ban made by the Crown and/or
by individuals charged (or at risk of being charged) with criminal offences. Such challenges are criminal mat-
ters, not civil ones.

39 Third, Judicature Acts cannot be used to provide jurisdiction to review publication ban orders of Provin-
cial Court judges because with limited exceptions, Provincial Court judges (in all provinces except Quebec) can
only exercise criminal jurisdiction and so such orders made by them cannot be characterized as civil matters. Ju-
dicature Acts cannot be used to provide jurisdiction to review publication ban orders of Superior Court judges
because it is not desirable to have a situation in which essentially the same order made for the same purposes af-
fecting the same rights can be characterized as civil when it is made by a Superior Court judge but must be char-
acterized as criminal when it is made by a Provincial Court judge.

(iv) Extraordinary remedies

40 Provincial Superior Courts have jurisdiction to hear applications for the extraordinary remedy of certior-
ari against Provincial Court judges for excesses of jurisdiction and for errors of law on the face of the record. As
I will explain in Part C of these reasons, the common law rule governing the issuance of orders banning publica-
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tion must be consistent with the principles of the Charter . Since the common law rule does not authorize pub-
lication bans that limit Charter rights in an unjustifiable manner, an order implementing such a publication ban
is an error of law on the face of the record. Therefore, if a publication ban order is made by a Provincial Court
judge, the media can apply to the Superior Court for certiorari and argue that the ban is not authorized by the
common law rule. If this is the case, the ban will then constitute an error of law on the face of the record. By vir-
tue of s. 784(1) of the Criminal Code , an appeal lies to the Court of Appeal from a decision granting or refusing
the relief sought in proceedings by way of certiorari.

41 This avenue uses established procedures and is not inconsistent with previous Supreme Court of Canada
case law. In addition, the certiorari avenue provides for appeals (through s. 784(1) of the Criminal Code ). It
therefore avoids the undesirable situations of: (a) important rights being left without the protection of review and
appeal; and (b) an increased number of leave applications being made to this Court and cases needing to be
heard by this Court.

42 The most important problem with this avenue is that, at common law, certiorari does not lie against a de-
cision of a Superior Court judge. In Kourtessis , supra, at p. 90, the possibility that certiorari might lie against a
Superior Court judge was left open by some members of this Court. However, I am not willing to adopt an aven-
ue that requires that one Superior Court judge review the decision of another Superior Court judge. Therefore,
this avenue is available against a Provincial Court judge but not against a Superior Court judge. The following
odd situation thus results: essentially the same order made for the same purposes affecting the same rights (of
the defendant, the Crown, and the media) will be subject to different avenues of review and appeal depending
upon whether the order is made by a Superior Court judge or a Provincial Court judge.

43 Another problem with this avenue comes from the apparently limited remedial powers of certiorari. Tra-
ditionally, certiorari has been limited remedially. That is it could only be used to quash an order. Thus, if the
media were seeking an additional or alternative remedy, the desired remedy would appear to be unavailable
through certiorari.

44 However, it is open to this Court to enlarge the remedial powers of certiorari and I do so now for limited
circumstances . Given that the common law rule authorizing publication bans must be consistent with Charter
principles, I am of the view that the remedies available where a judge errs in applying this rule should be con-
sistent with the remedial powers under the Charter . Therefore, the remedial powers of certiorari should be ex-
panded to include the remedies that are available through s. 24(1) of the Charter . It should be emphatically
noted that it is not necessary in this case for this Court to decide whether or not the Charter applies directly to
court orders. I am simply saying that when a judge exceeds his authority under the common law rule governing
publication bans, then the remedies available through a certiorari challenge to the judge's action should be the
same as the remedies that would be available under the Charter .

45 Despite the difficulties with this avenue, I find that it is the least unsatisfactory avenue and I therefore
adopt it for third party challenges to publication ban orders made by Provincial Court judges under their discre-
tionary authority in the context of criminal proceedings.

(v) Charter

46 Section 24(1) of the Charter provides that:

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may
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apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just
in the circumstances.

47 I wrote about s. 24(1) in Nelles v. Ontario, [1989] 2 S.C.R. 170 , at p. 196:

When a person can demonstrate that one of his Charter rights has been infringed, access to a court of com-
petent jurisdiction to seek a remedy is essential for the vindication of a constitutional wrong. To create a
right without a remedy is antithetical to one of the purposes of the Charter which surely is to allow courts to
fashion remedies when constitutional infringements occur.

48 However, in Mills , supra, at p. 971, La Forest J. wrote:

It should be obvious from the foregoing remarks that I am sympathetic to the view that Charter remedies
should, in general, be accorded within the normal procedural context in which an issue arises. I do not be-
lieve s. 24 of the Charter requires the wholesale invention of a parallel system for the administration of
Charter rights over and above the machinery already available for the administration of justice.

If a challenge to a publication ban could not be framed in terms of an error of law, then the certiorari and Su-
preme Court Act avenues might be unavailable and s. 24(1) might therefore be available. However, since a chal-
lenge to a publication ban ordered by a judge under his or her common law or legislated discretionary authority
can be framed in terms of an error of law, the certiorari and Supreme Court Act avenues are available and there-
fore we need not here decide the issue of the application of the Charter , to publication bans ordered by judges
under their common law or legislated discretionary authority in particular, and to court orders in general.

(2) General Guidelines for Practice

(i) Preliminary comments

49 I have three preliminary comments to make before proceeding with general guidelines for practice with
regard to publication bans issued under a judge's common law or legislated discretionary authority.

50 First, in a jury trial, a motion for a publication ban must be heard in the absence of the jury. Consider, for
example, a case in which the media propose to broadcast information that would be inadmissible as evidence in
the normal course of the criminal trial. The accused will have to introduce this information into evidence in or-
der to demonstrate the risk to a fair trial. And yet, if the risk is demonstrated and substantial, the jury should not
hear this evidence. The accused must not be placed in the intolerable position of having to present the inadmiss-
ible information before the jury in an attempt to secure an impartial jury. Consider also, a case in which the me-
dia propose to broadcast information that would undercut a particular defence strategy. The accused will have to
reveal his or her defence strategy in order to demonstrate the risk to a fair trial. And yet, it would be unfair to re-
quire the defence to reveal defence strategy prior to the closing of the Crown's case — the accused must not be
placed in the position of having to risk prejudice to one aspect of his or her right to a fair trial in order to protect
another aspect of this right.

51 Second, the issue of giving notice to the media of motions for publication bans may appear to raise a
number of practical problems. Which media are to be given notice, and how is such notice to be given? Do the
media include all newspapers, television stations, and radio stations potentially affected by the ban? How is no-
tice to be served? Given that I have concluded that motions for publication bans made in the context of criminal
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proceedings are criminal in nature, the solution to these practical problems is to be found in the provincial rules
of criminal procedure and the relevant case law. For example, r. 6.04(1) of the Ontario Court of Justice Crimin-
al Proceedings Rules , SI/92-99, states that:

6.04 (1) The notice of application shall be served on all parties and, where there is uncertainty whether any-
one else should be served, the applicant may make a motion without notice to a judge for an order for direc-
tions.

The judge hearing the application thus has the discretion to direct that third parties (e.g., the media) be given no-
tice. Exactly who is to be given notice and how notice is to be given should remain in the discretion of the judge
to be exercised in accordance with the provincial rules of criminal procedure and the relevant case law.

52 Third, the issue of standing may also appear to raise problems. Which members of the media are to be
given standing? Does standing include standing to do any or all of the following: cross-examine witnesses, call
viva voce evidence, file affidavit evidence, and present oral and/or written arguments? Again, given that I have
concluded that motions for publication bans made in the context of criminal proceedings are criminal in nature,
the solution to these practical problems is to be found in the provincial rules of criminal procedure and the relev-
ant case law. The judge hearing the application thus has the discretion to grant standing to interested third
parties (e.g., the media) and this standing can include any or all of the activities listed above.

53 I now proceed with some general guidelines for practice for the Crown, the accused, the media, and the
courts in turn.

(ii) For the Crown and the accused

54 To get a publication ban issued under a judge's common law or legislated discretionary authority, the
Crown and/or the accused should make a motion for a ban pursuant to that authority. This motion should be
made before the trial judge (if one has been appointed) or before a judge in the court at the level the case will be
heard (if the level of court can be established definitively by reference to statutory provisions such as ss. 468,
469, 553, 555, 798 of the Criminal Code and s. 5 of the Young Offenders Act ). If the level of court has not been
established and cannot be established definitively by reference to statutory provisions, then the motion should be
made before a Superior Court judge (i.e., it should be made before the highest court that could hear the case, in
order to avoid later having a Superior Court judge bound by an order made by a Provincial Court judge). To
seek or challenge a ban on appeal, the Crown and the accused should follow the regular avenues of appeal avail-
able to them through the Criminal Code (Parts XXI and XXVI).

55 A complication arises, however, when the initial order is made by a judge other than the trial judge (i.e.,
in cases where a trial judge has not yet been appointed). In this situation, neither the accused nor the Crown
could ordinarily attack the initial order, either at trial or through the regular routes of appeal, without running
afoul of the "rule against collateral attack": R. v. Wilson, [1983] 2 S.C.R. 594 , and Meltzer , supra. This rule
states that a court order may not be attacked "in proceedings other than those whose specific object is the re-
versal, variation, or nullification of that order or judgment" (Wilson , supra, per McIntyre J., at p. 599). Since the
specific object of the trial is not the reversal or variation of the initial publication ban, the rule against collateral
attacks would, if strictly applied, prevent a reconsideration of the initial order by the trial judge and, by exten-
sion, a review of the order by the appellate courts under the normal routes of appeal (since the jurisdiction of the
appellate courts is restricted to errors of law made at trial).
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56 In R. v. Litchfield, [1993] 4 S.C.R. 333 , a majority of this Court noted that the rule against collateral at-
tacks is "not intended to immunize court orders from review" (per Iacobucci J., at p. 349), and held that in situ-
ations where the purposes underlying the rule are not engaged, some flexibility in the rule's application should
be recognized. Iacobucci J., writing for the majority, discussed the rationale for the rule in the following terms
(at p. 349):

The rationale behind the rule is powerful: the rule seeks to maintain the rule of law and to preserve the re-
pute of the administration of justice. To allow parties to govern their own affairs according to their percep-
tion of matters such as the jurisdiction of the court issuing an order would result in uncertainty. Further, "the
orderly and functional administration of justice" requires that court orders be considered final and binding
unless they are reversed on appeal (R. v. Pastro [(1988), 42 C.C.C. (3d) 485 ] at p. 497).

He continued, however, by observing that the order in question in the case before him (a pre-trial division and
severance order made by a judge other than the trial judge) would have been reviewable on appeal had it been
made by the trial judge. He stated (at p. 350):

To permit an order to stand which is so erroneous that it results in a trial process that is fundamentally
flawed would result in procedure governing substance; a result that cannot be accepted.

Although Litchfield involved orders of a different nature than the publication bans under consideration here, I
am of the view that it is similarly appropriate to recognize some flexibility in the rule against collateral attacks
when what is at issue is a publication ban.

57 This problem does not, of course, arise in the case at bar, so it is unnecessary to consider the matter fur-
ther at this time. I have men tioned it here simply to highlight the fact that none of the avenues of appeal cur-
rently available is entirely satisfactory. As I noted earlier, until Parliament acts to rectify the situation by enact-
ing appropriate legislation I am forced to choose the least unsatisfactory of a number of unsatisfactory alternat-
ives.

(iii) For the media

58 If the media wish to oppose a motion for a ban brought in Provincial Court, they should attend at the
hearing on the motion, argue to be given status, and if given status, participate in the motion. To challenge a ban
once ordered, the media should make an application for certiorari to a Superior Court judge. To challenge a
denial of certiorari, the media should appeal the Superior Court judge's decision to the Court of Appeal under s.
784(1) of the Criminal Code . To challenge a dismissal of an appeal to the Court of Appeal, the media should
make an application for leave to appeal to the Supreme Court of Canada under s. 40 of the Supreme Court Act .

59 If the media wish to oppose a motion for a ban brought in a Provincial Superior Court, then they should
attend at the hearing on the motion, argue to be given status, and, if given status, participate in the motion. To
challenge a ban once ordered, the media should make an application for leave to appeal to the Supreme Court of
Canada under s. 40 of the Supreme Court Act .

(iv) For the court

60 Upon a motion for a ban under the common law rule, the court should give standing to the media who
seek standing (according to the rules of criminal procedure and the established common law principles) and fol-
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low the general guidelines for practice set out in Part C of these reasons.

(3) Application of Principles and Practice to the Case at Bar

(i) The facts

61 All of the cases were being heard or were scheduled to be heard in the Ontario Court of Justice (General
Division) before a judge and jury. All of the accused were pre-tried with no prospect of resolution. Dagenais
was in week five of his trial. The jury was to be charged three days following the motion for the ban. Monette
already had his trial judge named (Cusson J.). His trial was to run from February 1 to February 26, 1993. Rad-
ford's trial was to run from April 5 to May 4, 1993. Dugas' trial was to begin some time between May 31 and Ju-
ly2, 1993.

(ii) The application of the law to these facts

62 Dagenais should have gone to his trial judge. If the ban had been refused, he would have had no right of
appeal beyond his normal right to appeal if convicted at the end of the trial.

63 Monette should also have gone to his trial judge. If the ban had been refused, he would have had no right
of appeal beyond his normal right to appeal if convicted at the end of the trial.

64 Radford and Dugas, however, were correct to go to a Provincial Superior Court Judge. If the ban had
been refused, they would have had no right of appeal beyond their normal right to appeal if convicted at the end
of the trials.

65 When the publication ban order was given, the CBC should have sought leave to appeal from the Su-
preme Court of Canada under s. 40 of the Supreme Court Act .

(iii) Conclusions about jurisdiction

66 Gotlib J. did not have jurisdiction to hear the motions from Dagenais or Monette, but she did have juris-
diction to hear the motions from Radford and Dugas. The Court of Appeal did not have jurisdiction to hear from
the CBC. This Court had jurisdiction to grant leave to appeal the Court of Appeal decision and to draw these
conclusions on the issue of jurisdiction.

67 The Supreme Court of Canada had jurisdiction under s. 40 of the Supreme Court Act to grant leave to ap-
peal Gotlib J.'s order. However, the CBC did not seek leave to appeal Gotlib J.'s order. It would therefore appear
at first glance that the Supreme Court of Canada does not have jurisdiction to rule on the order itself. However, I
have decided to grant leave to appeal Gotlib J.'s order under s. 40 proprio motu, nunc pro tunc, ex post facto (of
its own motion, now as of the previous date, for something done after). I do this because I believe that it would
be unfair to penalize the CBC for not following the correct procedure where the correct procedure was not
known until we decided this case. I also do this because the issue of publication bans is of national importance,
the case was fully argued before us, and no one is prejudiced by the granting of leave.

68 It is important to note once more that the current situation is deplorable. Fundamental rights are at stake,
but no truly satisfactory avenue of appeal has been established by statute. I hope that Parliament will soon con-
sider filling this jurisdictional lacuna and establishing statutory rights of appeal for third parties such as the me-
dia.
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C. Publication Bans

69

(1) The Analytical Approach

70 Challenges to publication bans may be framed in several different ways, depending on the nature of the
objection to the ban. If legislation requires a judge to order a publication ban, then any objection to that ban
should be framed as a Charter challenge to the legislation itself. Similarly, if a common law rule requires a
judge to order a publication ban or authorizes a judge to order a publication ban that infringes Charter rights in a
manner not reasonable and demonstrably justified in a free and democratic society, then any objection to that
ban should be framed as a Charter challenge to the common law rule.

71 In the case at bar, we are dealing with a common law rule which provides judges with the discretion to
order a publication ban in certain circumstances. Discretion cannot be open-ended. It cannot be exercised arbit-
rarily. More to the point, as I stated in Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038 , at p.
1078, in the context of legislative conferrals of discretion:

As the Constitution is the supreme law of Canada and any law that is inconsistent with its provisions is, to
the extent of the inconsistency, of no force or effect, it is impossible to interpret legislation conferring dis-
cretion as conferring a power to infringe the Charter , unless, of course, that power is expressly conferred or
necessarily implied. Such an interpretation would require us to declare the legislation to be of no force or ef-
fect, unless it could be justified under s. 1.

I would extend this reasoning, and hold that a common law rule conferring discretion cannot confer the power to
infringe the Charter . Discretion must be exercised within the boundaries set by the principles of the Charter ;
exceeding these boundaries results in a reversible error of law. In this case, then, we are dealing with an error of
law challenge to a publication ban imposed under a common law discretionary rule.

72 The common law rule governing publication bans has been traditionally understood as requiring those
seeking a ban to demonstrate that there is a real and substantial risk of interference with the right to a fair trial.
This rule accorded some protection to freedom of expression, in so far as it prevented publication bans from be-
ing imposed for no reason, or in response to merely speculative concerns. The question that must be addressed,
however, is whether the rule provides sufficient protection for freedom of expression in the context of post-
Charter Canadian society. As Iacobucci J., speaking for the Court, stated in R. v. Salituro, [1991] 3 S.C.R. 654 ,
at p. 675:

Where the principles underlying a common law rule are out of step with the values enshrined in the Charter
, the courts should scrutinize the rule closely. If it is possible to change the common law rule so as to make
it consistent with Charter values ... then the rule ought to be changed.

73 Like the right of an accused to a fair trial, a fundamental principle of our justice system which is now ex-
pressly protected by s. 11(d ) of the Charter , freedom of expression, including freedom of the press, is now re-
cognized as a paramount value in Canadian society, as demonstrated by its enshrinement as a constitutionally
protected right in s. 2(b ) of the Charter . Section 2(b ) guarantees the rights of all Canadians to "freedom of
thought, belief, opinion and expression, including freedom of the press and other media of communication". The
importance of the s. 2(b ) freedoms has been recognized by this Court on numerous occasions (see, for example,
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Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573 ; Ford c. Québec (Procureur général),
[1988] 2 S.C.R. 712 ; Irwin Toy Ltd. c. Québec (Procureur général), [1989] 1 S.C.R. 927 ; Rocket v. Royal Col-
lege of Dental Surgeons (Ontario), [1990] 2 S.C.R. 232 ; R. v. Keegstra, [1990] 3 S.C.R. 697 ; and R. v. Zundel,
[1992] 2 S.C.R. 731 ).

74 As I said, for the Court, in Canadian Newspapers Co. v. Canada (Attorney General), [1988] 2 S.C.R.
122 , at p. 129:

Freedom of the press is indeed an important and essential attribute of a free and democratic society, and
measures which prohibit the media from publishing information deemed of interest obviously restrict that
freedom.

Similarly, in Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326 , Cory J. remarked (at pp.
1336-37):

It is difficult to imagine a guaranteed right more important to a democratic society than freedom of expres-
sion. Indeed a democracy cannot exist without that freedom to express new ideas and to put forward opin-
ions about the functioning of public institutions. The concept of free and uninhibited speech permeates all
truly democratic societies and institutions. The vital importance of the concept cannot be over-emphasized.

. . . . .

... The principle of freedom of speech and expression has been firmly accepted as a necessary feature of
modern democracy.

In Zundel , supra, at p. 752, McLachlin J. distilled the commentary and case law on the subject of freedom of ex-
pression, and declared that the interests protected by s. 2(b ) are "truth, political or social participation, and self-
fulfilment".

75 The pre-Charter common law rule governing publication bans emphasized the right to a fair trial over
the free expression interests of those affected by the ban. In my view, the balance this rule strikes is inconsistent
with the principles of the Charter , and in particular, the equal status given by the Charter to ss. 2(b ) and 11(d ).
It would be inappropriate for the courts to continue to apply a common law rule that automatically favoured the
rights protected by s. 11(d ) over those protected by s. 2(b ). A hierarchical approach to rights, which places
some over others, must be avoided, both when interpreting the Charter and when developing the common law.
When the protected rights of two individuals come into conflict, as can occur in the case of publication bans,
Charter principles require a balance to be achieved that fully respects the importance of both sets of rights.

76 It is open to this Court to "develop the principles of the common law in a manner consistent with the fun-
damental values enshrined in the Constitution": Dolphin Delivery , supra, at p. 603 (per McIntyre J.). I am,
therefore, of the view that it is necessary to reformulate the common law rule governing the issuance of publica-
tion bans in a manner that reflects the principles of the Charter . Given that publication bans, by their very
definition, curtail the freedom of expression of third parties, I believe that the common law rule must be adapted
so as to require a consideration both of the objectives of a publication ban, and the proportionality of the ban to
its effect on protected Charter rights. The modified rule may be stated as follows:

77 A publication ban should only be ordered when:
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(a) Such a ban is necessary in order to prevent a real and substantial risk to the fairness of the trial, because
reasonably available alternative measures will not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects to the free expression of
those affected by the ban.

If the ban fails to meet this standard (which clearly reflects the substance of the Oakes test [R. v. Oakes, [1986]
1 S.C.R. 103 ] applicable when assessing legislation under s. 1 of the Charter ), then, in making the order, the
judge committed an error of law and the challenge to the order on this basis should be successful.

(2) The Application of the Analytical Approach to the Case at Bar

78 To assess the validity of the order in the case at bar, it is necessary to consider the objective of the order,
to examine the availability of reasonable alternative measures that could achieve this objective, and to consider
whether the salutary effects of the publication ban outweigh the deleterious impact the ban has on freedom of
expression. If the publication ban in question cannot be justified under the common law rule set out above, then,
in making her order, Gotlib J. committed an error of law.

79 The objective of the ban ordered in the case at bar was the diminution of the risk that the trial of the four
accused persons might be rendered unfair by adverse pre-trial publicity. This objective reflects the interest that
the accused persons shared with both the public and the courts in ensuring both that a trial be held and that it be
fair. The interest that Dagenais, Monette, Radford and Dugas have in receiving a fair trial is of such importance
that it has been entrenched as a constitutional right, in both ss. 7 and 11(d ) of the Charter . In addition to the ac-
cuseds' interest in the fairness of their trial, the public had an interest in their being acquitted or convicted
through trials that were fair and that had the appearance of fairness: R. v. Généreux, [1992] 1 S.C.R. 259 , at p.
283. Similarly, the courts had an interest in ensuring that justice was done, and an interest in safeguarding the
repute of the administration of justice by ensuring that justice was seen to be done.

80 In most cases where publication bans are sought, including the case at bar, attention is focused on a par-
ticular potential source of trial unfairness — the possibility that adverse pre-trial publicity might make it diffi-
cult or impossible to find an impartial jury. In Généreux , supra, in the context of a discussion of s. 11(d ), I
noted (at pp. 282-83):

[One of s. 11(d )'s objectives is] to ensure that a person is tried by a tribunal that is not biased in any way
and is in a position to render a decision which is based solely on the merits of the case before it, according
to law. The decision-maker should not be influenced by the parties to a case or by outside forces except to
the extent that he or she is persuaded by submissions and arguments pertaining to the legal issues in dispute.

It must be noted, however, that while the Charter provides safeguards both against actual instances of bias and
against situations that give rise to a serious risk of a jury's impartiality being tainted, it does not require that all
conceivable steps be taken to remove even the most speculative risks. As I noted in Lippé c. Charest (1990), (
sub nom. R. c. Lippé) [1991] 2 S.C.R. 114 , at p. 142, "the Constitution does not always guarantee the 'ideal' ".
This must be borne in mind when the objective of a publication ban imposed under the common law rule is spe-
cified, since one of the primary purposes of the common law rule is the protection of the constitutional rights of
the accused. As the rule itself states, the objective of a publication ban authorized under the rule is to prevent
real and substantial risks of trial unfairness — publication bans are not available as protection against remote
and speculative dangers.
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81 It is also important to note the extent to which a publication ban trenches upon the rights of individuals
to freedom of expression. In the case of the publication ban at issue here, the specific freedom of expression in-
terests engaged by the ban included: the film director's interest in expressing himself; the CBC's interest in
broadcasting the film; the public's interest in viewing the film; and society's interest in having the important is-
sue of child abuse presented to the public. All of these interests were limited by the publication ban ordered in
the case at bar.

82 In my view, the publication ban in the case at bar was clearly directed towards preventing a real and sub-
stantial risk to the fairness of the trial of the four accused. What must next be considered in order to determine
whether the ban was supportable under the common law rule was whether a publication ban was necessary on
the facts of this case. This requires a consideration of whether reasonable alternative measures were available
that would have guarded against the risk of the trial being unfair without circumscribing the expressive rights of
third parties. As I will explain, I do not consider it necessary in the case at bar to consider the question of wheth-
er the salutary effects of the publication ban outweighed the deleterious impact the ban had on freedom of ex-
pression, because I find that there were, in fact, reasonable alternative measures available.

83 The publication ban in the case at bar would have passed the first stage of analysis under the common
law rule if: (1) the ban was as narrowly circumscribed as possible (while still serving the objectives); and (2)
there were no other effective means available to achieve the objectives. However, the initial ban in the case at
bar was far too broad. It prohibited broadcast throughout Canada and even banned reporting on the ban itself. In
addition, there were other effective means available to achieve the objectives. The publication ban ordered by
Gotlib J. has, in fact, expired, making it unnecessary to discuss in great detail the particular alternative measures
that were available in the case at bar. Possibilities that readily come to mind, however, include adjourning trials,
changing venues, sequestering jurors, allowing challenges for cause and voir dires during jury selection, and
providing strong judicial direction to the jury. Sequestration and judicial direction were available for the Da-
genais jury. Apart from sequestration, all of the other effective alternatives to bans were available for the other
three accused. For this reason, the publication ban imposed in the case at bar cannot be supported under the
common law. As a result, in purporting to order the ban under her common law discretionary authority, Gotlib J.
committed an error of law.

(3) Some General Comments About Publication Bans

84 Before concluding, I would like to make some general comments about publication bans issued under the
common law rule. First, I believe that it is important to recognize that publication bans should not always be
seen as a clash between two titans — freedom of expression for the media versus the right to a fair trial for the
accused. Second, I have some concerns about the efficacy of some publication bans. Useful discussions of some
of the issues that I raise in this section can be found in A. M. Linden, "Limitations on Media Coverage of Legal
Proceedings: A Critique and Some Proposals for Reform", in P. Anisman and A. Linden, eds., The Media, the
Courts and the Charter (Toronto: Carswell, 1986), 301; M. D. Lepofsky, Open Justice: The Constitutional Right
to Attend and Speak About Criminal Proceedings (1985); and the Law Reform Commission of Canada, Working
Paper 56, Public and Media Access to the Criminal Process (1987).

(i) Rejecting the clash model

85 There are at least three reasons for rejecting the clash model. First, it is more suited to American than to
Canadian jurisprudence, since the American Constitution has no equivalent of s. 1 of our Charter , which, as I
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discussed earlier, is also a source of the fundamental principles informing the development of the common law
in Canada.

86 Second, it is not the case that freedom of expression and the accused's right to a fair trial are always in
conflict. Sometimes publicity serves important interests in the fair trial process. For example, in the context of
publication bans connected to criminal proceedings, these interests include the accuseds' interest in public scru-
tiny of the court process, and all of the participants in the court process.

87 Third, the analysis of publication bans should be much richer than the clash model suggests. Rather than
simply focusing on the fact that bans always limit freedom of expression and usually aim to protect the right to a
fair trial of the accused, it should be recognized that ordering bans may:

— limit freedom of expression (and thus undercut the purposes of s. 2(b ) discussed above);

— prevent the jury from being influenced by information other than that presented in evidence during the
trial (for example, information presented in a tabloid television show and evidence discussed in the absence
of the jury and held to be inadmissible);

— maximize the chances that witnesses will testify because they will not be fearful of the consequences of
publicity;

— protect vulnerable witnesses (for example, child witnesses, police informants, and victims of sexual of-
fences);

— preserve the privacy of individuals involved in the criminal process (for example, the accused and his or
her family as well as the victims and the witnesses and their families);

— maximize the chances of rehabilitation for "young offenders";

— encourage the reporting of sexual offences;

— save the financial and/or emotional costs to the state, the accused, the victims, and witnesses of the al-
ternatives to publication bans (for example, delaying trials, changing venues, and challenging jurors for
cause); and

— protect national security.

88 It should also be recognized that not ordering bans may:

— maximize the chances of individuals with relevant information hearing about a case and coming forward
with new information;

— prevent perjury by placing witnesses under public scrutiny;

— prevent state and/or court wrongdoing by placing the criminal justice process under public scrutiny;

— reduce crime through the public expression of disapproval for crime; and

— promote the public discussion of important issues.
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89 These are intended to be illustrative rather than comprehensive lists of reasons for and against bans.
They are simply intended to illustrate the breadth of issues that deserve a place but are not often found in the
analysis of the justification of particular publication bans. These concerns have a place in each step of the ana-
lysis required underthe common law rule outlined above — they are relevant to the initial consideration of
whether a ban is necessary to safeguard the fairness of a trial, to the question of whether reasonable alternatives
are available, and to the issue of the balance struck between the salutary and deleterious effects of a publication
ban.

(ii) The efficacy of some publication bans

90 There are several reasons to be concerned about the efficacy of some publication bans (i.e., bans aimed
at preventing the jury from being influenced by information gathered outside the criminal proceedings).

91 To begin, I doubt that jurors are always adversely influenced by publications. There is no data available
on this issue. However, common sense dictates that in some cases jurors may be adversely affected. Assuming
this, I nevertheless believe that jurors are capable of following instructions from trial judges and ignoring in-
formation not presented to them in the course of the criminal proceedings. As Lord Taylor C.J. wrote in Ex p.
Telegraph plc. and other appeals, [1993] 2 All E.R. 971 , at p. 978:

In determining whether publication of matter would cause a substantial risk of prejudice to a future trial, a
court should credit the jury with the will and ability to abide by the judge's direction to decide the case only
on the evidence before them.

This Court has also made some strong statements about the reliability of juries. In R. v. Corbett, [1988] 1 S.C.R.
670 , Dickson C.J.C. wrote (at pp. 692-93):

The very strength of the jury is that the ultimate issue of guilt or innocence is determined by a group of or-
dinary citizens who are not legal specialists and who bring to the legal process a healthy measure of com-
mon sense. The jury is, of course, bound to follow the law as it is explained by the trial judge. Jury direc-
tions are often long and difficult, but the experience of trial judges is that juries do perform their duty ac-
cording to the law.

It is of course, entirely possible to construct an argument disputing the theory of trial by jury. Juries are cap-
able of egregious mistakes and they may at times seem to be ill-adapted to the exigencies of an increasingly
complicated and refined criminal law. But until the paradigm is altered by Parliament, the Court should not
be heard to call into question the capacity of juries to do the job assigned to them. The ramifications of any
such statement could be enormous. Moreover, the fundamental right to a jury trial has recently been under-
scored by s. 11(f ) of the Charter . If that right is so important, it is logically incoherent to hold that juries
are incapable of following the explicit instructions of a judge.

Corbett was about the issue of whether evidence of prior convictions could be presented to the jury given that
such evidence has both proper and improper uses. The case at bar is, in part, about the issue of whether juries are
irremediably adversely influenced by publications. However, the difference of issue is irrelevant here. What
matters is that this Court has strongly endorsed the ability of a jury to follow the explicit instructions of a judge.
This endorsement surely applies as much to the instruction to ignore all information not presented in the course
of the criminal proceedings as it applies to the instruction to use evidence of prior convictions for one purpose
and not another. I am comforted in my extension of Corbett to the case at bar by R. v. Vermette, [1988] 1 S.C.R.
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985 , at pp. 993-94, in which La Forest J. wrote in the context of the impact of publicity that "[t]his Court has re-
cently had occasion to underline the confidence that may be had in the ability of a jury to disabuse itself of in-
formation that it is not entitled to consider; see R. v. Corbett ".

92 These observations are particularly apt in a case, such as this, in which the publication ban relates to
identifiable and finite sources of pre-trial publicity. More problematic is the situation in which there is a period
of sustained pre-trial publicity concerning matters that will be the subject of the trial. In such circumstances, the
effect of instructions is considerably lessened. Impressions may be created in the minds of the jury that cannot
be consciously dispelled. The jury may at the end of the day be unable to separate the evidence in court from in-
formation that was implanted by a steady stream of publicity.

93 It should also be noted that recent technological advances have brought with them considerable diffi-
culties for those who seek to enforce bans. The efficacy of bans has been reduced by the growth of interprovin-
cial and international television and radio broadcasts available through cable television, satellite dishes, and
shortwave radios. It has also been reduced by the advent of information exchanges available through computer
networks. In this global electronic age, meaningfully restricting the flow of information is becoming increas-
ingly difficult. Therefore, the actual effect of bans on jury impartiality is substantially diminishing.

94 These concerns about the efficacy of some publication bans fit into the analytical approach under the
common law rule outlined previously at several stages, since it is necessary to consider how efficacious a pub-
lication ban will be before deciding whether a ban is necessary, whether alternative measures would be equally
successful at controlling the risk of trial unfairness, and whether the salutary effects of the ban are outweighed
by its negative impact on freedom of expression.

95 If any adverse influence of a publication on jurors can be remedied by means short of banning the pub-
lication, then it might well be argued that there is no rational connection between the publication ban and the ob-
jective of preventing the jury from being adversely influenced by information other than that presented in evid-
ence during the trial. In such a case, it could not be asserted that a ban was necessary to protect the fairness of
the trial. I should note, however, that although it is possible that a publication ban will have a total absence of
influence on the fairness of the trial, such cases will be rare. As a result, one will generally have to go further
and consider the availability of reasonable alternative measures when assessing whether, in a given case, a pub-
lication ban was necessary.

96 If the actual beneficial effects of publication bans are limited, then it might well be argued in some cases
that the negative impact the ban has on freedom of expression outweighs its useful effects. The analysis that is
required at this stage of the application of the common law rule is very similar to the third part of the second
branch of the analysis required under s. 1 of the Charter , as set out by this Court in R. v. Oakes, [1986] 1 S.C.R.
103 . As Dickson C.J.C. stated in Oakes (at p. 140), "[e]ven if an objective is of sufficient importance, and the
first two elements of the proportionality test are satisfied, it is still possible that, because of the severity of the
deleterious effects of a measure on individuals or groups, the measure will not be justified by the purposes it is
intended to serve". In many instances, the imposition of a measure will result in the full, or nearly full, realiza-
tion of the legislative objective. In these situations, the third step of the proportionality test calls for an examina-
tion of the balance that has been struck between the objective in question and the deleterious effects on constitu-
tionally protected rights arising from the means that have been employed to achieve this objective. At other
times, however, the measure at issue, while rationally connected to an important objective, will result in only the
partial achievement of this object. In such cases, I believe that the third step of the second branch of the Oakes
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test requires both that the underlying objective of a measure and the salutary effects that actually result from its
implementation be proportional to the deleterious effects the measure has on fundamental rights and freedoms.
A legislative objective may be pressing and substantial, the means chosen may be rationally connected to that
objective, and less rights-impairing alternatives may not be available. Nonetheless, even if the importance of the
objective itself (when viewed in the abstract) outweighs the deleterious effects on protected rights, it is still pos-
sible that the actual salutary effects of the legislation will not be sufficient to justify these negative effects.

97 While the third step of the Oakes proportionality test has often been expressed in terms of the propor-
tionality of the objective to the deleterious effects, this Court has recognized that in appropriate cases it is neces-
sary to measure the actual salutary effects of impugned legislation against its deleterious effects, rather than
merely considering proportionality of the objective itself. For example, in Reference re ss. 193 & 195.1(1)(c) of
the Criminal Code (Canada), [1990] 1 S.C.R. 1123 , Dickson C.J.C. (who characterized the objective of the im-
pugned Criminal Code solicitation provisions as the curtailment of the social nuisance caused by the public dis-
play of the sale of sex) applied the third step of the proportionality analysis by considering (at p. 1139) whether
"the obtrusiveness linked to the enforcement of the provision, when weighed against the resulting decrease in
the social nuisance associated with street solicitation , can be justified in accordance with s. 1" (emphasis ad-
ded). In the same case, I noted that a factor to be considered in the third part of the second branch of the Oakes
analysis was the fact that Parliament had taken steps to ensure that the effectiveness of the provision in question
would be reviewed three years after its enactment.

98 Similarly, in R. v. Nguyen, [1990] 2 S.C.R. 906 , Wilson J. (writing for a majority of the Court) was of
the view that while the imposition of absolute liability for the offence of having sexual intercourse with a female
person under the age of 14 (in what was then s. 146(1) of the Criminal Code ) was rationally connected to the
pressing and substantial objective of protecting young girls from premature sexual intercourse, the measure non-
etheless failed both the second and third parts of the second branch of Oakes , since "[t]he potential benefits
flowing from the retention of absolute liability are far too speculative to be able to justify a provision that envis-
ages the possibility of life imprisonment for one who is mentally innocent" (p. 926).

99 In my view, characterizing the third part of the second branch of the Oakes test as being concerned
solely with the balance between the objective and the deleterious effects of a measure rests on too narrow a con-
ception of proportionality. I believe that even if an objective is of sufficient importance, the first two elements of
the proportionality test are satisfied, and the deleterious effects are proportional to the objectives, it is still pos-
sible that, because of a lack of proportionality between the deleterious effects and the salutary effects, a measure
will not be reasonable and demonstrably justified in a free and democratic society. I would, therefore, rephrase
the third part of the Oakes test as follows: there must be a proportionality between the deleterious effects of the
measures which are responsible for limiting the rights or freedoms in question and the objective, and there must
be a proportionality between the deleterious and the salutary effects of the measures .

100 A similar view of proportionality must inform the common law rule governing publication bans (this is,
of course, apparent from the way I have expressed the second part of the rule). This suggests that when a ban has
a serious deleterious effect on freedom of expression and has few salutary effects on the fairness of a trial, the
ban will not be authorized at common law.

101 It is also important to recognize, however, that the objective usually underlying such bans — the di-
minution of the risk that a trial might be tainted by unfairness — is directly related to the accused's constitution-
ally protected right to a fair trial. Although, as I noted earlier (at pp. 38-41 [ante, pp. 301-303]), it is incorrect to
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oversimplify the relationship between the right to a fair trial and the right to freedom of expression by blindly
applying the "clash of rights" model, there are times when the rights of the accused will be in direct conflict with
the expressive rights of the media. In such cases, I believe it is necessary to apply the common law proportional-
ity analysis in a manner that reflects the fact that two fundamental rights are in jeopardy. That is, it is essential
in these circumstances to recognize that the pressing and substantial objective at issue is itself a fundamental
right, and that, as such, it is a matter of exceptional importance. This will be of particular significance when con-
sidering whether there are reasonable alternative measures available, and when assessing the balance between
the salutary and deleterious effects of the ban. When examining alternative measures, it will be important to
carefully consider both rights at issue, so as to ensure that any alternative measures that impair free expression
to a lesser degree than a publication ban also reasonably protect the right to a fair trial. Similarly, when consid-
ering the proportionality of the impact of the ban on free expression to its salutary effects on the fairness of the
trial it will be necessary to bear in mind the fundamental importance of trial fairness, both to the accused and to
society.

(4) General Guidelines

102 In order to provide guidance for future cases, I suggest the following general guidelines for practice
with respect to the application of the common law rule for publication bans:

(a) At the motion for the ban, the judge should give the media standing (if sought) according to the rules of
criminal procedure and the established common law principles with regard to standing.

(b) The judge should, where possible, review the publication at issue.

(c) The party seeking to justify the limitation of a right (in the case of a publication ban, the party seeking to
limit freedom of expression) bears the burden of justifying the limitation. The party claiming under the
common law rule that a publication ban is necessary to avoid a real and serious risk to the fairness of the tri-
al is seeking to use the power of the state to achieve this objective. A party who uses the power of the state
against others must bear the burden of proving that the use of state power is justified in a free and democrat-
ic society. Therefore, the party seeking the ban bears the burden of proving that the proposed ban is neces-
sary, in that it relates to an important objective that cannot be achieved by a reasonably available and effect-
ive alternative measure, that the proposed ban is as limited (in scope, time, content, etc.) as possible, and
there is a proportionality between the salutary and deleterious effects of the ban. At the same time, the fact
that the party seeking the ban may be attempting to safeguard a constitutional right must be borne in mind
when determining whether the proportionality test has been satisfied.

(d) The judge must consider all other options besides the ban and must find that there is no reasonable and
effective alternative available.

(e) The judge must consider all possible ways to limit the ban and must limit the ban as much as possible;
and

(f) The judge must weigh the importance of the objectives of the particular ban and its probable effects
against the importance of the particular expression that will be limited to ensure that the positive and negat-
ive effects of the ban are proportionate.

IV. Disposition

Page 34
1994 CarswellOnt 112, 34 C.R. (4th) 269, 94 C.C.C. (3d) 289, 25 C.R.R. (2d) 1, [1994] 3 S.C.R. 835, 120 D.L.R.
(4th) 12, 20 O.R. (3d) 816 (note), 175 N.R. 1, 76 O.A.C. 81, J.E. 95-30, EYB 1994-67668

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works



103 On the jurisdictional issue, I find that Gotlib J. had jurisdiction to hear a motion from Radford and Du-
gas. The Court of Appeal did not have jurisdiction to hear an appeal from this order. The Supreme Court of
Canada has jurisdiction under s. 40 of the Supreme Court Act to hear both the appeal of the Court of Appeal de-
cision and an appeal from the order of Gotlib J.

104 On the publication ban issue, I find that the Court of Appeal erred in hearing the appeal. Accordingly, I
set aside the order of the Court of Appeal. I also find that the terms of the ban ordered by Gotlib J. cannot be
justified by the common law rule governing the issuance of publication bans. She thereby committed an error of
law. Accordingly, I set aside her order.

105 The appeal is allowed.

La Forest J. (dissenting):

106 Like Justice L'Heureux-Dubé, I respectfully do not agree that there is a direct appeal to this Court under
s. 40 of the Supreme Court Act , R.S.C. 1985, c. S-26, from Gotlib J.'s decision. On the basis of the reasoning in
support of such an appeal, I fear applications for leave from any number of interlocutory rulings in criminal pro-
ceedings could be made to this Court. This is not to say that the appellants have no remedy. Apart from declarat-
ory actions (which may be the most appropriate remedy here), a remedy might well be available by virtue of s.
24(1) of the Canadian Charter of Rights and Freedoms even against a decision of a superior court judge; see R.
v. Rahey, [1987] 1 S.C.R. 588 . Since a decision made under that provision is not otherwise open to appeal, it is
a final order within the meaning of s. 40 of the Supreme Court Act , and so open to appeal, with leave, to this
Court (see my reasons in Kourtessis v. Minister of National Revenue, [1993] 2 S.C.R. 53 ). This specific point
did not arise in R. v. Mills, [1986] 1 S.C.R. 863 ; indeed I there specifically referred to the possibility that an ap-
peal might lie to this Court (p. 978).

107 I should say that I do not think Gotlib J.'s decision is immune from Charter scrutiny by reason of the
fact that it is a court order. This case is distinguishable from Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580,
[1986] 2 S.C.R. 573 . The order here, unlike Dolphin Delivery , is one exercised pursuant to a discretionary
power directed at a governmental purpose, i.e., ensuring a fair trial. It is not the invocation of the law by a
private individual. It is a by-product, in this case having effect outside the criminal process, of the institution by
the Crown of criminal proceedings. The fact that the rule under which it was made was judicially created does
not matter. The making of such laws emanates from the role historically assigned to the Queen's judges. They
were exercising powers flowing from the sovereign as the fountain of justice. The Charter applies to common
law as well as to statutes. The effect of the order here was the infringement of the appellants' Charter right to
freedom of expression to serve a governmental purpose and is in consequence subject to Charter scrutiny. I find
Justice McLachlin's comments on this issue particularly helpful.

108 I do not think any other appeal route is open to the appellants. In particular, the proposal advanced by
McLachlin J. that s. 24(1) of the Charter can itself be used to create a right of appeal is, in my view, inconsistent
with the policy thrust in Mills . As well, I agree with the Chief Justice that civil appeal procedures are unavail-
able and that certiorari would not lie under the circumstances of this case. The situation in Kourtessis where I
contemplated the extension of cer tiorari to cover the situation there was entirely different from the one arising
here; see my reasons in that case, at pp. 90-92.

109 I should say, however, that I am concerned with the Chief Justice's obiter remarks concerning certiorari.
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I think what is called for is a discretionary form of review, so as to avoid undue interference with the trial pro-
cess. Unless the discretion to issue certiorari as the Chief Justice would expand it is exercised in a restrained
manner, it, along with the appeals from it, might delay or otherwise seriously interfere with criminal proceed-
ings. Should this expansion of certiorari jurisdiction be permitted, discretion to exercise it should be restrained
in the manner I have indicated in Kourtessis , at p. 92. It might, in fact, be as well to simply leave the appellants
the right to apply to a superior court judge for a remedy under s. 24(1) of the Charter . That remedy is itself dis-
cretionary. As I see it, it is akin to a court's discretionary power to grant a declaration and should be exercised
with similar restraints; see the discussion of the nature of the discretion to be exercised in relation to declaratory
actions in Kourtessis , at pp. 86-87.

110 I reiterate the Chief Justice's hope that Parliament will provide for an appeal from publication bans to
the provincial courts of appeal, though I think an appeal with leave would be better suited to the task. It will be
evident from what I have earlier said that I share the concerns of L'Heureux-Dubé J. about the dangers of delay
and interference with the trial process that could result from uncontrolled access to judicial review or appeal of
interlocutory orders in criminal proceedings.

111 Given my view on jurisdiction, I would not ordinarily say anything about the merits. In light of the dis-
position of this case by the Court, however, I will make the following comments. I am in agreement with the
Chief Justice that the common law rule did not give sufficient protection to freedom of expression. I am also in
substantial agreement with the list of factors he gives that should be considered by a judge in determining
whether a ban should issue. I would, however, add another factor that should be weighed in determining whether
a ban should issue — the extent to which a ban could disrupt the trial, particularly by creating the risk that the
trial would not take place within a reasonable time.

112 I would dismiss the appeal.

L'Heureux-Dubé J. (dissenting):

113 This case and the companion case of R. v. S. (T.) (23596) [reported R. v. Canadian Broadcasting Corp.
, post, p. 351] [hereinafter "R. v. S. (T.) "], in which judgment is handed down contemporaneously with this one,
concern third party challenges to publication bans issued during criminal proceedings. Both cases raise similar
procedural and substantive issues.

114 In the case before us, the appellants are challenging an interlocutory publication ban issued by Gotlib J.
of the Ontario Court (General Division) and upheld with several modifications by the Ontario Court of Appeal.
The impugned publication ban prevented the Canadian Broadcasting Corporation ("CBC") from broadcasting a
four-hour mini-series entitled "The Boys of St. Vincent" until after the completion of the criminal trials of the
respondents, Dagenais, Monette, Dugas and Radford.

115 This appeal raises two principal issues, the first procedural and the second substantive. The procedural
issue concerns whether or not this Court has the jurisdiction to hear this appeal. This requires a determination of
whether third parties, such as the CBC, have the right to appeal interlocutory court orders, such as publication
bans, arising out of criminal proceedings. The substantive issue concerns the merits of the appellants' challenge
of the impugned publication ban on the grounds that it infringes s. 2(b ) of the Canadian Charter of Rights and
Freedoms . Furthermore, both issues require this Court to consider whether or not the Charter applies to court
orders.
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116 Before proceeding with an analysis of these issues, it is important to note that the jurisdictional ques-
tion raised in this case and in the companion case of R. v. S. (T.) has broad implications. While on a narrow
reading it deals only with the question of whether or not third parties can appeal publication bans issued in the
criminal context, in effect it has broad implications with respect to third party appeals from all interlocutory
criminal orders. If the media can appeal a publication ban issued in the criminal context then every third party,
including witnesses, experts, members of the public who are expelled from the courts, lawyers, etc., will be able
to appeal any interlocutory order issued in the criminal context which they believe infringes their Charter rights.
Such a broad interlocutory right of appeal will result in significant delay to the trial process, will adversely im-
pact upon the accused's Charter right to be tried within a reasonable time and will adversely affect the adminis-
tration of justice. While both the Chief Justice and McLachlin J. argue that these negative consequences may not
arise, I do not find their arguments convincing.

117 First, McLachlin J. argues that delays in the trial process will not necessarily result from allowing third
parties to appeal interlocutory court orders issued in the criminal context. However, this is inconsistent with her
argument that a third party must have access to "a full and effective remedy" which includes "recourse to an ap-
pellate tribunal" where that third party alleges an infringement of its Charter rights. In many, if not most cases, a
third party appeal from an interlocutory criminal order will only be "effective" if the related criminal proceed-
ings are delayed until the resolution of the appeal. Accordingly, the negative consequences described above
seem inevitable.

118 Similarly, I do not find convincing the Chief Justice's suggestion that there is no need to be concerned
that allowing third parties to appeal publication bans issued in the criminal context will open the door to a large
number of witnesses appealing interlocutory criminal orders. The Chief Justice states [ante, p. 287]:

The problem for a witness most frequently arises out of a citation for contempt for refusal to testify ...
[Section] 10 of the Criminal Code sets out the procedure for bringing a conviction for contempt before a
Court of Appeal. This decision will not change or affect that statutory procedure and right of appeal.

While it is true that witnesses currently have a statutory right of appeal where they are cited for contempt of
court, I must emphasize that this right of appeal is only available to the small proportion of witnesses who are
actually cited for contempt. If the appellants are permitted to appeal the impugned publication ban in the case at
hand, however, a broad third party interlocutory right of appeal, available to all witnesses, will result. This will
enable all witnesses, whether or not they are cited for contempt of court, to appeal interlocutory criminal orders
which they believe infringe their Charter rights.

119 Accordingly, despite the comments of both the Chief Justice and McLachlin J. to the contrary, I believe
that permitting the appellants to appeal the impugned publication ban in the case at hand will enable a large
number of third parties to appeal interlocutory criminal orders they would otherwise be unable to appeal, and
will therefore have a significant adverse impact on an accused's right to be tried within a reasonable time and on
the proper administration of justice.

120 With this broader context in mind, I turn to the case currently before us. I have had the opportunity to
read the reasons of my colleagues. Unlike the Chief Justice, Gonthier and McLachlin JJ., I do not believe that
this Court has the necessary jurisdiction to hear this appeal. In light of this, it is not strictly necessary for me to
consider the substantive issue. However, had I found that this Court had jurisdiction to hear this appeal, I would
have agreed with Gonthier J., and disagreed with the Chief Justice, McLachlin and La Forest JJ., on the sub-
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stantive issue. Accordingly, my reasons will focus on the jurisdictional question.

I. Jurisdiction

121 In concluding that the appellants have a right to appeal in the case at hand, the Chief Justice and
McLachlin J. appear to rely on the axiom "where there is a right, there is a remedy". While this axiom may not
be absolute, I agree that when a person alleges a wrong, be it a constitutional wrong, a civil wrong or a criminal
wrong, she is en titled in our free and democratic society to submit her case to a forum in order to try to obtain
redress. This is the basis upon which our judicial system is premised. The fact that a person has standing and is
permitted to appear and be heard before a court of law or any other judicial forum, as was the case here, is the
first step in the process of providing a remedy for an alleged wrong. The second step is the rendering of a de-
cision by a court of law or other judicial forum. Together, these two steps constitute a remedy. Whether the de-
cision is affirmative or negative does not alter the fact that there was access to a remedy.

122 In the present case, had the CBC been successful before Gotlib J. in avoiding a publication ban, the
CBC would have had their remedy. The fact that they were not successful does not alter the fact that they had
access to a remedy. Thus, the axiom "where there is a right, there is a remedy" is satisfied. There was a remedy
available: the CBC had standing, was heard, and a decision was reached to issue a publication ban despite their
arguments to the contrary. Consequently, the jurisdictional question raised by this appeal is not whether the
CBC should have access to a remedy, but whether the CBC should have a right to appeal a decision with which
they are not satisfied.

123 In approaching this question, it is important to note that it is distinct and independent from the substant-
ive question concerning freedom of expression and publication bans. While I will find that this Court does not
have jurisdiction to hear this appeal, this determination should not be understood as calling into question the
fundamental importance of freedom of expression. Freedom of expression is, in my view, a fundamental right.
Recognition of this fact in Canadian law predates the Charter . In Reference re Alberta Legislation, [1938]
S.C.R. 100 , Duff C.J.C. recognized (at p. 133) that:

... it is axiomatic that the practice of this right of free public discussion of public affairs ... is the breath of
life for parliamentary institutions.

Furthermore, in Boucher v. R., [1951] S.C.R. 265 , Rand J. also emphasized (at p. 288) that:

Freedom in thought and speech and disagreement in ideas and beliefs, on every conceivable subject, are of
the essence of our life.

In Switzman v. Elbling, [1957] S.C.R. 285 , at p. 306, Rand J. described freedom of political expression as "little
less vital to man's mind and spirit than breathing is to his physical existence".

124 Since the proclamation of the Charter , freedom of expression has obtained explicit constitutional pro-
tection and the courts have reiterated the fundamental importance of this right. In Edmonton Journal v. Alberta
(Attorney General), [1989] 2 S.C.R. 1326 , Cory J. stated (at p. 1336) that it would be "difficult to imagine a
guaranteed right more important to a democratic society than freedom of expression". As well, in Comité pour la
République du Canada — Committee for the Commonwealth of Canada v. Canada, [1991] 1 S.C.R. 139 , I wrote
at p. 174:
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Freedom of expression, like freedom of religion, serves to anchor the very essence of our democratic, polit-
ical and societal structure.

125 Nonetheless, these and other affirmations of the fundamental importance of freedom of expression do
not change the fact that the jurisdictional issue raised by this case concerns the right of appeal, not the right to
freedom of expression. The right to freedom of expression is protected by access to an initial remedy. I cannot
accept McLachlin J.'s suggestion that a "full and effective remedy" for an infringement of freedom of expression
"must include recourse to an appellate tribunal". Access to a remedy and the right to appeal the refusal of a rem-
edy are entirely different issues.

126 In our free and democratic society, a right of appeal is not available in every situation. (See, for ex-
ample, R. v. Mills, [1986] 1 S.C.R. 863 ; R. v. Meltzer, [1989] 1 S.C.R. 1764 ; R. v. C. (T.L.), [1994] 2 S.C.R.
1012 ; and Kourtessis v. Minister of National Revenue, [1993] 2 S.C.R. 53 .) As Sopinka and Gelowitz noted in
The Conduct of an Appeal (1993), at p. vii:

Counsel contemplating an appeal must first ensure that he or she has a right of appeal. This right is purely
statutory and each appellate court is governed by the applicable statutes and rules with their own jurisdic-
tional criteria, time limits and appeal routes.

Furthermore, even where a right of appeal is available, it is frequently subject to a requirement of leave to ap-
peal. As a result, the term "right" of appeal is somewhat misleading in that it is not a "right" in the same sense as
those provided in the Charter . Instead, it is a right which is created by a simple act of the legislature and which
can be just as easily eliminated by such an act. La Forest J., with whom I concurred, held as follows in Kour-
tessis , supra, at pp. 69-70:

Appeals are solely creatures of statute; see R. v. Meltzer, [1989] 1 S.C.R. 1764 , at p. 1773. There is no in-
herent jurisdiction in any appeal court . Nowadays, however, this basic proposition tends at times to be for-
gotten. Appeals to appellate courts and to the Supreme Court of Canada have become so established and
routine that there is a widespread expectation that there must be some way to appeal the decision of a court
of first instance. But it remains true that there is no right of appeal on any matter unless provided for by the
relevant legislature . [Emphasis added.]

127 As an exception to the principle that a right of appeal must be created by statute, it was recently sugges-
ted that a limited common law jurisdictional appeal may be available (see M. Jamal and H. P. Glenn, "Selective
Legality: The Common Law Jurisdictional Appeal" (1994), 73 Can. Bar Rev. 142). However, the jurisdiction of
the Ontario Court (General Division) to issue the impugned publication ban is not attacked in the present case.
Thus, if there is a right of appeal in the present case, it can only be provided by statute. Neither the Criminal
Code , R.S.C. 1985, c. C-46, the Supreme Court Act , R.S.C. 1985, c. S-26, nor any other applicable statute
provides for such a right of appeal. Furthermore, the Charter does not confer appellate jurisdiction. Con-
sequently, I conclude that there is no jurisdiction in our Court, nor was there in the Court of Appeal, to entertain
this appeal.

128 Although this is the general basis for my opinion on the jurisdictional question, I will discuss the partic-
ulars in more detail in the following order:

1. The Criminal Code does not provide this Court with jurisdiction to hear this appeal;
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2. The Supreme Court Act does not provide this Court with jurisdiction to hear this appeal;

3. Section 24(1) of the Charter does not confer appellate jurisdiction; and

4. The Charter does not apply to court orders.

I will not discuss certiorari, the rules of which are well known and are clearly not applicable in this case, as the
Chief Justice himself has noted.

1. The Criminal Code

129 As I have already mentioned, it is well established that a right of appeal exists only if specifically
provided by statute. Given the fact that the appeal at issue arises out of criminal proceedings, the logical first
place to look for a statutory right of appeal is the Criminal Code . No such right of appeal is provided therein.
Furthermore, s. 674 of the Criminal Code states:

No proceedings other than those authorized by this Part and Part XXVI shall be taken by way of appeal in
proceedings in respect of indictable offences.

130 I agree with the Chief Justice when he says in his reasons [ante, p. 288] that:

... we are dealing here with media challenges to publication bans ordered by judges under their common law
or legislated discretionary authority in response to a request for a ban made by the Crown and/or by indi-
viduals charged (or at risk of being charged) with criminal offences. Such challenges are criminal matters ,
not civil ones. [Emphasis added.]

In my view, this appeal therefore qualifies as a proceeding in respect of an indictable offence. Similarly, I note
that Bayda C.J.S., writing for the Saskatchewan Court of Appeal in the companion case of R. v. Canadian
Broadcasting Corp. [hereinafter "R. v. S. (T.) "], held that:

No one, including the C.B.C., questioned that this appeal was "in proceedings in respect of indictable of-
fenses [sic]" within the meaning of s. 674.

131 ((1993), 109 Sask. R. 96 , at p. 103.)

132 Accordingly, pursuant to s. 674 of the Criminal Code , the appellants are only entitled to challenge the
impugned publication ban by way of appeal if such a right is established in the Criminal Code , which, as I have
already noted, it is not. However, the Chief Justice argues that s. 674 of the Criminal Code does not limit the
broad jurisdiction conferred upon this Court by s. 40(1) of the Supreme Court Act . Furthermore, he asserts that
s. 40(1) of the Supreme Court Act provides this Court with the necessary jurisdiction to hear this appeal. I turn
now to this argument.

2. Section 40(1) of the Supreme Court Act

133 Despite the express wording of s. 674 of the Criminal Code , the Chief Justice suggests that s. 40(1) of
the Supreme Court Act provides this Court with jurisdiction to hear this appeal. As he does in R. v. Laba (23217)
[reported post, p. 360], the Chief Justice argues that [ante, p. 285]:

... s. 674 of the Criminal Code does not limit our jurisdiction to grant leave in cases such as this under s.
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40(1) of the Supreme Court Act .

In support of this proposition, he relies on cases such as R. v. Swietlinski, [1994] 3 S.C.R. 481 ; R. v. Vaillan-
court (1992), 76 C.C.C. (3d) 384 (S.C.C.) ; R. v. Gardiner, [1982] 2 S.C.R. 368 ; and Hill v. R., [1977] 1 S.C.R.
827 ; R. v. Barnes, [1991] 1 S.C.R. 449 . However, as I noted in Laba , supra, at p. 10 [post, p. 380]:

... while these cases all appear to implicitly hold that s. 40(1) of the Supreme Court Act is not limited by s.
674 of the Criminal Code , none of these cases explicitly refer, in this respect, to s. 674 of the Criminal
Code or to its interaction with s. 40(1) of the Supreme Court Act . [Emphasis added.]

Nonetheless, even assuming that s. 674 of the Criminal Code does not restrict the scope of s. 40(1) of the Su-
preme Court Act , this does not mean that s. 40(1) of the Supreme Court Act is unlimited in scope. For example,
although s. 40(1) of the Supreme Court Act has been held to provide this Court with jurisdiction to entertain in-
terlocutory appeals in civil matters (Bar Assn. (Quebec) v. Ste-Marie, [1977] 2 S.C.R. 414 ), it has not been so
interpreted with respect to interlocutory criminal appeals . In fact, Mills , supra, and Meltzer , supra, clearly es-
tablish that "there should be no interlocutory appeals in criminal matters". At p. 959 of Mills , supra, McIntyre J.
stated:

The question has been raised as to whether there can be something in the nature of an interlocutory appeal in
which a claimant for relief under s. 24(1) of the Charter may appeal immediately upon a refusal of his claim
and before the trial is completed. It has long been a settled principle that all criminal appeals are statutory
and that there should be no interlocutory appeals in criminal matters. This principle has been reinforced in
our Criminal Code (s. 602 [now s. 674], supra) prohibiting procedures on appeal beyond those authorized-
in the Code. It will be observed that interlocutory appeals are not authorized in the Code . [Emphasis ad-
ded.]

134 Discussing the availability of interlocutory criminal appeals, Sopinka and Gelowitz, supra, at p. 78,
state that:

It would appear to be settled law that there are no appeals in interlocutory criminal proceedings, as there is
no statutory basis for such appeals.

This position was not altered by the proclamation of the Canadian Charter of Rights and Freedoms . The
Supreme Court of Canada has held in Mills v. R. , and R. v. Meltzer , that the Charter does not create any
new rights of appeal. Any Charter ground sought to be appealed must, accordingly, be taken pursuant to ex-
isting rights of appeal as established in the Code.

135 Consequently, to the extent that this appeal is from an interlocutory order, permitting it to proceed, as
the Chief Justice does, by virtue of s. 40(1) of the Supreme Court Act is inconsistent with the jurisprudence of
this Court.

136 This brings me to the issue of whether or not this appeal can be fairly characterized as interlocutory in
nature. I begin by noting that the impugned publication ban is clearly an interlocutory order from the point of
view of the accused. However, from the point of view of the appellants, this order is, for all intents and pur-
poses, final. In fact, any court order made in a criminal context which affects a third party, including any order
directed at witnesses, could likely be characterized as "final" from the point of view of the affected third party.
Accordingly, the argument can be made that a third party appeal against such an order would not be precluded
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by the principle against interlocutory criminal appeals and could therefore proceed by virtue of s. 40(1) of the
Supreme Court Act . This argument, in my view, cannot succeed.

137 The focus in criminal proceedings is on the accused and on the determination of guilt or innocence.
While a publication ban or any other order affecting a third party issued during a criminal proceeding may be fi-
nal with respect to that third party, it is interlocutory with respect to the accused. Since the focus in criminal pro-
ceedings must remain on the accused, to the extent that the order is interlocutory from the accused's point of
view it should not be subject to a third party appeal unless the right to such an appeal is specifically provided by
statute.

138 To hold otherwise would be to ignore the policy behind the principle against interlocutory criminal ap-
peals. Specifically, as I noted in Laba , supra, such appeals are not permitted because of the likelihood that they
would fragment the criminal trial process and cause potentially lengthy delays: R. v. Morgentaler (1984), 41
C.R. (3d) 262 (Ont. C.A.) , at pp. 273-74, and R. v. Cranston (1983), 60 N.S.R. (2d) 269 (C.A.) . These policy
reasons are applicable whether the appellant is a party to the criminal proceedings or a third party. In fact, in
light of the right of the accused, guaranteed by s. 11(b ) of the Charter , to be tried within a reasonable time,
these policy concerns are particularly applicable where the appellant is a third party. It is of particular import-
ance that third parties not be permitted to cause an accused's trial to be unreasonably delayed. Furthermore, even
if the trial continued while the third party appeal proceeded, as it did in this case, but which will often not be the
case, there remains the problem of requiring an accused to defend two cases at the same time, given that the ac-
cused will likely have a legitimate interest in both proceedings. This may unduly complicate the accused's crim-
inal defence and should therefore be avoided wherever possible. Finally, I note that if third party interlocutory
criminal appeals were permitted, this would result in a strange and unacceptable situation where third parties
would benefit from greater appellate rights in criminal proceedings than would the accused whose very liberty
hinges on the outcome of the proceedings.

139 In light of all the above, I conclude that the principle against interlocutory criminal appeals is equally
applicable to the accused, the Crown and third parties. Only if a right of appeal is explicitly es tablished by stat-
ute should an appeal against an interlocutory court order arising out of criminal proceedings be permitted to pro-
ceed.

140 Turning now to s. 40(1) of the Supreme Court Act , I note that, while it was intended to confer broad
appellate jurisdiction on this Court, it was not, in my opinion, intended to override the principle against inter-
locutory criminal appeals. For such a sweeping interpretation to be given to s. 40(1) of the Supreme Court Act
requires, in my opinion, that Parliament use the clearest of language. Section 40(1) of the Supreme Court Act
does not meet this test. Consequently, just as it has not been interpreted to provide parties to criminal proceed-
ings with an interlocutory right of appeal, it should not be so interpreted with respect to third parties. Accord-
ingly, I find that s. 40(1) of the Supreme Court Act does not provide this Court with jurisdiction to hear this ap-
peal. I leave open, however, the question of whether it provides this Court with jurisdiction to hear a third party
appeal from a court order in a criminal context where the order in question is "final" with respect to both the
parties to the criminal proceeding and the affected third party.

3. Section 24(1) of the Charter

141 A final possible source of jurisdiction for this appeal was raised in the companion case of R. v. Cana-
dian Broadcasting Corp. . The appellant in that case suggested that s. 24(1) of the Charter provides third parties
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with a right to appeal publication bans issued in the criminal context. This suggestion appears to have been ac-
cepted by McLachlin J. in her reasons in this case. Specifically, McLachlin J. implies that the Charter imposes
minimal procedural requirements which include "recourse to an appellate tribunal" where a third party is chal-
lenging a publication ban on Charter grounds. I disagree.

142 In my view, it is well settled that the Charter does not and cannot provide the appellants with a right of
appeal. In Mills , supra, McIntyre J. stated at pp. 956-57:

As has been said on many occasions, the Charter was not enacted in a vacuum. It was created to form a part
— a very important part — of the Canadian legal system and, accordingly, must fit into that system. It will
be noted at once that s. 24(1) gives no jurisdictional or procedural guide . This absence makes it clear that
the procedures presently followed must be adapted and used for the accommodation of applications for re-
lief under s. 24(1). [Emphasis added.]

Later, at p. 958, he repeated:

Again, it must be observed that the Charter is silent on the question of appeals and the conclusion must
therefore be that the existing appeal structure must be employed in the resolution of s. 24(1) claims .
[Emphasis added.]

143 As I stated at the outset, appeal rights are statutory. In the absence of a statutory right of appeal, this
Court has no jurisdiction to hear this appeal. The appellants cannot rely on s. 24(1) of the Charter to create ap-
pellate jurisdiction . While, as I observed earlier, it has been said on many occasions that for every right there
should be a remedy (see, for example, Mills , supra, at pp. 971-72 (per LaForest J.) and at p. 958 (per McIntyre
J.); and Nelles v. Ontario, [1989] 2 S.C.R. 170 , at p. 196 (per Lamer J.)), this does not mean that s. 24(1) can
confer appellate jurisdiction where the appellants, as here, had access to a remedy and are unsatisfied with the
result. Were this a case where the appellants had no access whatsoever to an initial remedy then s. 24(1) might
confer jurisdiction to provide an initial remedy, such as giving the appellants standing to raise the issue.
However this is not such a case.

144 Finally, I find it important to emphasize, once more, that this case concerns an appeal from an inter-
locutory criminal order. The ability of s. 24(1) to confer appellate jurisdiction with respect to interlocutory crim-
inal appeals was conclusively determined in Mills , supra, and Meltzer , supra. In this respect, I adopt the follow-
ing comments of Bayda C.J.S. of the Saskatchewan Court of Appeal from his reasons (at p. 104) in the compan-
ion case of R. v. S. (T.) :

... if the present appeal is properly characterized as in respect of an interlocutory ruling by a trial court judge
in the course of a criminal proceeding, then the decisions by the Supreme Court of Canada in R. v. Mills,
[1986] 1 S.C.R. 863 , R. v. Meltzer, [1989] 1 S.C.R. 1764 and Kourtessis make it clear that the Charter com-
ponent does not vest a court of appeal with any special power to hear an appeal and the right of appeal is
governed by the same principles as those which apply to an appeal from any ordinary interlocutory ruling.
Those same cases confirm that there is no appeal from an interlocutory ruling made in a criminal proceed-
ing . [Emphasis added.]

145 Therefore, for all the reasons outlined above, I conclude that s. 24(1) does not provide this Court with
jurisdiction to hear this appeal.
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4. The Applicability of the Charter to Court Orders

146 McLachlin J. argues in her reasons, apparently with the support of La Forest J., that the Charter applies
to the impugned publication ban. In my view it does not.

147 The principle that court orders per se are not subject to the Charter was first established in Dolphin De-
livery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573 . Dolphin Delivery concerned an appeal against an in-
junction which prevented certain secondary picketing on the grounds that it abridged the Charter guarantee of
freedom of expression. Factually, it was quite similar to the case at hand in that it involved a private party (a
union) challenging a court order on the ground that it was inconsistent with s. 2(b ) of the Charter . McIntyre J.,
writing for the majority, stated at pp. 600-601:

While in political science terms it is probably acceptable to treat the courts as one of the three fundamental
branches of Government, that is, legislative, executive, and judicial, I cannot equate for the purposes of
Charter application the order of a court with an element of governmental action ... To regard a court order
as an element of governmental intervention necessary to invoke the Charter would, it seems to me, widen
the scope of Charter application to virtually all private litigation . All cases must end, if carried to comple-
tion, with an enforcement order and if the Charter precludes the making of the order, where a Charter right
would be infringed, it would seem that all private litigation would be subject to the Charter . In my view,
this approach will not provide the answer to the question. A more direct and more precisely defined connec-
tion between the element of government action and the claim advanced must be present before the Charter
applies. [Emphasis added.]

148 I considered this Court's decision in Dolphin Delivery , supra, in Young v. Young, [1993] 4 S.C.R. 3 ,
and noted (at pp. 90-91) that:

... Dolphin Delivery ... articulated the principle which established the threshold for judicial review under the
Charter : the Charter applies to the legislative, executive and administrative branches of government but
does not apply to judicial orders made in the resolution of private disputes.

149 The rule in Dolphin Delivery , however, does not fully insulate a judge from the Charter in all circum-
stances and does not apply to certain adjudicators. Thus, in R. v. Rahey, [1987] 1 S.C.R. 588 , this Court con-
cluded that a trial judge's conduct in according 19 adjournments and taking 11 months to reach a decision on an
application for a directed verdict contravened the Charter and specifically the accused's right to be tried within a
reasonable time. Furthermore, in Re B.C.G.E.U., [1988] 2 S.C.R. 214 , an order to prevent picketing in front of
the court, issued by the court on its own motion, originating in the inherent power of the courts to control their
process, and issued without notice to the affected party, was reviewed on Charter grounds and found not to viol-
ate the Charter . Finally, in Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038 , this Court found
that an order of an adjudicator pursuant to the Canada Labour Code was subject to Charter review, since such
an adjudicator, unlike a judge, is a creature of statute who is appointed pursuant to a legislative provision and
derives all of his or her powers from statute. These three cases clearly demonstrate that Dolphin Delivery does
not fully insulate a judge or an adjudicator from the Charter . Specifically, these cases demonstrate that the
Charter applies to certain judicial conduct, to the exercise by the courts of their inherent right to control their
process, and to adjudicators under the Canada Labour Code . However, this is by no means inconsistent with the
holding in Dolphin Delivery that court orders per se are not subject to the Charter . While some judicial activity
may be subject to the Charter , a court order per se is not. In light of the above, I conclude that in the case at
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hand the impugned publication ban is not subject to the Charter .

150 Having said this, I believe it is important to review some of the policy justifications for the general
principle that the Charter does not apply to court orders per se. First, as McIntyre J. notes, if court orders were
subject to the Charter then all private litigation could become subject to the Charter . This is clearly inconsistent
with s. 32 of the Charter which says that the Charter applies only to the "Parliament and government of
Canada" and the "legislature and government of each province". Furthermore, if the Charter applied to court or-
ders then, at least theoretically, individuals adversely affected by a court order could seek a remedy, be it dam-
ages or otherwise, pursuant to s. 24(1) of the Charter , against the judge who originally issued the impugned
court order. Such a result is, in my view, unacceptable. Finally, applying the Charter to court orders could result
in endless loops of litigation where even final orders of the Supreme Court of Canada, the highest court in the
land and the court of final appeal, could be challenged at first instance on Charter grounds. This would be a
strange and unjustifiable situation which could paralyse our judicial system by removing the certainty from sup-
posedly final judgments. The Charter could not have been intended to produce such a result. For all of these
reasons, and in light of the decision of this Court in Dolphin Delivery , supra, and my reasons in Young , supra, I
conclude that the Charter does not apply to court orders per se.

151 This does not mean, however, that the Charter does not apply to the common law, or for that matter to
the Civil Code , the Criminal Code or other statutory laws, which govern the issuance of court orders. For ex-
ample, as I noted at p. 92 of Young , supra:

... Charter values nonetheless remain an important consideration in judicial decision-making. Courts must
strive to uphold Charter values, and preference should be given to such values in the interpretation of legis-
lation over those which run contrary to them (Slaight Communications , supra; Hills v. Canada (Attorney
General), [1988] 1 S.C.R. 513 , at p. 558; Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554 ).

Similarly, in Dolphin Delivery , supra, McIntyre J. held that the courts were under an obligation to "apply and
develop the principles of the common law in a manner consistent with the fundamental values enshrined in the
Constitution" (p. 603).

152 Furthermore, in R. v. Salituro, [1991] 3 S.C.R. 654 , Iacobucci J., speaking for the Court, stated (at p.
675) that:

Where the principles underlying a common law rule are out of step with the values enshrined in the Charter
, the courts should scrutinize the rule closely. If it is possible to change the common law rule so as to make
it consistent with Charter values, without upsetting the proper balance between judicial and legislative ac-
tion that I have referred to above, then the rule ought to be changed.

153 Finally, it is important to recall that s. 52 of the Constitution Act, 1982 provides that:

The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provi-
sions of the Constitution is, to the extent of the inconsistency, of no force and effect. [Emphasis added.]

All laws of Canada, including the common law, are therefore subject to the Charter . This is particularly import-
ant with respect to the second issue raised in this appeal, the substantive merits of the appellants' challenge of
the impugned publication ban on the ground that it contravenes the Charter . While the publication ban is not
subject to the Charter , the common law governing its issuance is subject to Charter scrutiny.
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5. Summary

154 For all of the reasons outlined above, I conclude that this Court has no jurisdiction to hear this appeal. I
realize that this may leave some with a sense of unease. Bayda C.J.S. of the Saskatchewan Court of Appeal
noted (at p. 107) in the companion case of R. v. S. (T.) that:

The nature of C.B.C.'s complaint and its legal inability to have the propriety of the ruling it received re-
specting that complaint immediately tested on appeal, leaves one with a sense of unease. Given the structure
of our appellate law, it is Parliament, and Parliament alone, that is empowered to relieve that unease by
providing some form of immediate appellate review ...

155 I agree with Bayda C.J.S. that it is Parliament, not the courts, which must develop appellate procedures
for third parties challenging interlocutory orders such as publication bans which arise out of criminal proceed-
ings. In Schachter v. Canada, [1992] 2 S.C.R. 679 , this Court discussed the appropriate boundary between the
judiciary and the Parliament with respect to the fashioning of remedies when legislation violates the Charter . In
Watkins v. Olafson, [1989] 2 S.C.R. 750 , this Court outlined when it was appropriate for the judiciary to modify
common law rules. The policy considerations dis cussed in both these cases also apply here and clearly support
the conclusion that it is Parliament, not the Court, which should develop third party interlocutory criminal appel-
late procedures. However, were it to be our responsibility to develop such procedures, I would lean against
providing third parties with the right to appeal interlocutory criminal orders. As I have already noted, there are
strong policy reasons against permitting interlocutory criminal appeals. It is imperative that criminal trials pro-
ceed within a reasonable time and not be delayed and fragmented by numerous interlocutory appeals. If the CBC
were allowed to appeal the publication ban ordered in this case, then witnesses, experts and others would also be
able to appeal court orders requiring them to testify or provide documentary evidence at criminal trials. This
would result in unreasonable delays and would compromise the accused's s. 11(b ) rights under the Charter . On
the other hand, if the trial continued while the third party appeal proceeded, as it did in this case, then the ac-
cused would be required to defend two proceedings at the same time. This may complicate the accused's crimin-
al defence and should be avoided wherever possible. Consequently, were it up to this Court to develop third
party interlocutory criminal appellate procedures, which it is not, I would hold that no such procedures should be
created. While third parties must have access to a remedy where they allege a Charter violation, they need not
have access to an appeal.

156 In conclusion, I would resolve the jurisdictional question by holding that this Court has no jurisdiction
to hear this appeal. For the sake of clarity, and to prevent future litigation, I would also note, as my colleague the
Chief Justice did, that the Ontario Court of Appeal did not have jurisdiction to hear this appeal.

157 Finally, I turn briefly to the jurisdiction of Gotlib J. to issue the publication ban in question. I agree
with the Chief Justice that wherever possible a motion for a publication ban should be made before the appoin-
ted trial judge. Accordingly, since a trial judge had already been appointed for the respondents Dagenais and
Monette, they should have applied to their appointed trial judge and not to Gotlib J. for a publication ban with
respect to "The Boys of St. Vincent". Therefore, I agree with the Chief Justice when he concludes that "Gotlib J.
did not have jurisdiction to hear the motions from Dagenais or Monette."

II. Substantive Merits of the Challenge to the Publication Ban

158 In light of my conclusions on the jurisdictional issue, it is not strictly necessary for me to consider the
substantive merits of the appeal. However, seeing as many of my colleagues have held that we do have jurisdic-

Page 46
1994 CarswellOnt 112, 34 C.R. (4th) 269, 94 C.C.C. (3d) 289, 25 C.R.R. (2d) 1, [1994] 3 S.C.R. 835, 120 D.L.R.
(4th) 12, 20 O.R. (3d) 816 (note), 175 N.R. 1, 76 O.A.C. 81, J.E. 95-30, EYB 1994-67668

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works

http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1992376777
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1989315012


tion to hear this appeal, I feel it necessary to address this issue as well. Specifically, had I found that we had jur-
isdiction to hear this appeal, I would have agreed fully with the reasons of my colleague Gonthier J. and would
have disposed of the appeal as he does.

159 In my view, the substantive issue raised by this appeal requires this Court to perform two analytical
steps. The first is to apply the Charter to the common law governing the issuance of publication bans in the
criminal context. As I noted earlier, the common law is subject to Charter scrutiny and must be consistent with
Charter values. The second step is to ensure that the judge ordering the impugned publication ban did not make
a reviewable error in exercising her discretion and applying the common law of publication bans to the case at
hand. While it is true that appellate courts should not in general interfere with a trial judge's exercise of discre-
tion, an appellate court can interfere where that discretion has not been exercised judicially and judiciously. Spe-
cifically, an appellate court can overturn a discretionary decision of a trial judge where it is made, inter alia, on
wrong principles, a misapprehension of significant facts or in a non-judicial manner.

160 With respect to both of the two analytical steps outlined above, I agree fully with the reasons of my col-
league Gonthier J. In my view, the common law rule governing the issuance of publication bans in the criminal
context is consistent with the Charter and Gotlib J. did not commit any reviewable errors in exercising her dis-
cretion and applying the common law rule to the facts of this case and determining that a publication ban was
necessary.

161 In this respect, I find it necessary to stress my disagreement with the Chief Justice when he states in his
reasons that the common law rule governing publication bans, in criminal matters, does not accord sufficient
protection to freedom of expression "in the context of post-Charter Canadian society". Specifically, the Chief
Justice argues that [ante, p. 298]:

The pre-Charter common law rule governing publication bans emphasized the right to a fair trial over the
free expression interests of those affected by the ban. In my view, the balance this rule strikes is inconsistent
with the principles of the Charter , and in particular, the equal status given by the Charter to ss. 2(b ) and
11(d ).

I cannot agree. The common law rule is based on a recognition and appreciation of both the right to freedom of
expression and the right to a fair trial. In balancing these two rights, the common law provides that where there
is a real and substantial risk of interference with the right to a fair trial a publication ban can be ordered. Effect-
ively, the common law provides that where freedom of expression and the right to a fair trial cannot both be sim-
ultaneously and fully respected, it is appropriate in our free and democratic society to temporarily curtail free-
dom of expression so as to guarantee an accused a fair trial. While this common law balancing of fundamental
rights was developed in the pre-Charter era, the proclamation of the Charter does not render it invalid. After all,
the pre-Charter balancing was an expression of the very rights protected by the Charter . In this respect, I agree
fully with Gonthier J.'s statement [post, pp. 334-35] that:

It might be suggested that my references to the common law tradition are irrelevant in the age of the
Charter . In my view, however, the Charter does not oblige departing from this tradition in any substantive
respect ... The impact of the Charter will be minimal in areas where the common law is an expression of,
rather than a derogation from, fundamental values.

162 For the reasons outlined above and those canvassed by Gonthier J. in his judgment, had I found that this
Court has jurisdiction to hear this appeal, which I do not, I would have disposed of this case as does my col-
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league Gonthier J.

III. Conclusion

163 Canada, as a free and democratic society, has always strived to respect the fundamental rights of its cit-
izens including the right of freedom of expression. The Charter has constitutionalized such basic rights. As well,
as part of our democratic tradition, judges have always had the discretion to order in camera hearings or issue
full or partial publication bans related to judicial proceedings, be it under the criminal, civil or common law.
When issued during the course of a criminal trial, such publication bans were not, even to this day, ever subject
to appeal either by the Crown, the accused or a third party. The rule against interlocutory criminal appeals in-
sured that no such appeals were permitted. The rationale for this rule is obvious: (i) interlocutory appeals could
delay trials indefinitely or, at least substantially; (ii) such delays could result in denying an accused the right to
be tried within a reasonable time; and (iii) such delays could considerably impede the administration of justice
and open floodgates for those intent on obstructing justice. Avoiding these negative consequences is as import-
ant today as it was hundreds of years ago. The Charter has not altered the need to avoid undue delay to the trial
process just as it has not guaranteed every citizen of this country a right of appeal on any matter alleged to have
infringed a Charter right. Parliament could, of course, legislate to provide for such a right of appeal. However, it
has not chosen to do so. This is true even though the Charter has now been in force for some 12 years. It is not
up to this Court, or any other court for that matter, to reverse a rule which has existed for hundreds of years in
this free and democratic Canadian society without any disastrous effect or even complaint. Such a radical
change in the way our criminal law has operated for hundreds of years must be made by Parliament. Parliament
is the appropriate body to consider the implications of any changes to criminal appellate procedures and to de-
cide on the appropriate measures to implement them. Therefore, until such time as Parliament provides for a
third party right of appeal from interlocutory criminal orders, third parties, including the CBC, cannot appeal
from such orders.

IV. Disposition

164 For the reasons expressed above, I would dismiss the appeal for lack of jurisdiction. However, had I
found that we had jurisdiction to hear this appeal, I would have disposed of it as my colleague Gonthier J. does.

Gonthier J. (dissenting):

165 I have had the benefit of the reasons of my colleagues.

166 On the issue of jurisdiction, I agree that the Canadian Charter of Rights and Freedoms must inform and
govern the determination of the rights of the accused in criminal matters. This remains so where third parties are
affected, in which case their Charter rights must be considered. I agree that Gotlib J., a Superior Court judge,
was a court of competent jurisdiction to issue a publication ban in the cases of Radford and Dugas but not in the
cases of Dagenais and Monette who could only apply to their appointed trial judge. In doing so, she was bound
to apply the Charter and her decision constituted the implementation of a Charter remedy under s. 24(1). The is-
sue of a right of review or appeal of this decision bearing on its correctness and conformity with the Charter
rights of the persons affected thereby is a distinct and different one. Our Court has identified courts of compet-
ent jurisdiction within the meaning of s. 24(1) by reference to the general law governing the jurisdiction of each
court as well as rights of review and appeal therefrom. As McIntyre J. stated in R. v. Mills, [1986] 1 S.C.R. 863 ,
s. 24(1) by referring to a "court of competent jurisdiction" does not create courts of competent jurisdiction, but
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merely vests additional powers in courts which are already found to be competent independently of the Charter .
Further, s. 24(1) does not of itself create a right of review or appeal from a decision of a court of competent jur-
isdiction where such a right is already provided by law. I find it unnecessary in this case to pronounce as to
rights of appeal or review under s. 24(1) in other circumstances and I refrain from doing so. In this case, I share
the views expressed by the Chief Justice as to rights of review by way of certiorari of publication ban orders by
Provincial Court judges pursuant to the Charter and rights of appeal pursuant to s. 40 of the Supreme Court Act ,
R.S.C. 1985, c. S-26. As regards Provincial Court judges, Charter remedies are within the superintending and
reforming power of Superior Courts and certiorari as outlined by the Chief Justice is an appropriate instrument
for the exercise of that power with reference to publication ban orders but, being discretionary, should be exer-
cized with restraint so as to avoid undue interference with the trial process.

167 In the result, I am in agreement with the Chief Justice that the appeal should be allowed in respect of
the publication ban that applied to the proceedings before Gotlib J. and in respect of her order to seal the record.
I also agree that Gotlib J. had no jurisdiction to issue a ban on the application of the respondents Dagenais and
Monette. With all due respect, however, I cannot agree that Gotlib J. erred in banning the broadcast of the mini-
series until the end of the pending trials of the two respondents, Dugas and Radford. I do, however, share the
opinion expressed by the Ontario Court of Appeal (1992), 12 O.R. (3d) 239 that the ban should have been lim-
ited to broadcasting in the province of Ontario and to CBMT-TV in Montreal.

168 The central substantive issues in this case are now moot. My concern in writing therefore is in regard to
the general principles governing broadcast/publication bans and their application. I generally support many of
the Chief Justice's statements of principle and general considerations. I respectfully differ, however, with some
of these and with his treatment of the facts of this case as well as the application of principle thereto. I do not
agree with his statement as to the balance between fair trial and freedom of expression rights under the common
law nor that the Charter has changed this balance. My purpose in writing is to make clear that the discretion to
order publication bans in exceptional cases such as the one now before the Court continues to exist and deal fur-
ther with the basis upon which that discretion should be exercised.

169 I begin by stressing a number of points pertaining to the balancing of the fundamental rights at issue in
this case and to appellate review of a trial judge's discretion to order a broadcast ban with particular emphasis on
the criterion of real and substantial risk to the fairness of a trial and its application to the assessment of the ef-
fectiveness of alternatives to a publication ban. After having reviewed these basic principles, I turn to the ban is-
sued in this case.

1. The Balancing of Fundamental Rights in the Context of the Discretion to Issue Broadcast Bans

170 Determining whether to issue a broadcast ban in order to protect the fairness of a trial requires the court
to balance two fundamental values which have received equal protection under the Charter . Refusing to issue a
ban may put at risk the fairness of the criminal trial. Acceding to such a request, on the other hand, is a clear re-
straint of freedom of expression. The starting point of any analysis of broadcast or publication bans must be
these two values.

171 One of the crucial elements of a fair trial is the right to be tried solely on the evidence before the court
and not on any information received outside that context. Section 11(d ) of the Charter guarantees the right of
any person charged with an offence to be presumed innocent until proven guilty according to law in a fair and
public hearing by an independent and impartial tribunal. The fairness of a trial, however, is also of general pub-
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lic interest. The fairness and integrity of the criminal process is a cornerstone of the legal system. In protecting
the fairness of the trial, both under the Charter and at common law, courts have frequently recognized that the
potential for prejudice relates not only to the accused, but to society in general.

172 Freedom of expression, as this Court has reiterated on numerous occasions, is essential to truth, demo-
cracy and personal fulfilment. Freedom of expression and freedom of the press are also crucial to the public
nature of the administration of justice and the potential for scrutiny that comes with such openness. The import-
ance of freedom of expression and freedom of the press, however, should not censure debate as to their limita-
tion. Though I agree with the Chief Justice that any limitation on these freedoms or on the public nature of the
administration of justice will be highly exceptional, restrictions will occasionally be necessary and acceptable in
a free and democratic society.

173 At common law, the exceptional nature of publication bans has been assured by requiring that those
seeking a ban demonstrate a real and substantial risk of interference with the right to a fair trial. Some courts
have formulated the test in terms of impossibility, but in my view the focus is one of risk and not certainty.
There is an inevitable element of speculation in such an analysis. What is not history, and often even history, is
necessarily speculation. The United States Supreme Court has focused on the speculative nature of prior re-
straints as one of the reasons for treating them with extreme caution (see Nebraska Press Assn. v. Stewart, 427
U.S. 539 (1976)). I agree that a court faced with an application for a publication ban must review the factual re-
cord and not substitute imagination for careful analysis. Nevertheless, the tradition in this country and in the
United Kingdom has been to accept the propriety of bans even though it cannot be said with certainty that the
fairness of a trial will be denied (see R. v. One Yellow Rabbit Theatre Assn. (1992), (sub nom. R. v. Keegstra
(No. 2)) 127 A.R. 232 (C.A.) [hereinafter "Keegstra (No. 2) "], and Global Communications Ltd. v. Canada
(Attorney General) (1984), 10 C.C.C. (3d) 97 [(sub nom. Global Communications Ltd. v. California) 38 C.R.
(3d) 209 ] (Ont. C.A.); see also the general discussion of precedent in Attorney-General v. Times Newspapers
Ltd., [1974] A.C. 273 (H.L.) , though the case dealt primarily with a publication ban to protect the authority of
the judiciary (as I will explain later in these reasons, the decision of the European Court of Human Rights did
not affect the general approach taken by British courts or the relevance of the precedents discussed in that de-
cision)). I will return to the differences between the American and Anglo-Canadian traditions below, but to reit-
erate, all that is needed in this country to justify a publication ban at common law is that there be a real and sub-
stantial risk to the fairness of the trial.

174 The application of the Charter to the evaluation of publication and broadcast bans, while not directly
altering the common law test, will restructure the analysis to some extent. In terms of Charter review, determin-
ing the correct balance between fair trial and freedom of expression rights falls to the s. 1 analysis. The exist-
ence of two equally fundamental rights in potential conflict informs this analysis.

175 An initial question which arises in proceeding with any form of s. 1 balancing is who bears the burden
of justifying an infringement. Each party bears an initial burden of showing a Charter infringement. After that
initial burden is discharged, however, the balancing of competing Charter rights is incompatible with a burden
on either party. Burdens are simply means of allocating uncertainty. It is appropriate in a normal s. 1 analysis to
place the burden on the government because it is required to justify legislation or action which infringes a single
Charter right. Burdens are completely inappropriate where a prima facie case has been made out that the altern-
ative courses of action (i.e., to issue a ban or not) will infringe two different Charter rights. In this context, the
balancing which is at the heart of the s. 1 analysis should be carried on without privileging or disadvantaging
eitherof the rights at issue.
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176 Turning to the actual s. 1 analysis, it would seem that the validity of imposing a ban will be determined
almost exclusively at the second and third branches of the proportionality part of the Oakes test [R. v. Oakes,
[1986] 1 S.C.R. 103 ]. The first part of the Oakes test, that there be a pressing and substantial objective, is easily
satisfied given that the ban is aimed at protecting a Charter right. Similarly, the requirement that the impugned
measure be rationally connected to the objective, which is the first branch of the proportionality portion of the
test, is also easily satisfied. As the Chief Justice notes, though possible it will rarely be the case that the im-
pugned material will have a total absence of influence.

177 As stated above, the heart of the s. 1 analysis of publication and broadcast bans is to be found in the
second and third branches of the proportionality part of the Oakes test. The second or minimal impairment
branch is perhaps the aspect of the s. 1 analysis that is most altered when the task is to reconcile two Charter
rights. The fact that the court must balance fair trial and freedom of expression rights forces a measure of flexib-
ility into the analysis. If applied blindly or dogmatically, minimal impairment of one of the rights could theoret-
ically mean maximal impairment of the other.

178 There is no question, as the Chief Justice has noted, that minimal impairment requires that bans be as
narrowly circumscribed as possible in protecting the fairness of a trial. Just as injunctions aimed at preserving
the status quo must be crafted narrowly, the restraint imposed by publication bans must be limited to only that
which is necessary to protect the right to a fair trial. A ban must thus be carefully limited both in terms of tem-
poral and geographic application.

179 Minimal impairment also requires evaluation of alternative measures to protect the right to a fair trial.
This evaluation is clearly present, though not necessarily explicit, in the common law requirement that a public-
ation create a real and substantial risk to the fairness of a trial before a ban can be ordered. In applying his modi-
fied version of the common law rule, the Chief Justice would require trial judges to make a finding that there is
no reasonably available alternative measure to a publication or broadcast ban. The existence of alternative meas-
ures to protect the fairness of the trial such as sequestration, careful scrutiny of potential jurors and change of
venue has been relied on in the United States as the basis for the virtual total rejection of prior restraint orders
(see Nebraska Press , supra, and its aftermath). In my view, the mere existence of alternatives to publication
bans, alternatives which are available in almost every case, does not of itself support the denial of a publication
ban. Rather, what is required is the more difficult assessment of the likely effect of the proposed publication ban
on freedom of expression and the effectiveness as well as the cost or burden of alternative measures. An examin-
ation of the Anglo-Canadian tradition and the potential burdens of alternative measures will put the existence of
such alternatives in perspective.

180 Thorson J.A. usefully summarized the difference between the traditional Canadian and American ap-
proaches in Global Communications , supra, at pp. 111-12 [C.C.C., pp. 226-27 C.R.]:

Generally speaking, however, the approach taken in the United States seems to be to allow for the widest
possible latitude in media reporting of events transpiring prior to and during the course of the trial of an ac-
cused person. This is counterbalanced, in the interests of ensuring an impartial and unbiased jury, in a num-
ber of ways including, during the jury selection process, by an often searching examination into the atti-
tudes, biases and even the personal and financial affairs of potential jurors and, after the jury selection pro-
cess has been completed, by the sequestration of the members of the jury while the trial is in progress to re-
duce the risk of their exposure to the media and other publicity generated by it.
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In Canada, by contrast, the process of jury selection is neither as prolonged nor as exhaustive as a general
rule; indeed the kind of questioning and probing into the affairs of potential jurors that is sometimes seen in
the United States would be unlikely to be permitted under our system. Moreover, in Canada the sequestra-
tion of jurors throughout a trial occurs only exceptionally. The strong bias of our system is to prevent the
dissemination before the conclusion of the trial of media publicity that might be prejudicial to the accused's
fair trial.

A recent illustration of this openness to preventive measures is Keegstra (No. 2) , supra. In that case, the Alberta
Court of Appeal upheld an order prohibiting the production of a play about the life of James Keegstra during Mr.
Keegstra's second trial. In upholding the order, the Court of Appeal rejected the appellant theatre's assertion that
there were less drastic remedies to protect the trial process. In coming to this conclusion, Kerans J.A. provided
some insight into the view point at the foundation of a preventive approach, at p. 236:

But, while urging a juror to be faithful to his or her oath, courts traditionally also try to help the juror by re-
moving undue, unnecessary, and excessive temptations, if possible. That is what the rule in this case is all
about. Mr. Shea [for the appellant theatre], it seems to us, offers a counsel of despair: because perfect isola-
tion of the jury is impossible, do not try any form of protection. We will not succumb to that approach. We
commend the effort of the first judge. His sole interest in this matter is to help that jury.

181 Examples of the resort to preventive measures can be found in both the Criminal Code , R.S.C. 1985, c.
C-46, and access to information legislation. Sections 517 and 539 of the Criminal Code are two such examples.
Section 517 applies to the publication of evidence adduced at a bail hearing. Section 539 deals with the publica-
tion of evidence adduced during a preliminary inquiry. In the case of access to information legislation, there are
usually provisions that protect government documents, such as investigative reports, which could influence the
fairness of a trial (see, for example, s. 14(1)(f ) of the Freedom of Information and Protection of Privacy Act ,
R.S.O. 1990, c. F.31). Clearly the alternative measures, and most notably challenge for cause, are available in
these situations. Parliament and the provincial legislatures, however, have expressly opted for the preventive re-
sponse.

182 In the United Kingdom, as in Canada, the power to order a publication ban was historically seen as part
of the ability of the courts to deal with ex facie criminal contempt. Reference to the position and tradition in the
United Kingdom may strike some as odd in the face of the condemnation of that country by the European Court
of Human Rights in the Sunday Times Case , judgment of 26 of April 1979, Series A No. 30 [(1979), Eur. Ct.
H.R. Ser. A., No. 30]; condemnation: 11 votes to 9. The condemnation in the Sunday Times Case , however, has
been viewed as being based only on differing opinions as to whether an interference with freedom of expression
was necessary in the circumstances of the particular case (see D. J. Harris, "Decisions of the European Conven-
tion on Human Rights During 1979" (1979), 50 Brit. Y.B. Int. L. 257, at p. 259; S. H. Bailey, "The Contempt of
Court Act 1981" (1982), 45 Mod. L. Rev. 301, at p. 303; contra: F. A. Mann, "Contempt of Court in the House
of Lords and the European Court of Human Rights" (1979), 95 L.Q.R. 348, at pp. 352-53). In fact, the majority
of the European Court made it clear that it was not condemning the English law of contempt and that there
would be cases where restraint would be necessary to avoid "trial by newspaper" (see paras. 63, 43 and 65-66;
see also the comments of R. Ergec, "La liberté d'expression, l'autorité et l'impartialité du pouvoir judiciaire",
[1993] Rev. trim. dr. h. 171, at pp. 178-79). Following the decision in the Sunday Times Case , the law of con-
tempt was consolidated and to some extent reformed by the Contempt of Court Act 1981 (U.K.), 1981, c. 49. The
Contempt of Court Act 1981 preserves the power of the courts to deal with publications which imperil the ad-
ministration of justice. The test for contempt in regard to publications commenting on legal proceedings is
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whether the publication "creates a substantial risk that the course of justice in the proceedings in question will be
seriously impeded or prejudiced" (s. 2(2)). The Contempt of Court Act 1981 thus preserves the ability for courts
to intervene in circumstances similar to those now before this Court and implicitly requires an assessment of the
suitability of alternative measures.

183 In assessing the suitability of alternative measures, judges must keep in mind that these measures im-
pose distinct costs and burdens. The minimal impairment arm of the proportionality analysis therefore requires
the trial judge to do a comparative analysis of effectiveness, feasibility and cost of all possible measures. Ad-
journing trials or changing venues imposes obvious costs for all concerned and raises the possibility of a viola-
tion of the s. 11(b ) Charter guarantee of a trial within a reasonable time. Sequestration of the jury is a very ex-
ceptional remedy which Kerans J.A. termed a "monstrous suggestion" given that it imposes a heavy burden on
those citizens who offer the greatest contribution to the right to a fair trial (Keegstra (No. 2) , supra, at p. 235).
Providing strong judicial direction to the jury reflects the confidence we place in the jury system and will be a
very real solution when the application is made to a trial judge who has had the opportunity to observe the con-
duct of the jury throughout the trial. This was the case for Soublière J. in the trial of the respondent Dagenais.
Where the trial has yet to begin, a judge may not be satisfied that the remedy would be sufficient. Such an opin-
ion does not undermine the trust we place in juries, rather, as Kerans J.A. suggested, it would simply reflect a
concern to remove undue, unnecessary and excessive temptations.

184 In the case of broadcast bans of docudramas related to pending trials, the most obvious alternative rem-
edy is extensive challenges for cause and voir dires during jury selection. As noted above, the bias against pre-
trial bans in the United States has led to a sometimes gruelling jury selection process which has occasionally las-
ted for up to six weeks. As Thorson J.A. noted, such a practice does not reflect the tradition in this country. The
recent Ontario Court of Appeal decision in R. v. Parks (1993), 15 O.R. (3d) 324 , may be seen as a departure
from this tradition. While refraining from pronouncing upon its correctness, I would point out that that case re-
flected particular issues outside the context of publication bans. The exceptional concern to prevent racial dis-
crimination from interfering with an accused's right to a fair trial does not justify sweeping away the Canadian
tradition of minimal challenge nor does it justify the potentially huge costs associated with more extensive chal-
lenge.

185 At the minimal impairment stage, therefore, the trial judge must consider the alternatives to a publica-
tion ban but is not bound to find that they would be insufficient. The concern to help juries in exceptional cases
by taking preventive measures requires that trial judges not feel constrained by an overly strict test which would
impose costs that we have historically not been prepared to accept. The flexibility implicit in this formulation
means that trial judges will have a wide discretion in evaluating the various means available to protect the right
to a fair trial and that the facts of each case will be of great importance in determining what measure is appropri-
ate.

186 It might be suggested that my references to the common law tradition are irrelevant in the age of the
Charter . In my view, however, the Charter does not oblige departing from this tradition in any substantive re-
spect. Clearly this was the opinion of Kerans J.A. and Thorson J.A. in Keegstra (No. 2) and Global Communica-
tions , respectively. I disagree with those who argue that the Charter requires that we emulate American society
and discard the unique balance of fundamental values which existed in this country prior to 1982. The Charter
provides a means to assure that the enumerated fundamental rights and freedoms are respected. It does not give
primacy to any of those rights. The impact of the Charter will be minimal in areas where the common law is an
expression of, rather than a derogation from, fundamental values. The common law pertaining to publication and
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broadcast bans is an example of one such area. As I have noted, the requirement that there be a real and substan-
tial risk to the fairness of the trial process is a clear expression of this balance.

187 The final step in the Oakes test requires proportionality between the effects of the measures which are
responsible for limiting the rights or freedoms in question and the objective. The Chief Justice would now add a
further requirement of proportionality between the salutary and deleterious effects of a measure limiting rights
or freedoms. In order to determine whether there is the requisite proportionality, a court should begin by care-
fully determining the nature of the infringement. The nature of any infringement and the effects will vary with
the extent of the ban imposed.

188 The general purposes of docudramas would appear to support the suggestion that a temporary ban until
the end of a trial may well be a minor restriction of the right to freedom of expression. One purpose of such pro-
ductions may be to examine current issues of general public importance in an effort to spark discussion and as-
sist in the process of seeking solutions. A related and less ambitious purpose may simply be to present a thor-
ough account of events of public interest. Delaying the presentation of a docudrama until the end of a trial would
not hinder either of these purposes. Unlike news, immediacy is not the essence of docudramas.

189 I also note that the temporary ban of a docudrama does not in any way affect the fundamental principle
of open courts. Such a ban does not restrict access to the courts nor does it prevent publication in respect of
court proceedings. Those situations present formidable deleterious effects and their analysis should be carefully
distinguished from bans pertaining to docudramas (for a recent British examination of this question, see Ex p.
Telegraph plc. and other appeals, [1993] 2 All E.R. 971 (C.A.) ).

190 On the salutary side of the equation, concerns have been expressed as to the efficacy of publication
bans. It is said that the actual effect of bans on jury impartiality is increasingly negligible given technological
advances which make bans difficult to enforce. With all due respect, it is wrong to simply throw up our hands in
the face of such difficulties. These difficulties simply demonstrate that we live in a rapidly changing global com-
munity where regulation in the public interest has not always been able to keep pace with change. Current na-
tional and international regulation may be inadequate, but fundamental principles have not changed nor have the
value and appropriateness of taking preventive measures in highly exceptional cases.

191 In the particular case of docudramas, the salutary effects of temporary bans derive from the potential in-
fluence of docudramas on prospective jurors. In part, the impact of docudramas derives from the power of omni-
science afforded to the viewer. The viewer sees all and therefore knows all in a way that can only exist in fic-
tional works. What the viewer actually sees, however, is the expression of the agendas of the writer, director and
producer. What the viewer sees is also only partly fiction with little indication of the line between documentary
and drama. Furthermore, the particular agendas of those involved may mean that fiction becomes worse than
reality. As will be seen below, the mini-series now before the Court is a prime example of this possibility. Fi-
nally, the fact a docudrama is being shown on television, perhaps at prime time, accentuates its overall potential
influence. Television is in many ways more powerful than print. Few would argue that vivid images are often
more firmly etched in memory than even the best prose. All of these factors serve to demonstrate that the poten-
tial of docudramas to influence prospective jurors may be significant. Much will depend, however, on the partic-
ular facts of each case.

192 Analysing publication and broadcast bans through the prism of s. 1 is a useful analytical exercise, but in
doing so I do not wish to be taken as laying out a rigid process which lower courts must follow. The essence of
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the decision to issue a ban or not is a balancing of various factors to determine whether such a preventive meas-
ure is a necessary and reasonable response to the facts of any given case. Thus the trial judge must consider the
nature of the threat to the fairness of the trial, including the susceptibility of juries to being influenced, the ex-
tent of the restriction on freedom of expression and the availability of alternative measures.

193 Though there is a tendency in post facto assessments to say trials were either fair or not, the determina-
tion of whether to take preventive measures is by its very nature neither black nor white. The balancing which
underpins the decision to order or refuse a ban is necessarily an imprecise science. Judges approaching such de-
cisions either at first instance or at a review stage should keep this reality in mind.

194 Appellate review of such findings must therefore respect the discretion accorded to trial judges. The
findings as to whether there is a real and substantial risk to the fairness of the trial process is a question of mixed
fact and law. If the trial judge uses the correct standard and applies it in a reasonable manner, then an appellate
court should not overturn the decision. The crucial question is whether the finding was arbitrary or whether there
is a basis for it in the evidence. If there is a basis in the evidence for the conclusion, then deference will be in or-
der even though the appellate court might not have arrived at the same result.

195 The preceding discussion can be usefully summarized in the following general points. Publication and
broadcast bans can be ordered to protect the fairness of a pending or current trial. These bans should be seen as
possible complements to other measures available to guarantee the fairness of the trial process. The fact such
bans restrict freedom of expression and freedom of the press means that they should be imposed only in excep-
tional cases. Trial judges should carefully consider the alternative measures available since they have the ad-
vantage of not restricting freedom of expression and freedom of the press. It is not necessary, however, for the
trial judge to determine with certainty that the alternative measures would be insufficient to protect the fairness
of the trial. What is required is that the trial judge be satisfied that the publication will create a real and substan-
tial risk to the fairness of the trial, which available alternative measures will not prevent. The Anglo-Canadian
tradition, as distinct from the American, allows greater scope for prophylactic measures. Consistent with this tra-
dition and the distinct balance between the fundamental rights it implies, trial judges will possess an important
discretion to issue publication and broadcast bans. In the special case of docudramas, the impairment of freedom
of expression where a judge issues a temporary broadcast ban may well be minimal in comparison to the risk
which such productions represent to the right to a fair trial. A judge may thus be fully justified in issuing a tem-
porary ban where the surrounding circumstances and the nature of the publication create a real and substantial
risk to the fairness of the trial. As the Chief Justice has noted, where circumstances permit it is desirable for the
trial judge to review the proposed publication as part of the evidence before determining whether to issue a ban.
Finally, the decision of a trial judge, made after weighing all the factors, should not be interfered with unless it
is based on an error in principle or it cannot be reasonably supported on the evidence. Mere disagreement with
her/his conclusion is not enough. With these general principles in mind, I turn to the specific facts of this case.

2. Applying the General Principles to the Facts of this Case

196 Perhaps the best way to understand the facts of the case on appeal is through the affidavits which were
before Gotlib J. The affidavit of Ronald F. Caza in support of the application for a broadcast ban provided the
judge with an overview of the two-part mini-series. Mr. Caza viewed the film at a special screening organized
by the National Film Board ("NFB"). At that time and when he gave affidavit evidence, Mr. Caza was retained
by the Brothers of the Christian Schools of Ottawa. The following excerpts usefully summarize the content of
the mini-series:
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3. The film is divided into two parts. The first part covers a certain time period during which physical and
sexual abuse is inflicted upon children residing in an orphanage run by a lay religion order of brothers. The
second part takes place 15 years later, when a brother and a former brother undergo criminal trials and a
public inquiry looks into allegations of a cover-up at the orphanage.

. . . . .

10. In the film, it seems that the majority of the brothers are abusing the children. In fact, there only seems
to be one brother who is not abusing the children and he is seemingly intimidated by the other brothers.

. . . . .

12. In the second part of the film, the audience witnesses the trials of the superintendent and another broth-
er. The lawyers representing the brother and former brother are portrayed as being cruel and insensitive.
They are also portrayed as treating the victims in a seemingly heartless and unnecessary manner.

. . . . .

15. Because the audience has witnessed all of the actual physical and sexual assaults, the contentions of the
defence lawyers seem ridiculous and misleading. The audience is left with the feeling that the victims, no
matter what problems there may be with their testimony, should be believed because all of their problems
are due to the abuse inflicted upon them by the brothers.

Mr. Caza's general view of the mini-series was echoed in an article entitled "Film gives voice to abuse victims"
published in the Toronto Star on 29 November 1992. A copy of this article was attached as an exhibit to the affi-
davit of Angelo S. Callegari in support of the application. The article demonstrates poignantly the relevance of
the mini-series to the trials of the respondents (at p. H1):

Yes, it's the Mount Cashel saga, with echoes of other cases recently prosecuted in Ontario, in Canada's
Western provinces, and in the United States. Direct references are thinly veiled, and Smith and his produ-
cers at the NFB and CBC are careful to include a disclaimer assuring viewers that this is not a re-enactment
of any specific series of events, nor a portrayal of real people.

Each of those cases was so similar, however, even to the degree of government disinterest in legitimate
complaints, that they are almost interchangeable. Given recent revelations, The Boys of St. Vincent takes on
the semblance of a modern morality play; its plot points and characters are ubiquitous, almost part of con-
temporary folk lore.

197 The CBC did not seek to cross-examine in respect of these two affidavits nor did they request that Got-
lib J. view the mini-series. The CBC relied on a single affidavit in opposing the application. The essence of the
CBC's response to the application as reflected in the affidavit of Michael Hughes was that the mini-series was
not about the respondents and that by setting the series in Newfoundland there was no risk of confusion. This as-
sertion, however, stands in stark contrast to the disclaimer which appeared at the beginning of the film and
which explained that though the series was not a re-enactment of any actual event, it was "inspired by recent
events in Newfoundland and elsewhere in Canada". Mr. Hughes went on to explain, referring to the briefing note
from the NFB, that " 'The Boys of St. Vincent' reflects a national issue currently receiving widespread media at-
tention, and is intended to help bring the public to better understand the very serious issue of sexual abuse". Fi-
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nally, Mr. Hughes pointed to the losses which CBC would suffer if the broadcast ban was granted. These dam-
ages included approximately $600,000 in lost advertising revenues and expenditures.

198 Gotlib J. noted that the four charges involved "a highly explosive and inflammatory issue to be decided
by, in effect, four separate juries in four separate courts" and that there had "already been widespread publicity".
She saw no reason "to add fuel to the fire", given the imminence of the three remaining trials and the fact that
they would be finished by the fall of 1993, some eight months later. Gotlib J. rejected the alternative remedies
proposed by the CBC stating that they begged the question. Finally, she concluded:

In all, I am satisfied that the harm that would be caused by the showing of this particular film before the
jury trials of the three remaining accused persons would be such that the possibility of impartial jury selec-
tion virtually anywhere in Canada would be seriously compromised.

Gotlib J. thus believed she was faced with a situation in which the gathering of an impartial jury would have
been seriously compromised given the substantial publicity. The "fire" was burning strong and thus the alternat-
ive measures were bound to be ineffective. She therefore believed she had little choice but to temporarily ban
the mini-series in order to protect the fairness of the pending trials.

199 The affidavit evidence reviewed above clearly supports Gotlib J.'s findings. The mini-series was a work
of fiction, but it was based on a number of similar, "almost interchangeable" cases. The appellants did not dir-
ectly challenge this assertion and conceded before the Court of Appeal that there were parallels between the
events depicted in the film and the charges which the respondents were facing at the time. These parallels take
on great significance in light of the particular way in which the events were portrayed. The two-part dramatiza-
tion left no doubt as to the accuseds' guilt, impugned the tactics of the defence and alleged a cover-up. In my
view, it was open for Gotlib J. to find on the basis of the evidence before her that even though the mini-series
was not directly about any of the respondents, it would have seriously compromised the possibility of finding an
impartial jury given the context of widespread prior publicity. Though this test differs on a formal level from the
"real and substantial risk" test, I have little difficulty in concluding, as did the Court of Appeal of Ontario, that
they are equivalent in substance.

200 On the basis of my examination of the record, I would add the following points in support of Gotlib J.'s
position. The mini-series was to be shown in prime time and the CBC had spent $97,000 on radio, billboard and
print advertising. The direct audience was thus potentially huge. Furthermore, the risks were particularly great
because of the nature of the media attention at the time. Michael Hughes, on behalf of the CBC, noted in his af-
fidavit that " 'The Boys of St. Vincent' reflects a national issue currently receiving widespread media attention
...". The physical and sexual abuse which formed the subject matter of the mini-series therefore was not simply
an issue of general public interest or in respect of which there was general public consciousness. Rather, public
attention was being focused directly on the specific facts before the courts and the guilt or innocence of the per-
sons who stood accused.

201 The information contained in the documents which appeared as exhibits to the affidavit of Michelle
d'Auray, Director of Corporate Affairs for the NFB, and filed before the Court of Appeal buttress Gotlib J.'s
concerns. In particular, the Production Notes prepared by the NFB illustrate my earlier point that in some cases
docudramas will manipulate fiction so that it is worse than reality. Being provocative and exaggerating reality is
one way of making a strong impact on viewers and encouraging discussion. As noted above, the purpose of the
production was stated by the NFB in the following terms:
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"THE BOYS OF ST. VINCENT" reflects a national issue currently receiving widespread media attention,
and is intended to help bring the public to better understand the very serious issue of sexual abuse. It is our
conviction that the public exploration of important and sensitive issues is an integral part of a process of
seeking solutions.

The Production Notes explain some of the techniques used to achieve the desired impact on the viewing public.
The voice of Pierre Letarte, the Director of Photography for the mini-series, was used in the Production Notes to
describe some of the subtleties of the production design:

We put a lot of thought into the visual impact of the mini-series. Paintings from these centuries [the 18th
and 19th] were very useful as inspiration, because the imagery was so dark and heavy, almost "medieval".
That's a quality which you see reflected in the interior design of the orphanage, the priests' robes, even in
the heavy crucifixes they carry.

All of these elements taken together leave no doubt in my mind that there was a sufficient basis upon which Got-
lib J. could legitimately be concerned by the potential influence of the mini-series on the fairness of the trial pro-
cess.

202 In issuing the ban, there is no question that Gotlib J. temporarily denied the appellants their freedom of
expression. In many ways, however, this impairment was of a very minor nature. As I noted above, the mini-
series is a work of fiction and not a news event. It therefore could be presented at a later date with minimal in-
convenience. At the motion hearing, one of the primary inconveniences pointed to by the CBC was the potential
financial loss a ban would cause. Lost advertising revenues or any other sort of commercial loss, however, can-
not justify risking an accused's right to a fair trial. The opinion of Kerans J.A. in Keegstra (No. 2) , supra, at p.
236, could have been invoked to reject the damages alleged by the CBC:

We emphasize that no reason is offered why immediate production is essential to the fair exercise of the
right of free speech in the circumstances of this case. We accept that a commercial loss looms. And we ac-
cept, for the purpose of argument, that deliberate exploitation was not intended. Nevertheless, it seems to us
that a person who mounts a production about a case pending before the courts is playing a dangerous game.
We would not decide this case on the basis of sympathy for that commercial loss.

Furthermore, one would expect that a portion of these revenues would have been recouped when the mini-series
was eventually broadcast.

203 Any time a ban is issued, the spectre of chilling future endeavours must be a concern. Such a threat was
raised in the affidavit of Michelle d'Auray. Ms. d'Auray, as Director of Corporate Affairs for the NFB, explained
the mandate of the NFB and the potential consequences of a broadcast ban in respect of the mini-series in the
following terms:

The NFB produces a significant number of dramatic productions that focus on stories derived from current
societal circumstances, issues and problems. It is part of the NFB mandate. The consequences for the NFB
if it is unable to air such productions if there is an imminent trial on a related subject-matter anywhere in
Canada are immense.

With great respect for the opinion to the contrary, I cannot accept the suggestion that the consequences for pro-
ducers of docudramas are immense. The purpose of the mini-series identified by the NFB and cited above re-
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flects the relative "timelessness" of the production. Furthermore, the ban in this case was only a temporary re-
striction on the appellants' freedom of expression. Citing CBC v. Keegstra, [1987] 1 W.W.R. 719 , Gotlib J. cor-
rectly limited the temporal scope of the ban to the conclusion of the respondents' trials. In this case, that time
frame was some eight months with the three pending trials scheduled to start in February, April and some time
between May and July. There is little doubt that public exploration of the issues of child physical and sexual ab-
use through the misuse of authority would have remained topical at the end of the eight-month period. I see no
basis for concluding that the NFB's stated purpose of provoking public exploration as an integral part of a pro-
cess of seeking solutions was frustrated by the ban.

204 Though in general the ban did not represent an unreasonable restriction on freedom of expression, its
geographic scope was clearly over broad, as found by the Ontario Court of Appeal. Gotlib J.'s stated reason for
extending the ban to all of Canada was her opinion that "the possibility of impartial jury selection virtually any-
where in Canada would be seriously compromised". Regardless of the soundness of this opinion, there was no
legal possibility that the trials could be moved outside the province of Ontario and therefore Gotlib J. clearly
went well beyond what was necessary to deal with the application of the respondents. For that reason, I would
have limited the ban to any broadcast in the province of Ontario and to CBMT-TV in Montreal.

205 My review of the evidence, the reasons supporting the ban and the effect on the appellants' freedom of
expression rights lead to the conclusion that, taken as a whole, the order of Gotlib J. reflected correct principle
applied in a reasonable manner. Regardless of whether I would have issued a ban in this case, there was clearly a
basis for Gotlib J.'s conclusions. Her decision to order a ban was a preventive measure which should be upheld
as a legitimate exercise of the crucial discretion of the courts to protect the integrity of the trial process. In up-
holding Gotlib J.'s decision I think it is appropriate to repeat the words of Kerans J.A. in Keegstra (No. 2) . A
person who mounts a production about a case pending before the courts is playing a dangerous game. In general,
it is prudent to wait until an ongoing or imminent trial is completed before broadcasting or mounting a docu-
drama.

206 For the foregoing reasons, I would allow the appeal in respect of the broadcast ban but only to the ex-
tent of limiting its scope to the province of Ontario and to CBMT-TV in Montreal. I am in agreement with the
Chief Justice on the jurisdictional issue.

3. Disposition

207 In the exercise of this Court's jurisdiction under s. 40 of the Supreme Court Act , I would allow the ap-
peal from the judgment of the Court of Appeal and set it aside for lack of jurisdiction. Likewise, in the cases of
Dagenais and Monette, I would allow the appeal and set aside the orders of Gotlib J. for lack of jurisdiction. In
the cases of Dugas and Radford, being in agreement with the conclusions of the Court of Appeal on the merits, I
would dispose as it did of the appeal and uphold the order of Gotlib J. banning the broadcast of the mini-series,
"The Boys of St. Vincent", but limit its scope to the province of Ontario and to CBMT-TV in Montreal.

McLachlin J.:

208 The respondents Dagenais, Monette, Dugas and Radford, members or former members of a religious or-
der known as the Christian Brothers, were charged with physical and sexual abuse against boys in their care at
training schools in Ontario. The Canadian Broadcasting Corporation ("CBC") proposed to air a four-hour fic-
tional drama called "The Boys of St. Vincent" during or prior to their trial. "The Boys of St. Vincent" depicted
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physical and sexual abuse of boys in a Catholic training school in Newfoundland. The respondents, alleging that
the broadcast would prejudice the jurors and deny them fair trials, obtained a publication ban on the broadcast
until the completion of their trials. The order was upheld with modifications in the Court of Appeal. The CBC
asks this Court to set aside the ban on the ground that it violates the guarantee of freedom of expression under s.
2(b ) of the Canadian Charter of Rights and Freedoms .

209 The appeal presents three issues, all of importance. The first is whether the Charter , which applies to
"governmental action", applies to a court-ordered publication ban. The second concerns the procedures by which
such bans may be challenged. The third issue is the substantive one of whether the publication ban violated the
guarantee of free speech found in s. 2(b ) of the Charter . I would answer the first and third questions affirmat-
ively. On the second, I would endorse the procedures proposed by the Chief Justice.

210 The Chief Justice does not deal with the first issue directly. He concludes that it can be avoided by fo-
cusing on the Charter 's application to the common law. A judge exercising judicial discretion to grant a public-
ation ban would commit a reviewable error of law if the ban were not in accordance with the Charter . But this
constitutes an implicit acceptance of the fact that judges in applying the law are bound by the Charter . While
the question of whether a judicial act is government action is avoided, the practical result is the same as if one
had answered that question in the affirmative; in either case, judicial acts must conform to the Charter . Indeed,
the practical effect of the Chief Justice's approach may be even broader; it may mean that all court orders would
be subject to Charter scrutiny. Even purely private litigation would be subject to review on Charter grounds. In
Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573 , for example, the union would arguably
have been able to raise a Charter challenge of the court's injunction, on the basis that if it infringed the Charter ,
it would not have been authorized by the common law rule which gave the judge the discretion to order it. The
judge would have thereby committed a reviewable error of law, and the result in the case would have been dif-
ferent on the issue of jurisdiction. It seems to me better in these circumstances to confront the first issue directly.

1. Does the Charter Apply to a Court-Ordered Publication Ban?

211 Constitutional guarantees of rights may apply in two ways. They may apply "vertically" to relations
between the individual and the state. They may also apply "horizontally", governing relations between private
individuals and corporations. The Canadian Charter falls into the former category. Section 32 of the Constitu-
tion Act, 1982 [Charter ] states that the Charter applies "to the Parliament and government of Canada in respect
of all matters within the authorityof Parliament" and "to the legislature and government of each province in re-
spect of all matters within the authorityof the legislature of each province". The publication ban here in issue
was not made by Parliament or a legislature. So the question is whether it can be considered an act of "govern-
ment" in relation to a matter within the authorityof Parliament or the legislatures.

212 The respondents argue that the ban is not subject to the Charter because it is an order of the court and
the courts are not "government" within the meaning of s. 32 of the Charter . They rely on the statement of
McIntyre J., writing for the majority of this Court in Dolphin Delivery , at p. 600, that "[w]hile in political sci-
ence terms it is probably acceptable to treat the courts as one of the three fundamental branches of Government,
that is, legislative, executive, and judicial", for the purposes of Charter application he could not equate "the or-
der of a court with an element of governmental action".

213 While this statement seems broad, it must be read in the context of the case. At issue in Dolphin Deliv-
ery was a court order resolving a dispute between private parties. The argument was that because the court had
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made the order, the Charter should apply. To accept this argument would have been to take the Charter into the
realm of relations between individuals, which s. 32 clearly never contemplated. As Professor Hogg puts it, "the
reason for the decision is that a contrary decision would have the effect of applying the Charter to the relation
ships of private parties that s. 32 intends to exclude from Charter coverage, and that ought in principle to be ex-
cluded" [footnote omitted]: Constitutional Law of Canada , vol. 2, 3rd ed. (Toronto: Carswell, 1992), at pp.
34-16-34-16.1. The ratio decidendi of Dolphin Delivery , as Professor Hogg asserts, must be that "a court order,
when issued as a resolution of a dispute between private parties, and when based on the common law, is not gov-
ernmental action to which the Charter applies" [footnotes omitted] (p. 34-16).

214 In two subsequent cases, this Court has accepted that the Charter could apply to court orders in some
circumstances. In R. v. Rahey, [1987] 1 S.C.R. 588 , the Court concluded that a trial judge's conduct in ordering
19 adjournments in alleged violation of the accused's rights to a trial within a reasonable time must conform to
the Charter . La Forest J. stated that it seemed obvious that "the courts, as custodians of the principles enshrined
in the Charter , must themselves be subject to Charter scrutiny in the administration of their duties" (p. 633). In
Re B.C.G.E.U., [1988] 2 S.C.R. 214 , this Court held that a court order directed to maintaining access to the
courts attracted Charter scrutiny, reasoning that if Charter rights are to have practical effect, then there must be
access to a fair court process which itself complies with the Charter . Dickson C.J.C., for the majority of the
Court, distinguished Dolphin Delivery on the basis that the injunction in that case was issued to resolve "a
purely private dispute" (p. 243). Observing that the motivation for the court's action was "entirely 'public' in
nature", Dickson C.J.C. continued (at p. 244):

The criminal law is being applied to vindicate the rule of law and the fundamental freedoms protected by
the Charter . At the same time, however, this branch of the criminal law, like any other, must comply with
the fundamental standards established by the Charter .

215 These cases suggest that court orders in the criminal sphere which affect the accused's Charter rights or
procedures by which those rights may be vindicated must themselves conform to the Charter . This is consistent
with the fact that many Charter rights clearly contemplate review of judicial acts or omissions. As Professor
Hogg points out (at p. 34-15), nearly all of the rights guaranteed to criminal defendants by s. 11 of the Charter
entail some sort of action on the part of courts. Many of the other legal rights included in the Charter , such as
ss. 12, 13 and 14, also contemplate judicial action.

216 L'Heureux-Dubé J. suggests that the Charter is applicable only to certain judicial activity, rather than
court orders per se. With respect, I do not see this as a tenable distinction. The judge's order is the effective dis-
tillation of judicial activity; consequently it is upon the order that one must focus.

217 The question of what court orders attract the Charter is a large question, the answer to which is best de-
termined on a case-to-case basis. For present purposes, it is sufficient to observe that Rahey and B.C.G.E.U. de-
lineate one area in which orders of a court will be subject to Charter scrutiny. Court orders in the criminal
sphere which affect Charter rights or the ability to enforce them are themselves subject to the Charter . This
much, at a minimum, is required if Charter rights are to be meaningful.

218 The case at bar falls into this category. The publication ban was related to the protection of the ac-
cused's constitutional right to a fair trial, just as in Rahey the order related to the accused's right to a timely trial.
In both cases the Charter must apply. From the perspective of B.C.G.E.U. , the ban may be viewed as a case of
the "criminal law ... being applied to vindicate the rule of law and the fundamental freedoms protected by the
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Charter ". It follows that the Charter applies to the order under appeal.

2. Procedural Matters

219 If the Charter applies to publication bans, the question arises of the procedure to be followed by a per-
son who wishes to challenge a ban on the ground that it violates the Charter . The parties to the litigation may
use the existing procedures. The problem is that these procedures, premised on a simple contest between the
Crown and the accused, or between litigating parties, do not contemplate motions and appeals brought by third
parties, such as the media. Those parties now may assert Charter rights and guarantees. How are they to assert
those rights?

220 The cardinal principle underlying these procedural issues is that the courts must be able to provide a
full and effective remedy for any Charter infringement. I am of the view that a full and effective remedy re-
quires more than the opportunity to address the trial court prior to the issuance of the ban. It must include re-
course to an appellate tribunal. The scope of Charter rights is often unclear. A person who alleges that his or her
Charter rights have been infringed must be permitted to challenge a narrow interpretation and seek resolution of
their ambit on appeal. The appellate procedures which the Chief Justice has outlined satisfy this minimal re-
quirement. While they involve some extension of the common law remedy of certiorari, I believe this extension
is warranted in the case of appeals from press bans and hence justified under s. 24(1) of the Charter . The exten-
sion is warranted because there is no other way that overbroad publication bans can effectively be limited on ap-
peal. Appeals from verdict prescribed by the Criminal Code , R.S.C. 1985, c. C-46, do not cover orders for press
bans. Absent an expanded common law appeal remedy such as that proposed by the Chief Justice, parties al-
leging an infringement of their freedom of expression by reason of the press ban would have no means of resolv-
ing the ambit of their rights on appeal. Given the approach to the first issue which I have proposed, a press ban
might be challenged on the basis of error of law in that it constitutes a direct violation of the Charter .

221 Applied to press bans, the appeal routes proposed by the Chief Justice do not pose the problem of inter-
rupting and delaying the criminal trial, a consequence against which this Court firmly set its face in R. v. Mills,
[1986] 1 S.C.R. 863 . The appeals from a press ban are collateral to the trial, and may proceed at any time
without affecting the trial process. If the trial is concluded before the matter is resolved on appeal, that must be
accepted as the price of protecting the accused's and the public's interest in prompt and expeditious resolution of
criminal trials. The party contesting the ban may be denied an immediate right to report on the proceedings in
question. But the appeal may still serve the overarching purpose required by the Charter of allowing the Charter
rights at issue to be defined for a future day.

222 This leaves the problem of what would happen in a case of a third party appeal on an issue central to a
trial. For example, a witness might decline to testify on certain matters on grounds of privilege. The trial judge
might find no privilege and order the witness to testify. Could the witness then follow the same appeal proced-
ures outlined by the Chief Justice? If so might the trial be interrupted? Such concerns led L'Heureux-Dubé J. to
reject any appeal rights in third parties.

223 I agree with L'Heureux-Dubé J. that the interruption of criminal trials by interlocutory and third party
appeals must be eschewed. However, I am not convinced that the procedure proposed by the Chief Justice leads
to this result. First, matters integral to the trial like whether a witness must divulge material claimed to be priv-
ileged, will often fall within the class of matters which may be appealed on an appeal from the verdict under the
Criminal Code , arguably undercutting the need for expansion of common law appeal remedies. But more im-

Page 62
1994 CarswellOnt 112, 34 C.R. (4th) 269, 94 C.C.C. (3d) 289, 25 C.R.R. (2d) 1, [1994] 3 S.C.R. 835, 120 D.L.R.
(4th) 12, 20 O.R. (3d) 816 (note), 175 N.R. 1, 76 O.A.C. 81, J.E. 95-30, EYB 1994-67668

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works

http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1986270227
http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1986270227


portant, even if the third party were found to enjoy an immediate right of appeal, it does not follow that the trial
would stop, pending the exercise of that right. Given the primacy of the principle that criminal trials are not to
be interrupted by interlocutory appeals, the reviewing judge, whether proceeding by certiorari or on appeal,
might properly defer decision until the termination of the criminal trial. Having said this, I must affirm that these
are issues which are better left to a case where they squarely arise. My point is the modest one that adopting the
procedures proposed by the Chief Justice should not be understood to derogate from the principle that criminal
trials should not be interrupted and delayed for the purpose of pursuing interlocutory appeals.

224 I offer a final comment on this aspect of the case. While the procedures outlined by the Chief Justice
meet the minimal requirements of the Charter , they are, as he acknowledges, far from perfect. I endorse his call
for legislative action to provide clear and consistent Charter remedies, and strike the appropriate balance
between the rights of those who allege their Charter rights are infringed, on the one hand, and the private and
public interest that criminal trials proceed expeditiously and without interruption, on the other.

3. Did the Publication Ban Violate the Charter?

225 Freedom of expression is a right fundamental to democratic society. Accordingly, this Court has taken
the view that the ambit of the right must be generously interpreted, going so far as to hold that even hate propa-
ganda falls within the guarantee. Limitations on the guarantee may not be assumed; as a general rule, they must
be justified, under s. 1 of the Charter .

226 The expression at issue on this appeal — the right to broadcast a fictional cinematic work — falls
squarely within the ambit of s. 2(b ) as defined by previous cases. The ban interfered with the right of the actors,
directors and producers of the film to express themselves. There can be no doubt that the ban limited the right of
freedom of expression guaranteed by s. 2(b ) of the Charter .

227 The more difficult question is whether the ban can be justified under s. 1 of the Charter as a reasonable
limit on freedom of expression, judged by the standards of a free and democratic society. Accepting the ban is a
"limit" on s. 2(b ) rights "prescribed by law", one must weigh the gravity of the infringement of s. 2(b ) against
the objective to which the ban was directed.

228 Applying the criteria developed by this Court in R. v. Oakes, [1986] 1 S.C.R. 103 , one looks first to the
objective of the ban. It is clear. It was to preserve the respondents' rights to a fair trial — in particular to avoid
the risk that an impartial jury could not be sworn, or if sworn, could not render a true verdict because of the
poisonous effects of the publication.

229 The next step is whether the infringement is proportionate to, or justified by, this goal. Proportionality
in this sort of case is not a question of deciding where the balance should be struck between a fair trial and free-
dom of expression. The right to a fair trial is fundamental and cannot be sacrificed. I agree with the Chief Justice
that in general, the conflict model is largely inappropriate. Fair trials and open discussion tend to go hand in
hand. Nevertheless, in some instances, such as that in the current case, unlimited free expression may interfere
with the accused's right to a fair trial. As Dickson C.J.C. said for the Court in Fraser v. Canada (Treasury
Board), (sub nom. Fraser v. P.S.S.R.B.) [1985] 2 S.C.R. 455 , at pp. 467-68:

On the other side, however, it is equally obvious that free speech or expression is not an absolute, unquali-
fied value. Other values must be weighed with it. Sometimes these other values supplement, and build on,
the value of speech. But in other situations there is a collision. When that happens the value of speech may
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be cut back if the competing value is a powerful one ... We also have laws imposing restrictions on the press
in the interests of, for example, ensuring a fair trial or protecting the privacy of minors or victims of sexual
assaults.

230 There thus may be cases where special circumstances are presented which indicate a serious risk (as op-
posed to a speculative possibility) that a fair jury could not be sworn or, where jurors have already been sworn,
that publicity might somehow find its way to them and prejudice them. In these cases, a ban may be justified,
provided that it goes no further than required to avoid the demonstrated risk of an unfair trial.

231 The common law test for whether a ban should be ordered is that there is a real and substantial risk that
a fair trial would be impossible if publication were not restrained. Properly applied, that test meets the require-
ments of justification of an infringing measure under s. 1 — that the infringement be rationally connected to the
goal, that it be minimally intrusive, and that it be proportionate to the benefit achieved. What is required is that
the risk of an unfair trial be evaluated after taking full account of the general importance of the free dissemina-
tion of ideas and after considering measures which might offset or avoid the feared prejudice. What must be
guarded against is the facile assumption that if there is any risk of prejudice to a fair trial, however speculative,
the ban should be ordered. The courts are the guardians not only of the right to a fair trial but of freedom of ex-
pression. Both must be given the most serious consideration.

232 Rational connection between a broadcast ban and the requirements of a fair and impartial trial require
demonstration of the following. First, it would seem necessary to show that many people eligible to sit as jurors
would see the broadcast; conversely, if a substantial number would not see it, there should be no problem select-
ing a jury from among them. Second, it must be shown that publication might confuse or predispose potential
jurors. In the case of a fictional work, it should be shown that jurors will not be able to separate broadcast fiction
from reality. Third, it must be shown that any confusion may not be dispelled by proper direction or by other
measures, such as judicial directions, change of the venue of the trial, or more exacting jury selection processes.
If after considering all such matters, the judge is still left with a real concern that there is a substantial risk the
trial may be rendered unfair, a rational connection between the infringement of freedom of expression and the
ban will have been established.

233 Once the rational connection has been established, the judge must go on to ensure that the ban is min-
imally intrusive, i.e., that it impinges on freedom of expression no further than is actually required to avoid the
risk of an unfair trial. It must be confined to the minimum geographical area required. It must not extend to more
forms of expression or media of dissemination than necessary. And it must cease at the earliest possible time
consistent with removing the risk of an unfair trial.

234 In the case at bar, the judge ordering the ban failed to direct herself sufficiently to the sort of considera-
tions which go to establishing rational connection and minimal impairment. It follows that the ban cannot be
supported.

4. Disposition

235 I would allow the appeal and set aside the ban.

Appeal allowed; publication ban set aside.
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FN* On February 7, 1995, the court issued a corrigendum to para. 128 of the reasons of L'Heureux-DubéJ. The
change has been incorporated herein.

END OF DOCUMENT
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On appeal from the order of Justice Robert L. Maranger of the Superior Court of 
Justice dated December 11, 2006, dismissing an application for judicial review. 

SHARPE J.A.: 
[1] The appellant, the Episcopal Corporation of the Diocese of Alexandria-Cornwall, 
asks for an order banning the publication of the name of one of its employees (the 
“employee”) in relation to evidence given at the Cornwall Public Inquiry (the 
“Commission”).  The Commission was established to investigate the institutional 
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response of the justice system and other public institutions into allegations of widespread 
historical sexual abuse of young people in Cornwall.  

[2] The employee was acquitted of historical sexual abuse charges in 2001.  When it 
became apparent that the complainant would be asked to give evidence before the 
Commission of his allegations against the employee, the appellant asked the 
Commissioner for the publication ban. The appellant contended that as the employee’s 
innocence had been established in the criminal proceedings, his reputational and privacy 
interests outweighed any deleterious effects the ban would have on the parties and the 
public.  

[3] The Commissioner refused to order the requested ban.  The Commissioner found 
that the allegations against the employee had already received wide publicity, that one 
could not presume the public would ignore reminders of the acquittal, and that in view of 
the nature of the Commission’s mandate to clear the air, the public interest in openness 
outweighed any interest of the employee that would be protected by the requested ban.   

[4] An application for judicial review of that decision was dismissed by a single judge 
of the Divisional Court who applied a reasonableness standard of review and found that 
the Commissioner’s decision was not unreasonable.  For the following reasons, I would 
dismiss the appeal.  
The Commission 

[5] The Commission was established pursuant to the Public Inquiries Act, R.S.O. 
1990, c. P.41, s. 2.  Justice G. Normand Glaude of the Ontario Court of Justice was 
appointed as the Commissioner.  The preamble to the Commission’s Terms of Reference 
states:  

Whereas allegations of abuse of young people have 
surrounded the City of Cornwall and its citizens for many 
years.  The Police investigations and criminal prosecutions 
relating to these allegations have concluded. Community 
members have indicated that a public inquiry will encourage 
individual and community healing…  

[6] The mandate of the Commission is set out in ss. 2 and 3 of the Terms of 
Reference: 

2. The Commission shall inquire into and report on the 
institutional response of the justice system and other public 
institutions, including the interaction of that response with 
other public and community sectors, in relation to:  

a) allegations of historical abuse of young 
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people in the Cornwall area, including the 
policies and practices then in place to respond 
to such allegations, and  
b) the creation and development of policies and 
practices that were designed to improve the 
response to allegations of abuse  

in order to make recommendations directed to the further 
improvement of the response in similar circumstances.  

3. The Commission shall inquire into and report on processes, 
services or programs that would encourage community 
healing and reconciliation in Cornwall.  

[7] The Commission, in s. 7 of the Terms of Reference, is directed not to make any 
finding of civil or criminal liability: 

7. The Commission shall perform its duties without 
expressing any conclusion or recommendation regarding the 
civil or criminal liability of any person or organization. The 
Commission, in the conduct of its inquiry, shall ensure that it 
does not interfere with any ongoing legal proceedings relating 
to these matters.  

[8] The background to the establishment of the Commission included widespread 
rumours, innuendos, and allegations of cover-up and conspiracy that had plagued the 
Cornwall community for several years. 

[9] The Commissioner had previously ruled that the appellant is a “public institution” 
for the purposes of para. 2 of the Terms of Reference and that the response of the 
appellant to allegations of sexual abuse could be examined.  The appellant did not seek 
judicial review of that ruling.  The Divisional Court upheld another ruling made by the 
Commissioner where he concluded that examining evidence of alleged victims of sexual 
abuse is essential to properly assess the involved public institutions’ response to those 
allegations: see MacDonald v. Ontario (Cornwall Public Inquiry, Commissioner) (2006), 
271 D.L.R. (4th) 436 (Ont. Div. Ct.). No appeal was taken from that decision. 
Facts 

[10] In 1997, Claude Marleau complained to the Ontario Provincial Police that in the 
1960s he had been sexually abused by a number of people from Cornwall. One incident 
involved Father Lapierre (another employee of the appellant) taking Marleau to Montreal 
where Lapierre and another named individual assaulted Marleau.  A year later, Marleau 
changed his story to name the employee as the other perpetrator along with Lapierre.  The 
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employee and Lapierre were jointly charged in 1999 and tried in 2001 before a judge of 
the Court of Quebec, Criminal Division. Lapierre was convicted but the employee was 
acquitted.  The trial judge expressly stated that he believed the employee’s evidence 
denying the allegations. 

[11] The employee is now 61 years old. He is from Cornwall, has worked in that 
community for his entire career, and continues to discharge a variety of important 
functions in the Diocese. 

[12] Several times during the course of the inquiry the Commissioner has stressed the 
need for openness.  In his opening remarks, he stressed that it was important that the 
inquiry be open in every sense of the word.  In a ruling on standing and funding, he stated 
that openness and transparency were guiding principles of the inquiry.  In an earlier 
ruling dealing with a request for a publication ban (“Directions on Process – Requests for 
Confidentiality of Victims’ or Alleged Victims’ Identities”, October 31, 2006) the 
Commissioner stated, at 4: “Openness is particularly important in the context of this 
Inquiry, which is expected to dispel rumours and innuendoes and ascertain allegations of 
cover-up and conspiracy”.  

[13] The Commission gave the appellant written notice of Marleau’s proposed 
evidence, and made it clear that Marleau would be asked to testify as to the allegations of 
sexual abuse he had asserted against the employee.  The appellant moved for an order 
banning publication of the name and identifying information of the employee.  

[14] The Commissioner applied the test mandated by the Supreme Court of Canada in 
Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, and R. v. Mentuck, 
[2001] 3 S.C.R. 442, as summarized by Fish J. in Toronto Star Newspapers Ltd. v. 
Ontario, [2005] 2 S.C.R. 188 at para. 26: 

[D]iscretionary action to limit freedom of expression in relation to 
judicial proceedings encompasses a broad variety of interests and 
that a publication ban should only be ordered when:  
(a) such an order is necessary in order to prevent a serious 

risk to the proper administration of justice because 
reasonably alternative measures will not prevent the 
risk; and  

(b) the salutary effects of the publication ban outweigh the 
deleterious effects on the rights and interests of the 
parties and the public, including the effects on the right 
to free expression, the right of the accused to a fair and 
public trial, and the efficacy of the administration of 
justice. 
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[15] The Commissioner ruled that the employee’s name was relevant to the mandate of 
the Commission “when examining the interconnectedness of persons, particularly given 
the allegations of conspiracy that surround the facts giving rise to this Inquiry.”  

[16] The Commissioner found that the employee had been the subject of media 
attention during and after his trial when his identity had been exposed to the public.  At 
that time, the employee enjoyed his employer’s support and the support of his parish.  
The Commissioner also found that the employee had failed to provide medical evidence 
to substantiate the detrimental effect he claimed disclosure of his identity would have on 
his health.  The Commissioner found that one could not presume that the public would 
ignore reminders of the employee’s acquittal and jump to unfair or unfounded 
conclusions about him.  The Commissioner indicated that the appellant could object to 
evidence on the ground of relevance or ask for publication bans in relation to specific 
allegations not germane to the examination of the institutional response to the allegations.  

[17] In light of these findings, the Commissioner concluded that the appellant failed to 
meet either branch of the Dagenais/Mentuck test: (1) the order was not necessary to 
prevent a serious risk to the proper administration of justice as there were reasonably 
alternative measures to protect the employee’s reputation; and (2) any salutary effects of 
a ban were outweighed by the public interest in an open inquiry. 

[18] The Commissioner granted a limited stay of his order pending the determination of 
the application for judicial review. That stay has been continued by order of this court 
pending the determination of this appeal.  As a result, Marleau gave his evidence but the 
name and identifying details of the employee have not been made public.   

[19] During the course of Marleau’s testimony before the Commission, the 
Commissioner imposed a publication ban as to details of the nature of the alleged sexual 
abuse. The Commissioner also directed Commission counsel to formulate questions in a 
way that would emphasize that the witness was testifying about allegations he had made 
and not about the truth of those allegations.  Commission counsel led evidence of the 
employee’s acquittal. The Commissioner corrected the witness when he testified that the 
trial judge had a reasonable doubt and had acquitted the employee, pointing out that in his 
reasons the trial judge stated that he believed the employee’s denial. 
Application for Judicial Review 

[20] The appellant brought an application for judicial review of the Commissioner’s 
ruling refusing to grant the publication ban.  Sitting as a single judge of the Divisional 
Court pursuant to the Judicial Review Procedure Act, R.S.O. 1990, c. J.1, s. 6(2), the 
application judge ruled that the appropriate standard of review was reasonableness.  The 
application judge found that the Commissioner applied the proper legal test and that in 
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view of the scope of his mandate and the nature of the Commission, the ruling was not 
unreasonable.  The application judge concluded his decision, at para. 12, as follows: 

Given the nature of this inquiry, it seems to me that the 
concept of openness, and even the appearance of openness, 
will undoubtedly be at the forefront of the Commissioner’s 
mind during the conduct of these proceedings.  In arriving at 
his Ruling he had to balance a wide spectrum of interests, 
including but not limited to: the employee, the complainant, 
the Applicant, the press and the citizens of Cornwall.  These 
Rulings are not without difficulty and this Ruling was not 
unreasonable.  The Application is therefore dismissed. 

Issues 

[21] The following issues arise on this appeal: 
1. Did the Divisional Court apply the appropriate standard of review? 

2. Did the Divisional Court err in failing to find that the Commissioner gave 
insufficient weight to the employee’s privacy and reputational interests? 

Analysis 
1. Did the Divisional Court apply the appropriate standard of review? 
 

[22] As mandated by the Supreme Court of Canada in Pushpanathan v. Canada (Minister 
of Citizenship and Immigration), [1998] 1 S.C.R. 982, the determination of the standard of 
review for a decision of a body such as the Commission is to be based on a “pragmatic 
and functional” balancing of four factors, at paras. 29-38:  

(i) the presence or absence of a right of appeal or privative clause;  
(ii) the expertise of the tribunal; 
(iii) the purpose of the legislation as a whole and of the particular provision; and 
(iv) the nature of the question before the tribunal. 

(i) The presence or absence of a right of appeal or privative clause 

[23] The Public Inquiries Act, supra, contains neither a right of appeal nor a privative 
clause and is silent on the question of review. According to Pushpanathan, supra, at 
para. 30, silence on the question of review “does not imply a high standard of scrutiny, 
where other factors bespeak a low standard.”  
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(ii) The expertise of the tribunal 

[24] This factor is less relevant in this case than in cases dealing with specialized 
boards or tribunals.  However, I would give some weight to it.  The Public Inquiries Act, 
supra, s. 3 provides that the “conduct of and procedure to be followed on an inquiry is 
under the control and direction of the commission conducting the inquiry.”  In Phillips v. 
Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), [1995] 2 S.C.R. 97, 
Cory J. stated, at para. 175, that “the nature and the purpose of public inquiries require 
courts to give a generous interpretation to a commissioner’s powers to control their own 
proceedings” and, at para. 176, that a commissioner’s power to make orders such as 
publicity bans “should be given a reasonable and purposive interpretation in order to 
provide commissions of inquiry with the ability to achieve their goals.”  I also consider 
the role of the Commissioner, his familiarity with the mandate and operation of his 
Commission, and his familiarity with the community it is meant to serve to be relevant 
factors to consider.  The Commissioner has been sitting in Cornwall for over one year 
and is familiar with the impact of the inquiry upon the community.  He is familiar with 
the tone and quality of the media’s coverage of the Commission’s proceedings.  He has 
made many rulings dealing with requests for publication bans and other similar relief.  In 
my view, this factor supports a more deferential standard of review. 
 (iii) The purpose of the legislation as a whole and of the particular provision 

[25] The statutory purpose of the Public Inquiries Act and the purpose of this 
Commission both engage policy issues that involve balancing multiple sets of interests 
and considerations.  At para. 5 of his reasons, the application judge referred to a passage 
from Pushpanathan, supra, at para. 36, where the Supreme Court distinguished a court-
like dispute between two parties involving a specific issue from a “polycentric” issue 
“which involves a large number of interlocking and interacting interests and 
considerations” (referring to Peter Cane, An Introduction to Administrative Law, 3d ed. 
(New York: Oxford University Press, 1996) at 35).   The Supreme Court indicated that if 
“legal principles are vague, open-textured, or involve a ‘multi-factored balancing test’”, 
requiring “the consideration of numerous interests simultaneously, and the promulgation 
of solutions which concurrently balance benefits and costs for many different parties”, a 
lower standard of review than correctness is called for.  

[26] This Commission is not asked to resolve a bi-polar dispute over a specific legal or 
factual issue.  The Commissioner is not entitled to make findings of criminal or civil 
liability.  He is faced, rather, with a broad issue of policy affecting the public at large.  
His mandate concerns, in the words adopted in Pushpanathan, supra, a “polycentric 
issue” involving “a large number of interlocking and interacting interests and 
considerations.”  In formulating his recommendations, the Commissioner will be required 
to take into account a wide variety of factors and considerations of a kind not ordinarily 
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encountered by a court of law.  I agree with the application judge that this factor points to 
a deferential standard of review. 

[27] I now turn to the particular provisions at issue here. Section 4 of the Public 
Inquiries Act, supra, provides that with certain exceptions, all hearings on an inquiry are 
to be open to the public:  

4. All hearings on an inquiry are open to the public except 
where the commission conducting the inquiry is of the 
opinion that, 

(a) matters involving public security may be disclosed 
at the hearing; or 

(b) intimate financial or personal matters or other 
matters may be disclosed at the hearing that are of 
such a nature, having regard to the circumstances, 
that the desirability of avoiding disclosure thereof 
in the interest of any person affected or in the 
public interest outweighs the desirability of 
adhering to the principle that hearings be open to 
the public, 

in which case the commission may hold the hearing 
concerning any such matters in the absence of the public. 

[28] I have already set out the relevant extracts from the Commission’s Terms of 
Reference. I add here s. 6: 

The Commission shall ensure that the disclosure of evidence 
and other materials balances the public interest, the principle 
of open hearings, and the privacy interests of the person(s) 
affected, taking into account any legal requirements. 

[29] Pursuant to its statutory power to regulate its own procedures, the Commission 
issued the “Rules of Practice and Procedure” (the “Rules”).  Rule 39 provides as follows: 

39. Without limiting the application of s. 4 of the Public 
Inquiries Act, the Commissioner may, in his discretion and in 
appropriate circumstances, conduct hearings in private, and/or 
issue orders prohibiting the disclosure, publication, broadcast 
or communication of any testimony, document or evidence, 
when he is of the opinion that intimate medical or personal 
matters, or other matters, are of such a nature, having regard 
to the circumstances, that the desirability of avoiding 
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disclosure outweighs the desirability of adhering to the 
general principle that the hearings should be open to the 
public. …   

[30] These provisions require that the Commission’s hearings be open to the public but 
confer a discretion on the Commissioner to hear evidence in camera or impose 
appropriate bans where the Commissioner considers other interests, including the privacy 
of affected persons, to outweigh the public interest in openness.  I will return to this issue 
under the fourth heading, but observe here that that a discretionary balancing exercise of 
this kind attracts a deferential standard of review. 
(iv) The nature of the question before the tribunal 

[31] I turn to the nature of the specific question at issue: namely, whether to order the 
publication ban in the context of this inquiry. Unlike MacDonald, supra, where it was 
agreed that a standard of correctness applied, the issue here is not jurisdictional in nature.  
The appellant submits that the Commissioner was faced with a pure question of law, 
emphasizing the argument that the need to protect the innocent trumped other 
considerations and required a publication ban as a matter of law, and that accordingly a 
standard of correctness applies. The Cornwall Community Police Service and the 
Cornwall Police Services Board (the “Cornwall Police”) also submit that the publication 
ban issue raised a question of law which attracts a standard of correctness.  I am unable to 
accept that submission for the following reasons.  

[32] The appellant, the respondent Commissioner, and all intervenors except the 
Cornwall Police, take the position that the Dagenais/Mentuck test applies.  The Cornwall 
Police submit that the Commissioner’s authority to issue a publication ban is conferred 
by statute and not by the common law, but concede that the Public Inquiries Act, supra, 
and the order-in-council require the Commissioner to engage in a balancing exercise very 
similar, if not identical, to that mandated by the Dagenais/Mentuck test.  

[33] In Toronto Star, supra, at para. 31, Fish J. observed that the Dagenais/Mentuck 
test is a flexible and contextual one that must be tailored to fit the character of the 
interests at stake and the nature of the process in which the request for a publication ban 
arises:  

It hardly follows, however, that the Dagenais/Mentuck test 
should be applied mechanistically.  Regard must always be 
had to the circumstances in which a sealing order is sought by 
the Crown, or by others with a real and demonstrated interest 
in delaying public disclosure.  The test, though applicable at 
all stages, is a flexible and contextual one. Courts have thus 
tailored it to fit a variety of discretionary actions, such as 
confidentiality orders, judicial investigative hearings, and 
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Crown-initiated applications for publication bans. [Emphasis 
in original.] 

[34] In my view, the nature of this discretionary balancing exercise, particularly when 
done in connection with a policy-oriented public inquiry, is a factor that strongly militates 
against a standard of correctness and in favour of a more deferential standard.  

[35] I do not agree with the appellant’s submission that the following passage from 
Dagenais, supra, at 878, requires us to apply a standard of correctness to the 
Dagenais/Mentuck balancing exercise: 

 A publication ban should only be ordered when: 
     (a) Such a ban is necessary in order to prevent a real and 
substantial risk to the fairness of the trial, because reasonably 
available alternative measures will not prevent the risk; and 
     (b) The salutary effects of the publication ban outweigh 
the deleterious effects to the free expression of those affected 
by the ban. 
If the ban fails to meet this standard (which clearly reflects 
the substance of the Oakes test applicable when assessing 
legislation under s. 1 of the Charter), then, in making the 
order, the judge committed an error of law and the challenge 
to the order on this basis should be successful. [Emphasis in 
original.] 

[36] In my view, the characterization of the failure to meet the standard as an “error of 
law” must be read in the context of the issue before the court in Dagenais, supra, and in 
light of later cases, especially Toronto Star, supra. Dagenais involved the review of an 
order made under a different test.  Dagenais established a new test not available to the 
judge who made the order under appeal. As I read the quoted passage, Lamer C.J.C. 
stated that as the judge did not apply the new test, failure to arrive at a result that could be 
supported under the new test would amount to an error of law.  That, in my view, cannot 
mean that where the Commissioner does apply the Dagenais test, he is be held to a 
standard of correctness or that that it is open to a reviewing court to substitute its view 
because it disagrees with the way the Commissioner balanced the competing interests.  
Standard of review: conclusion 

[37] Of the four factors, one is neutral and three point to a deferential standard of 
review. Accordingly, I conclude that the application judge did not err in finding that the 
appropriate standard of review was reasonableness simpliciter. The issue, therefore, is 
whether the Commissioner’s ruling refusing the requested ban can stand up to the test 
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described in Law Society of New Brunswick v. Ryan, [2003] 1 S.C.R. 247, at para. 55, that 
judicial review should succeed “only if there is no line of analysis within the given 
reasons that could reasonably lead the tribunal from the evidence before it to the 
conclusion at which it arrived” and that if “the reasons that are sufficient to support the 
conclusion are tenable in the sense that they can stand up to a somewhat probing 
examination, then the decision will not be unreasonable and a reviewing court must not 
interfere”. 
2. Did the Divisional Court err in failing to find that the Commissioner gave 
insufficient weight to the employee’s privacy and reputational interests? 

[38] The Commissioner cited and applied the Dagenais/Mentuck test.  The appellant 
does not suggest that the Commissioner applied the wrong legal test but argues that he 
failed to give adequate weight to the employee’s privacy and reputational interests when 
applying that test. 

[39] The appellant’s case rests on two related submissions.  First, the appellant says 
that the Commissioner failed to give adequate weight to the employee’s innocence, 
conclusively determined by the acquittal in the criminal proceedings.  Second, the 
appellant argues that a ban on publication of the name or identifying features of the 
employee would not interfere with or impede the Commission’s work and that there was 
no justifiable reason not to make the requested ban in order to protect the reputation of an 
innocent person.  

[40] On the first point, the Commissioner expressly adverted to the need to consider the 
protection of the employee’s reputation as an innocent person.  He stated that “the 
presumption of innocence and the protection of the innocent are important interests that 
should be taken into consideration in the first branch of the Dagenais/Mentuck test.”  The 
Commissioner added, however, that the presumption of innocence and the protection of 
the innocent do not “supersede the principle of an open hearing in all cases.”  That 
determination “will depend on the circumstances and each case should be assessed on a 
case-by-case basis.”  

[41] I see no error in the Commissioner’s statement of the applicable legal principles. 
The appellant relies on the majority judgment of Dickson J. in Nova Scotia (Attorney 
General) v. MacIntyre, [1982] 1 S.C.R. 175, a case dealing with the public’s right to 
inspect a search warrant and the information upon which it was obtained. Dickson J. held, 
at 186-87, that “curtailment of public accessibility can only be justified where there is 
present the need to protect social values of superordinate importance.  One of these is the 
protection of the innocent.” Where a search warrant was issued but nothing was found, 
Dickson J. concluded that protection of the innocent is an overriding social value and is 
sufficiently important to justify curtailment of public accessibility.  
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[42] In my view, MacIntyre, supra, dealt with the specific situation of search warrants 
and does not stand for the proposition that protection of the innocent always prevails over 
the public’s right to know, particularly when read in the light of the post-Charter cases: 
see Dagenais, supra, Mentuck, supra, and Toronto Star, supra.  These cases reinforce the 
presumption of openness upon which MacIntyre rests and posit a flexible and contextual 
balancing test that is to be applied in a non-mechanistic fashion with reference to the 
particular interests at stake.  While protection of the reputation of innocent persons is a 
highly significant factor to be weighed in that balance, it does not automatically trump 
the public interest in an open hearing and the right to freedom expression, just as the 
public interest in an open hearing and the right to freedom of expression do not 
automatically trump the protection of innocence. As the Commissioner properly found, 
all the pertinent rights and interests must be weighed on the balance.  

[43] The appellant also relies upon Vickery v. Nova Scotia Supreme Court 
(Prothonotary), [1991] 1 S.C.R. 671, where immediately after a conviction was 
overturned on appeal a journalist sought access to an illegally obtained confession that 
had been excluded by the appeal court.  Another case in the same line is Re Canadian 
Broadcasting Corporation (2005), 205 C.C.C. (3d) 435 (Nfld. Sup. Ct.) where, after two 
charges were stayed and the other withdrawn, the media moved unsuccessfully to set 
aside a ban on the publication of the name of the accused.  In both cases, the ban was 
justified as being necessary to protect an innocent person.  Again, I do not read these 
cases as standing for the proposition that the protection of the innocent must inevitably 
prevail over openness and freedom of expression.  One must always have regard to the 
particular context in which the request for a publication ban arises.  In Vickery and Re 
Canadian Broadcasting Corporation, all proceedings had come to an end and the 
publication bans had no impact upon the openness or successful operation of an ongoing 
proceeding.  In the present case we are dealing with a public inquiry called to clear the air 
of allegations of conspiracy and cover-up and to “encourage community healing and 
reconciliation”. Openness is a factor relevant to the Commission’s success in 
accomplishing that mandate, a factor not present in the cases upon which the appellant 
relies.  

[44] The appellant also relies on Gagnon v. Southam, [1989] R.J.Q. 1145, where the 
Quebec Court of Appeal upheld a publication ban imposed by a commission of inquiry. 
That case may be readily distinguished on the ground that the court was upholding the 
discretion of the commissioner to grant a publication ban in relation to very different 
terms of reference. In any event, the decision pre-dates the establishment of the 
Dagenais/Mentuck test and therefore did not turn on the law that now applies to this 
issue.  

[45] The Commissioner considered several factors that mitigated the risk to the 
employee’s reputation.  He pointed out that the Commission would not and could not try 
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or re-try the allegations of sexual abuse. He observed that the employee’s counsel “will 
most certainly ensure that the evidence of the Moving Party’s acquittal comes out” and, 
as I have mentioned, he took steps to correct the witness who testified that the employee 
had been acquitted because of a reasonable doubt on the evidence.  The Commissioner 
found that in view of the acquittal establishing the employee’s innocence, “one cannot 
presume that the public, equipped with the reminders of the Moving Party’s acquittal, 
will jump to any unfair or unfounded allegations about the Moving Party.”  The 
Commissioner also indicated that the employee could object to evidence of the specifics 
of the allegations and indeed later made rulings and redacted certain documents to that 
end.  The Commissioner also noted that the employee had been subjected to a 
considerable amount of publicity at the time of his trial and acquittal so that he was not 
being exposed for the first time as a result of the Commission.  These findings are 
essentially factual in nature and unassailable before the application judge and before this 
court.  They demonstrate that the Commissioner gave serious consideration to the 
protection of the employee’s innocence. I cannot say that his consideration of these 
factors was unreasonable. 

[46] I turn to the appellant’s second contention, namely, that the Commission could 
accomplish its task even if the requested publication ban were granted.  To consider this 
argument, one must have close regard to the nature of the Commissioner’s mandate.  The 
Commission was appointed to respond to allegations of a pedophile ring and of 
conspiracy, collusion, and cover-up by various institutions and individuals.  The central 
question for the Commissioner is whether the justice system and other public institutions 
responded adequately to allegations of historical sexual abuse against young people.  The 
Commission is specifically directed to encourage community healing and reconciliation.  
The Commissioner is required to consider whether the allegations made by Marleau 
against Lapierre and the employee were properly investigated and whether the appellant 
responded appropriately to those allegations.  It was in this context that the 
Commissioner found that the employee’s “name is relevant when considering the 
interconnectedness of persons, particularly given the allegations of conspiracy that 
surround the facts giving rise to this Inquiry.” I am not persuaded that this finding was 
unreasonable.  

[47] Even if it were possible for the Commission to conduct certain fact-finding 
investigations by using a moniker to identify the employee, one must have regard to the 
fact that this is a public inquiry called to clear the air in a community long troubled by 
rumours, innuendoes, and allegations of secrecy and cover-up.  The employee’s 
prosecution and acquittal were widely reported in the local media and he is well-known 
in the community.  His identity cannot be viewed as a mere detail that is not germane to 
the inquiry.  A central purpose of this Commission is to facilitate the public’s 
understanding of the institutional response to the allegations made against well-known 
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individuals, including the employee, prominent in the community and whose names have 
already been in the public eye in relation to this very controversy.   

[48] The “open court” principle takes on particular importance in relation to this type 
of public inquiry, the purpose of which is to educate the public about the events leading 
up to a tragedy or worrisome community problem.  In Phillips, supra, at para. 62 (a 
passage adopted in Canada (Attorney General) v. Canada (Commission of Inquiry on the 
Blood System in Canada – Krever Commission), [1997] 3 S.C.R. 440 at para. 30), Cory J. 
described the purpose of public inquiries: 

One of the primary functions of public inquiries is fact-
finding.  They are often convened, in the wake of public 
shock, horror, disillusionment, or scepticism, in order to 
uncover “the truth”. … In times of public questioning, stress 
and concern they provide the means for Canadians to be 
apprised of the conditions pertaining to a worrisome 
community problem and to be a part of the recommendations 
that are aimed at resolving the problem.  Both the status and 
high public respect for the commissioner and the open and 
public nature of the hearing help to restore public confidence 
not only in the institution or situation investigated but also in 
the process of government as a whole.   

They are an excellent means of informing and educating 
concerned members of the public. 

 

[49] The public’s special interest and right to know take on added significance as the 
Commission’s mandate is not restricted to fact-finding but also includes community 
healing.  As Cory J. stated in Phillips, supra, at para. 117, open hearings “function as a 
means of restoring the public confidence” and act as a “type of healing therapy for a 
community shocked and angered by a tragedy.”  In my view, these observations are 
apposite to this case. 
Conclusion 

[50] The Commissioner applied the appropriate legal test in assessing the request for a 
publication ban.  He gave careful consideration to the protection of innocence and to the 
employee’s particular situation. He found that the employee’s name was relevant to his 
mandate given the interconnectedness of those caught up in the controversy.  As the 
allegations against the employee had already been publicized in the community, the 
Commissioner concluded that with appropriate emphasis upon the acquittal and by 
expunging reference to the details of the allegations, the impact of disclosure of the 
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employee’s name could be minimized.  He concluded that the appellant had not satisfied 
the burden of demonstrating that there was a serious risk to the administration of justice 
or that the salutary effects of a publication ban outweighed the deleterious effects on the 
public interest in openness.   

[51] I recognize that the employee’s innocence has been judicially determined and that 
there may be an element of unfairness in permitting publication of his identity as 
Marleau’s evidence regrettably does pose a risk that the employee’s reputation may be 
damaged. I am not persuaded, however, that the Commissioner’s conclusion in favour of 
openness was unreasonable on the particular facts before him, particularly in view of his 
core mandate to help heal a community long-troubled by allegations of conspiracy, 
secrecy, and cover-up. In the language of Ryan, supra, at para. 55, the Commissioner’s 
consideration of the issue before him stands up to “a somewhat probing examination” and 
I see no error on the part of the application judge in finding that the Commissioner’s 
ruling was a reasonable one.  

[52] For these reasons, I would dismiss the appeal with costs to the respondent 
Commissioner fixed in the amount agreed to by the parties, namely $10,000 inclusive of 
disbursements and GST.  All parties agreed that the decision of this court should be 
stayed for ten days from the date of its release and I would so order. 

“Robert J. Sharpe J.A.” 
“I agree J.C. MacPherson J.A.” 

“I agree R.A. Blair J.A.” 
RELEASED: January 16, 2007 
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Swinton J.: 

Overview 

[1] The applicant, Douglas Holyday, is a member of the Toronto City Council.  He has 
brought this application for judicial review to challenge four resolutions of the City Council, 
confirmed by by-law, approving the expenditure of city funds to reimburse legal expenses of 
three members of City Council.   At issue is the City’s authority to reimburse city councillors for 
legal expenses incurred in relation to compliance audits of campaign finances and defamation 
actions. 
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Factual Background 
 
[2] One of the by-laws authorizes reimbursement to Councillors Adrian Heaps and Giorgio 
Mammoliti for their legal expenses arising out of requests by electors for compliance audits. The 
second relates to Mr. Heaps’ expenses in defending a defamation action, and the third relates to 
Councillor Sandra Bussin’s expenses in pursuing a defamation action. 
 
 The Compliance Audits 
 
[3] Mr. Mammoliti and Mr. Heaps ran for municipal office in the 2006 election and were 
elected as councillors.  
 
[4] Subsection 8(1) of the Municipal Elections Act, 1996, S.O. 1996, c. 32 (“MEA”) allows 
an elector to apply for a compliance audit of a candidate’s election campaign finances if he or 
she believes, on reasonable grounds, that the candidate has contravened the Act.  The finances of 
both Mr. Mammoliti and Mr. Heaps were the subject of requests for compliance audits in 
relation to the 2006 municipal election.   
 
[5] In Mr. Heaps’ case, the arms-length Compliance Audit Committee established by City 
Council dismissed the request for a compliance audit.  This decision was upheld by the Ontario 
Court of Justice in July 2007. Mr. Heaps incurred legal fees of $45,330.40 in responding to the 
request for a compliance audit.  
 
[6] Mr. Mammoliti also incurred legal expenses as a result of an application for a compliance 
audit of his election expenses.  He incurred legal fees of $36,598.87 and $15,487.50 for the fees 
of an appraisal service.  

 
[7] At a meeting on May 26 and 27, 2008, City Council adopted a motion inviting members 
of council who incurred legal and related expenses as a result of campaign audits to submit 
applications for reimbursement to the Executive Committee of City Council for recommendation 
to Council.  This decision was made despite a legal opinion from the City Solicitor dated 
November 9, 2007, stating that the courts had held that a municipal council lacks the authority to 
reimburse a member of council for legal costs incurred for activity outside the office of 
councillor.  This opinion was reiterated in a report dated August 21, 2008 to the Executive 
Committee. 
 
[8] A decision was made by City Council, in its meeting of September 24 and 25, 2008, to 
reimburse the two councillors’ legal expenses, and Council approved By-law 1043-2008 on 
September 25, 2008 authorizing the payments.  The decision was made after consideration of a 
report from the City Solicitor stating that the expenses were reasonable.  However, the report 
also referred to the November 9, 2007 advice, stating:  
 

That report explained that courts have established that municipalities lack jurisdiction to 
reimburse councillors for legal expenses incurred outside of the office of councillor such 
as expenses incurred as a candidate for municipal council. 
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[9] The City treated the payments as a taxable benefit.  Therefore, on behalf of Mr. 
Mammoliti, it paid $52,081.37 to counsel for fees and remitted $22,320.63 to the Canada 
Revenue Agency for income tax, for a total benefit of $74,402.00 to him.  For Mr. Heaps, the 
total benefit amounted to $64,757.70, which includes $19,427.30 withheld for income tax. 
 
 The Heaps Defamation Action 
 
[10]   Mr. Heaps was the subject of a defamation action brought by his opponent in the 2006 
election.  The action arose because Mr. Heaps distributed an article published in a newspaper 
endorsing his candidacy. The action settled in mediation.  
 
[11] Mr. Heaps personally paid legal fees of approximately $54,000.00. In December 2009, 
pursuant to By-Law No. 1262-2009, City Council approved payment to him of $36,000.00 for 
his legal expenses in defending the action. 
 
[12] Mr. Heaps has refused to accept this payment, and informed members of City Council of 
this decision. 
 
 The Bussin Defamation Action 
  
[13] Ms. Bussin, while serving as a member of Council, brought an action for defamation 
against a publication known as the Ward 32 News and named individuals because of an article 
accusing her of having received improper campaign donations in 2006 from a property developer 
and members of his family. The donations were said to be in return for arranging a decision in 
the developer’s favour from the Ontario Municipal Board in relation to a particular development.  
In fact, Ms. Bussin had been actively engaged in opposing the development. 
 
[14] On August 6, 2009, City Council approved a resolution that she be reimbursed for legal 
expenses incurred in relation to the defamation proceeding.  This was confirmed in By-Law No. 
749-2009.  Before adopting this resolution, the City obtained a legal opinion from outside 
counsel Borden, Ladner, Gervais that commented on the merits of the action, as well as issues 
relating to the public interest.     
 
[15] A Statement of Claim was issued on August 27, 2009.  The action is being defended, and 
it is currently in the court system.  In total, the City has reimbursed Ms. Bussin $7,700.96 for 
legal expenses to date. 
 
The Issues 
 
[16] The applicant, supported by the intervenor, argues that the City of Toronto had no 
jurisdiction to pass the by-laws. The respondents raise two further issues: whether the application 
dealing with the payment of Mr. Heaps’ defamation action expenses is moot and whether the 
application to quash By-law 1043-2008 is out of time and statute-barred.  I will deal with the 
respondents’ issues first. 
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Is the application regarding the Heaps defamation action expenses moot? 
 
[17] Although Council passed By-law 1262-2009 to allow the payment of Mr. Heaps’ 
expenses in defending the defamation action, Mr. Heaps has refused to accept any 
reimbursement.  In a letter dated January 25, 2010, he informed City Council that he would not 
accept payment, and he instructed the City Clerk and the Chief Financial Officer that he would 
not accept reimbursement for these legal costs in any circumstances.  Given that no payment will 
be made to Mr. Heaps, the respondents argued that the application is moot respecting this 
payment. 
 
[18] There is no live dispute between the applicant and the City with respect to this payment, 
as Mr. Heaps has made it clear that he will not accept such a payment.  Therefore, the application 
is moot with respect to the Heaps defamation action expenses.  The Court indicated during oral 
argument that it would not exercise its discretion to hear this part of the application. 
 
Is the application related to the compliance audit expenses out of time? 
 
[19] The respondents argued that the application related to the compliance audits is out of 
time, since an application to quash a by-law must be brought within one year of its enactment 
(City of Toronto Act, 2006, S.O. 2006, c. 11, Sch. A (“COTA”), s. 214(4)).  Pursuant to s. 
214(4), an application to quash a by-law shall be made within one year after the passing of the 
by-law.  The only exception to this provision is contained in s. 250, which applies to quashing 
debenture by-laws. 
 
[20] In the case of the compliance audits, the by-law was adopted September 25, 2008, while 
the application for judicial review was issued January 18, 2010.  Therefore, the respondents 
argued that the application is out of time because of s. 214(4). 
 
[21] However, that provision does not prevent an application for judicial review to quash a by-
law on the grounds that it is void (Wiswell v. Greater Winnipeg (City), [1965] S.C.R. 512 at 
524).  In the present application, the applicant and the intervenor argue that the compliance audit 
by-laws are void, as the City had no jurisdiction to pass them.  The respondents argue that there 
was jurisdiction. Thus, a determination as to whether the challenge to the by-law is out of time 
requires a determination of whether the City had jurisdiction to enact the by-law.   
 
Is the by-law relating to the compliance audit expenses ultra vires the City of Toronto? 
 
[22] The provisions of COTA must be considered to determine whether the City had the 
authority to make the impugned payments.  Subsection 1(1) of COTA states that the City of 
Toronto “exists for the purpose of providing good government with respect to matters within its 
jurisdiction”.   
 
[23] Section 2 states that the purpose of the Act is “to create a framework of broad powers for 
the City”, balancing the interests of the Province and the City and recognizing that the City must 
be able to do specified things in order to provide good government.  The section sets out a list of 
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things that the City must be able to do in order to provide good government.  The first item is to 
“determine what is in the public interest for the City”.  
 
[24] Subsection 6(1) is of particular importance, as it provides for a broad interpretation of the 
City’s powers: 
 
 The powers of the City under this or any other Act shall be interpreted broadly so as to 
 confer broad authority on the City to enable the City to govern its affairs as it considers 
 appropriate and to enhance the City’s ability to respond to municipal issues.  
 
[25] This conferral of broad powers is consistent with the current jurisprudence of the 
Supreme Court of Canada dealing with the interpretation of municipal powers.  The Court has 
adopted a generous approach to interpretation of those powers (114957 Canada Ltée (Spraytech, 
Société d’arrosage) v. Hudson (Town), [2001] 2 S.C.R. 241 at paras. 23 and 26).  A court’s 
approach should be deferential.  In applying a general provision allowing a municipality to act to 
secure peace, order, good government, health, and general welfare within its territory, the 
Supreme Court asked whether the enacted provisions regulating the use of pesticides “have a 
reasonable connection to the municipality’s permissible objectives” (at para. 26). 
 
[26] The City relies on s. 83(1) of COTA in support of its by-law to reimburse the legal 
expenses related to the compliance audits.  That provision is found in Part III of the Act, which 
sets out the general powers of the City and includes matters such as highways, transportation, 
culture, parks and recreation, and licences, among others.   
 
[27] Section 83 is one of three sections found under the heading “Economic Development”.  
Subsection 82(1) prohibits the City from assisting any manufacturing business or other industrial 
or commercial enterprise through the granting of bonuses for that purpose. Section 83 is a 
general power to make grants, while s. 84 deals with small business counselling and programs. 
 
[28] Section 83 states, in part: 

83(1)  Despite any provision of this or any other Act relating to the giving of grants 
 or aid by the City, subject to section 82, the City may make grants, on such terms  as to 
 security and otherwise as the council considers appropriate, to any person,  group or body, 
 including a fund, within or outside the boundaries of the City for  any purpose that 
 council considers to be in the interests of the City.  

(2) The power to make a grant includes the power, 

(a) to guarantee a loan and to make a grant by way of loan and to charge interest on the 
loan; 

(b) to sell or lease land for nominal consideration or to make a grant of land; 

(c) to provide for the use by any person of land owned or occupied by the City upon such 
terms as may be fixed by council; 

(d) to provide for the use of officers, employees or agents of the City by any person, upon 
such terms as may be fixed by council; 
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(e) to sell, lease or otherwise dispose of at a nominal price, or make a grant of, any 
personal property of the City or to provide for the use of the personal property on 
such terms as may be fixed by council; and 

(f) to make donations of foodstuffs and merchandise purchased by the City for that 
purpose.  

[29] The applicant argues that s. 83 does not confer the power to pay the expenses of the 
compliance audits because of the specific provisions in the Act governing the payment of the 
expenses of city councillors.  Part VI of COTA deals with Practices and Procedures.  Sections 
222 and 223 explicitly deal with remuneration and expenses.   
 
[30] Subsection 222(2) deals with the expenses of members of city council and reads: 

222(2)  Despite any Act, the City may only pay the expenses of the members of city 
 council or of a local board of the City, of the officers and employees of the City and of 
 the officers and employees of the local board if the expenses are of those persons in their 
 capacity as members, officers or employees and if, 

(a) the expenses are actually incurred; or 

(b) the expenses are, in lieu of the expenses actually incurred, a reasonable estimate, in 
the opinion of the council or local board, of the actual expenses that would be 
incurred.  

[31] Section 223 requires an annual report from the treasurer to city council itemizing 
remuneration and expenses paid in the previous years to  

 (a) each member of council in respect of his or her services as a member of the council 
or any other body, including a local board, to which the member has been appointed 
by council or on which the member holds office by virtue of being a member of 
council; 

(b) each member of council in respect of his or her services as an officer or employee of 
the City or as an officer or employee of another body described in clause (a); and 

(c) each person, other than a member of council, appointed by the City to serve as a 
member of any body, including a local board, in respect of his or her services as a 
member of the body.  

[32] The applicant argues that the City can only reimburse councillors for expenses incurred 
in the performance of their duties as councillors because of s. 222(2).  Even if there is a general 
grant power in s. 83, he argues that power must be interpreted in light of the specific provision 
with its limitations on reimbursement. Therefore, the City cannot reimburse councillors for 
expenses related to compliance audits, as such audits deal with their conduct during an election 
campaign, before they were councillors.   
 
[33] The applicant relies on three cases in which the courts have held that a municipality can 
only reimburse a councillor or officer for expenses incurred in their capacity as councillors or 
officers.  In Rawana v. Sarnia (City) (1996), 30 O.R. (3d) 85 (Gen. Div.), MacFarland J. (as she 
then was) relied on s. 243(1) of the Municipal Act, R.S.O. 1990, c. M.45, a section similar to s. 
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222(2) of COTA.  She held that the provision allowed reimbursement of legal costs incurred by 
councillors where the expenses were incurred while they acted in their capacity as members of 
council.  However, the municipality had no authority to reimburse a councillor for expenses 
incurred while acting in a personal capacity (at p. 89).   
 
[34] In that case, the councillor had been charged with a criminal offense after he attempted to 
enforce payment of a personal debt owing to him.  He argued that he was only charged because 
he was a member of city council.  Nevertheless, MacFarland J. held that he was not entitled to be 
indemnified for his legal costs, as he was not acting in an official capacity when he attempted to 
obtain repayment of the loan. This decision was upheld by the Court of Appeal ((1997), 35 O.R. 
(3d) 640). 
 
[35] Subsequently, in Santa v. Thunder Bay (City) (2003), 66 O.R. (3d) 434 (S.C.), Pierce J. 
considered s. 279(1) of the Municipal Act, 2001, S.O. 2001, c. 25, which deals with the power of 
a municipality to act as an insurer.  It permits the municipality to pay damages or costs awarded 
against employees or members for expenses incurred by them arising out of acts or omissions 
done in their capacity as employees or members.  Pierce J. concluded that the municipality had 
no power to reimburse the legal costs of a councillor arising from a compliance audit and a 
subsequent court application (see para. 54).  This decision was upheld by the Court of Appeal 
((2004), 49 M.P.L.R. (3d) 290). 
 
[36] The most recent case is Harding v. Fraser (2006), 81 O.R. (3d) 708 (S.C.), again a 
decision of Pierce J.  In this case, the municipality sought to pay the legal expenses of the reeve, 
which were incurred in bringing an application under the Municipal Conflict of Interest Act, 
R.S.O. 1990, c. M.50 to determine whether a member of council had a conflict of interest.  Only 
an elector could bring such an application, and therefore, the municipality had no standing to do 
so.  The municipality sought to rely on s. 107 of the Municipal Act, 2001, a grant power similar 
to s. 83 of COTA, in order to pay the reeve’s legal expenses.  However, the Court held that the 
City of Thunder Bay could not rely on that provision, because the municipal council had no 
authority to reimburse the reeve for legal expenses incurred outside the exercise of her office (at 
para. 34). 
 
[37] Again, the decision was upheld by the Court of Appeal (2007 ONCA 235, 33 M.P.L.R. 
(4th) 76).  The Court of Appeal observed that s. 107(1), as well as s. 444 of the Municipal Act, 
2001, must be interpreted in light of the Santa decision, which held that “a municipality could 
only reimburse a member of council if it was for activity carried out in the course of the 
member’s office” (at para. 4).  
 
[38] The City seeks to distinguish these cases on the basis that ss. 83 and 222(2) of COTA are 
not incompatible and can be read together as part of a comprehensive code governing the City’s 
ability to make grants or reimbursements.  Counsel argues that the payments for the compliance 
audits are expressly permitted under s. 83, the general grant-making power.  As the objects of 
COTA are to provide good government to the City of Toronto, this by-law is justified, because it 
removes barriers that prevent candidates of integrity, but modest means, from running for 
municipal office. 
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[39] Counsel seeks to distinguish Santa, supra on the basis that no reference had been made to 
the jurisprudence requiring a generous interpretation of municipal powers.  However, I note that 
this approach to interpretation was expressly discussed in Harding, supra.  
 
[40]  The problem with the City’s argument is that it ignores the wording and context of s. 83, 
as well as the words and purpose of s. 222(2).  Subsection 222(2) expressly states that it applies 
“despite any Act” and states that the City may “only” pay expenses for councillors if the 
expenses were incurred in their capacity as members.  The three cases discussed above, which 
each dealt with councillors’ or officers’ expenses incurred outside their capacity as councillor or 
officer, suggest that s. 222(2) and its equivalent in the Municipal Act, 2001 were meant to limit 
the circumstances in which councillors can seek reimbursement from a municipality’s funds.  
They cannot seek reimbursement for expenses unrelated to their activities and duties as 
councillors. 
 
[41] The City relies on s. 83, the general grant power.  However, that provision is found under 
the heading “Economic Development”.  While s. 70 of the Legislation Act, 2006, S.O. 2006, c. 
21, Sch. F states that headings are inserted in a statute for convenience or reference only and do 
not form part of it, courts have used headings in the interpretation of a statutory provision (see 
Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed. (Markham: LexisNexis, 2008) at 
pp. 392-397).   
 
[42]  As well, the context in which a provision is found can assist in its interpretation.  Here, 
the purpose of s. 83 is seen from the sections preceding and following it, which deal with grants 
to business and commercial ventures.  
 
[43] The City relied on Fourth Generation Realty Corp. v. Ottawa (City), 2005 CanLII 16568 
(Ont. C.A.), submitting that this case shows the importance of a broad and purposive approach to 
the interpretation of a municipality’s powers.  In that case, the Court of Appeal interpreted the 
power to make grants found in s. 107(1) of the Municipal Act, 2001, holding that the provision  
permitted the City of Ottawa to grant tax relief to non-commercial property owners who had 
experienced an increase in their 2003 property taxes.  Like s. 83 of COTA, s. 107(1) is found 
under a heading related to economic development services.  
 
[44] The Court of Appeal observed that the language of s. 107(1) is very broad (at para. 31), 
and the City has the power to make grants if there is a reasonable connection with the 
municipality’s permitted objectives (at para. 33).  The Court described a “grant” as in essence, 
“the giving of a benefit, including money, from a fund” (at para. 55).  In the Ottawa case, the 
City provided a one-time payment to residential taxpayers from a fund created by a reduction in 
municipal expenditures, a decision that was held to be reasonably connected with the City’s 
permitted objectives.   

 
[45] I note that in the Ottawa case, the by-law contained a preamble stating that it was 
designed to provide grants to non-commercial homeowners facing unexpected and significant tax 
increases.  The Court of Appeal concluded that the by-law was in the interests of the community, 
as the evidence demonstrated that the City was facing a tax revolt because of increases in 
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property taxes, and it had to deal with an explosive situation (at para. 34).  Therefore, the Court 
was satisfied that the by-law served a municipal purpose. 

 
[46] In the present case, there is no indication in the report preceding the adoption of the by-
law or in the by-law itself suggesting that City Council was relying on s. 83 of COTA.  While 
City Council has the power to make grants where there is a reasonable connection to the 
municipality’s permitted objectives, there is no indication that council determined that 
reimbursement of two councillors’ expenses for compliance audits relating to their election 
campaign finances was in the interests of the City.  It is not evident on the face of the by-law that 
this is the case, as there is no preamble, as in the Ottawa case.   
 
[47] In materials filed for this application, the City included an expert opinion from Dr. Meyer 
Siemiatycki, a professor in the Department of Politics and Public Administration at Ryerson 
University, opining (at paras. 4 and 5 of his affidavit): 
 
 Without the possibility of reimbursement by the City, the possibility of being exposed to 
 significant legal and accountants’ fees deters candidates of integrity, but of modest 
 means, from running for municipal office. 
 
 Attracting candidates to run for municipal office, including immigrants, minorities, 
 women and others of modest means, is in the public interest because it promotes political 
 inclusivity in municipal politics and protects the overall democratic integrity of  
 municipal elections.  
 
[48] While this may be true, there is nothing in the by-law itself or in the report leading up to 
it indicating that Council was motivated by a concern for access to the political process for 
persons of modest means. Nor is there any consideration of whether such a payment is 
appropriate when it is grossed up and treated as a taxable benefit.  Finally, I note that throughout 
the reports and proceedings leading up to the passage of the by-law, the word “reimbursement” 
predominates, rather than the term “grant”.  
  
[49] Even if s. 83 might in some circumstances be available to permit grants to counsellors, it 
has not been demonstrated with respect to these payments that there is a reasonable connection 
between the payments to these two counsellors and permitted municipal objectives.  Therefore, 
the by-law is not authorized under s. 83. 

 
[50] Given the wording of s. 222(2) and the jurisprudence interpreting the comparable 
provision in the Municipal Act, I conclude that the City did not have jurisdiction to pass the by-
law relating to reimbursement of the compliance audit expenses.  Therefore, the by-law is void to 
the extent that it approves these payments and should be quashed.    
 
[51] Given the invalidity of the by-law, there is no limitation period that bars this application 
for judicial review to quash the by-law.  
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Is the Bussin payment authorized? 
 
[52] The applicant argues that a defamation action is a personal expense, brought to protect 
Ms. Bussin’s reputation, and therefore, does not constitute an expense incurred in her capacity as 
a city councillor. 
 
[53] The City defended the payment to Councillor Bussin on the basis that it was authorized 
under s. 222(2) of COTA.  The by-law authorized a payment of the expenses of a sitting 
councillor, and council made the decision to reimburse her expenses only after obtaining an 
opinion from outside counsel that the attack on her reputation would likely affect her ability to 
carry out her duties and undermine public confidence in municipal government. 

 
[54] Given the report from outside counsel on the merits of the action and the negative effect 
on Ms. Bussin’s exercise of her duties as a councillor, I would defer to Council’s conclusion that 
this was an expense incurred in her capacity as a counsellor.  The City reasonably determined 
that her legal expenses for this action should be reimbursed.  Therefore, the by-law is valid. 
 
[55] However, I note that there is a possibility that Ms. Bussin could succeed in her legal 
proceeding and obtain a settlement or a judgment through which she receives damages and/or 
costs.  In such a situation, it could not be said that she had incurred expenses in her capacity as 
counsellor if the amount received would cover some or all of her legal fees.  

 
[56] Counsel for the City assured the Court during oral argument that in such a situation, Ms. 
Bussin would be required to repay her legal expenses.  This would appear to be consistent with 
the draft indemnification policy in the Application Record.  While this obligation to repay is not 
expressly stated in the by-law, it would be wise to include such a condition in the future, given 
that the City has authority only to reimburse expenses incurred by a councillor.    

Conclusion 

[57] The application for judicial review is granted in part.  By-law 1043-2008 is quashed to 
the extent that it permits the payment of legal expenses for the two compliance audits.   
 
[58] The applicant also seeks an order requiring the City to retrieve funds paid under this by-
law from Mr. Heaps and Mr. Mammoliti.  In the Notice of Application for Judicial Review, he 
sought an order from this Court against the individual councillors, requiring that they repay the 
amounts received.   
 
[59] In my view, such an order is inappropriate. This Court has the responsibility to determine 
whether the City acted within its powers.  However, it has no authority in this application for 
judicial review to make an order for the payment of money against individual councillors.  They 
have not exercised any statutory power of decision that has been brought into question in this 
proceeding (see Judicial Review Procedure Act, R.S.O. 1990, c. J.1, s. 2(1)). 
 
[60] Given this conclusion, there is no need to determine the argument raised by Mr. 
Mammoliti concerning the immunity conferred by s. 391 of COTA.   
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[61] If the parties cannot agree on costs, they may make brief written submissions through the 
Divisional Court office within 30 days of the release of this decision. 

 
    

Swinton J. 

              
                     McCombs J. 
 
              
               Wilton-Siegel J.  
 
Released:  July 19, 2010 
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Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy),

[1995] 2 S.C.R. 97

United Steelworkers of America, Local 9332 Appellant
(Intervener)

and

The Honourable Justice K. Peter Richard,
in his capacity as Commissioner under the
Public Inquiries Act and as a Special Examiner
under the Coal Mines Regulation Act appointed
pursuant to Order in Council No. 92-504,
dated the 15th day of May, 1992 Appellant

(Respondent)

v.

Gerald Phillips, Roger Parry, Glyn Jones,
Arnold Smith, Robert Parry, Brian Palmer
and Kevin Atherton Respondents

(Applicants)

and

The Attorney General of Nova Scotia,
representing Her Majesty the Queen in right of
the Province of Nova Scotia Respondent

(Intervener)

and

Westray Families' Group Respondent
(Intervener)
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and

Town of Stellarton Respondent
(Intervener)

and

The Attorney General for Ontario,
the Attorney General of Quebec,
the Attorney General of Manitoba,
the Attorney General of British Columbia and 
the Attorney General for Saskatchewan Interveners

Indexed as:  Phillips v. Nova Scotia (Commission of Inquiry into the Westray
Mine Tragedy)

File No.:  23621.

1994:  May 31 and June 1; 1995:  May 4.

Present:  Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory,
McLachlin, Iacobucci and Major JJ.

on appeal from the court of appeal for nova scotia

Constitutional law -- Charter of Rights -- Fundamental justice -- Right to

fair trial -- Provincial commission of inquiry into mining disaster -- Commissioner

empowered to compel testimony -- Mine managers charged with criminal offences

relating to disaster -- Whether mine managers charged with criminal offences
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compellable witnesses at the provincial Inquiry -- Whether proceeding with the

Inquiry's hearings would breach principles of fundamental justice (s. 7) or right to fair

trial (s. 11(d)) of the Charter -- If so, whether a temporary stay of the public hearings

is a just and appropriate remedy under s. 24(1) of the Charter -- Canadian Charter

of Rights and Freedoms, ss. 7, 11(d), 13 -- Public Inquiries Act, R.S.N.S. 1989, c. 372,

s. 5 -- Coal Mines Regulation Act, R.S.N.S. 1989, c. 73, s. 67(e).

The Nova Scotia government appointed Richard J. as a Commissioner

under the Public Inquiries Act to conduct an inquiry into the fatal underground

explosion at the Westray Coal Mine and as a special examiner under the Coal

Mines Regulation Act.  Commission staff indexed and summarized all the

documents used in their research and provided the indices and summaries to the

RCMP who then used these materials to obtain search warrants for the documents

in the Commissioner's possession.  The RCMP in turn provided the Commissioner

with witness statements taken during the police investigation and cooperated with

him in the development of a plan to re-enter the mine to gather evidence.

The union was the certified bargaining agent representing surface and

underground employees of the Westray Coal Mine and the Westray Families'

Group is comprised of relatives of the miners killed in the explosion.  Both groups,

along with the Attorney General of Nova Scotia, were granted general status to

participate in the Westray Mine Public Inquiry.  The individual respondents were

employed by Westray Coal, a division of Curragh Resources Inc., in managerial

and supervisory positions that carried responsibilities under the Coal Mines

Regulation Act.  Breach of these responsibilities could invoke consequences under

the Coal Mines Regulation Act and the Occupational Health and Safety Act.  All
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charges brought against individual respondents for violations of  the Occupational

Health and Safety Act were eventually quashed.  Criminal charges of manslaughter

and criminal negligence causing death, however, were laid against the respondents

Parry and Phillips, along with Curragh Resources Inc. and preferred indictments

were laid against all three.  The RCMP indicated that no further charges were

contemplated.

The individual respondents applied to the Nova Scotia Supreme Court,

Trial Division for a declaration that the Order in Council establishing the

Commission was ultra vires the province, and that it infringed their rights under

ss. 7 (the right to security of the person and the right not to be deprived thereof

except in accordance with the principles of fundamental justice), 8 (the right to be

secure against unreasonable search and seizure) and 11(d) (the presumption of

innocence and the right to a fair trial) of the Canadian Charter of Rights and

Freedoms.  They also sought an injunction preventing the inquiry from proceeding.

The judge at first instance ruled that the terms of the inquiry were ultra vires as

they encroached upon the federal criminal law power.  The appellants, the Attorney

General of Nova Scotia, the Westray Families' Group and the Town of Stellarton

appealed and the Court of Appeal allowed the appeal, set aside the declaration and

ordered that the Inquiry's public hearings be stayed pending the resolution of the

charges against the individual respondents.

Leave to appeal was granted to both the Commissioner and the union,

and the appeals, given that both raised substantially the same issues, were treated

as one for the purposes of this judgment.  The individual respondents were denied

leave to cross-appeal on the vires of the terms of reference.  At issue here were:
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whether the respondents Parry and Phillips would be compellable witnesses at the

Westray Inquiry; whether proceeding with the Inquiry's hearings would breach s. 7

or s. 11(d) of the Charter; and if so, whether a temporary stay of the public

hearings is a just and appropriate remedy under s. 24(1) of the Charter.

Subsequent to the hearing of this appeal, the accused mine managers elected trial

by judge alone contrary to earlier indications.

Held:  The appeal should be allowed.

Per Lamer C.J. and La Forest, Sopinka, Gonthier and McLachlin JJ.:

The foundation on which the stay of the Westray Inquiry was based has

disappeared in that the accused persons elected trial by judge alone and the trial

has started.  The appeal was argued, however, on the assumption that the criminal

trial would be by judge and jury.  Nothing in the record supports the view that the

anticipated publicity would have any effect on a trial judge so as to support a stay.

It is unnecessary and undesirable to decide this case on a basis that has

disappeared.  This Court should not decide issues that are not necessary to the

resolution of an appeal.  This is particularly true with respect to constitutional

issues, especially where the foundation upon which the proceedings were launched

has ceased to exist.  Unnecessary constitutional pronouncements may prejudice

future cases, the implications of which have not been foreseen.  The fact that the

case was fully argued is not sufficient to warrant deciding difficult Charter issues

and laying down guidelines with respect to future public inquiries simply because

to do so might be "helpful".
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The above applies equally to the issue of compellability.  As well, the

issue of compellability should not be addressed because it is premature.  A new test

has emerged  (R. v. S. (R.J.) and British Columbia Securities Commission v. Branch)

with respect to compellability and subsequent use protection of compelled

testimony.  The application of these principles may be affected by the

circumstances in which the respondents are compelled.  For example, the timing

of the compelled testimony might be a material factor in determining the purpose

of the compelled testimony.

Per Cory, Iacobucci and Major JJ.:  The public Inquiry is important to

Nova Scotia and all concerned with the mining industry.  The compelled testimony

of the mine managers is vitally important to this Inquiry.  Canadian statutes

relating to evidence and the Charter have indicated a preference for compelled

testimony coupled with later protection for the witness.  The Nova Scotia

Government has considered and acknowledged the risk it runs with regard to the

criminal charges in choosing to proceed with the Inquiry.  That decision should not

be reversed by the Court.  At this time the balance between individual and public

rights which must be drawn under s. 7 of the Charter favours the public interest in

proceeding with the Westray Inquiry and with the hearing of whatever compelled

testimony the Commissioner may decide is necessary to perform his allotted task.

Some general principles apply to the problems which may arise from

proceeding with both public inquiries and criminal charges against some witnesses

to be called at those public inquiries.
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Public inquiries often play an important role in satisfying public interest

and concern as to the cause of a tragedy, the safety of persons involved in the

operation of the institution or industry to be investigated, the nature of the

applicable safety regulations, the governmental enforcement of those regulations

and procedures, and recommendations for the future safety of the industry or

institution.

The right to a fair trial is of fundamental importance and must always

be carefully considered in determining whether Charter remedies should be granted

in order to protect that right.

The importance of public inquiries requires that all persons with

relevant evidence to be given will be subject to subpoena and compellable to

testify as witnesses.

The rights of those witnesses are generally protected by the provisions

of the Charter, particularly ss. 11(d), 13, and 7.

Not only will the witness have the right not to have the testimony given

used to incriminate him or her, there will also be protection from the use of

"derivative evidence" as provided by R. v. S. (R.J.).

Those seeking to have the court ban the publication of evidence have

the burden of establishing the necessity of the ban.  That is to say they must

demonstrate that the effect of publicizing the evidence will be to leave potential

jurors irreparably prejudiced or so impair the presumption of innocence that a fair
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trial is impossible.  Before relief is granted in order to preserve the right to a fair

trial, satisfactory proof of the link between the publicity and its adverse effect must

be given.

Assessment of the effect of the publicity on the right to a fair trial must

take place in the context of the existing procedures to safeguard the selection of

jurors.  Further, the nature and extent of the publicity must be considered.

The applicant seeking the ban must establish that there are no

alternative means available to prevent the harm the ban seeks to prevent.

The remedy should not extend beyond the minimum relief required to

ensure the fair trial of the witness.

In some circumstances proceeding with the public inquiry may so

jeopardize the criminal trial of a witness called at the inquiry that it may be stayed

or result in important evidence being held to be inadmissible at the criminal trial.

In those situations it is the executive branch of government which should make the

decision whether to proceed with the public inquiry.  That decision should not,

except in rare circumstances, be set aside by a court.

If an accused elects trial before a judge alone, then pre-trial publicity

will not be a factor to be taken into consideration in assessing the fairness of the

trial.

19
95

 C
an

LI
I 8

6 
(S

C
C

)



- 9 -

Holding the public hearings prior to or concurrently with the criminal

trials would not violate the fair trial rights of the two accused managers.  Two

exceptions exist.  First, the publication of the testimony of the two accused

managers could jeopardize their s. 11 fair trial rights before a jury because it could

expose potential jurors to testimony that they might never hear at the trial.

(Accused persons are not required to testify at trial.)   The publication of some or

all of this evidence should be banned temporarily.  The risk to the fair trial rights

of the accused does not warrant the staying of the hearings.  Second, the

Commissioner's conclusions should not be released until after the completion or

stay of the criminal trials because it too could influence the jurors.

The publicity here, while widespread, was objective and dealt primarily

with the progress of the Inquiry.  Submissions can be made to a court at a later

time if the accused persons suffer more prejudice to their fair trial rights than can

reasonably be foreseen now.

The conduct of the commission officials and the RCMP did not amount

to unwelcome complicity.  Cooperation between different agencies was not only

efficient and sensible, but also may have been the only way to proceed with the

enormous investigative tasks required.  The mere fact that the RCMP received a

list of documents from the Inquiry which it later proceeded to seize under a search

warrant does not mean that a fair trial is no longer possible.  There is no evidence

that the police could not have received the same documents directly from the

company.
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Publication of the testimony of the accused mine managers at the

inquiry might be banned in whole or in part since it runs a high risk of prejudicing

their Charter right to a fair trial before a jury.   As well the Commissioner's report

should not be released until the accused have a chance to review it and, if so

advised, to bring an application to ban its publication until the criminal charges

have been disposed of after trial or have been stayed.

Courts should give a generous interpretation to a commissioner's

powers to control his or her own proceedings under the Nova Scotia Act.  The

commissioner must be responsible for ensuring that the hearings are as public as

possible yet still maintain the essential rights of the individual witnesses.  It is the

commissioner who will first determine whether exceptional orders should be

issued.  The authority to make these orders derives from and relates to the conduct

of the inquiry hearings and should be given a reasonable and purposeful

interpretation in order to provide commissions of inquiry with the ability to

achieve their goals.

Per L'Heureux-Dubé J.:  For the reasons given in R. v. S. (R.J.), an

accused can generally be compelled to testify at a parallel proceeding, although the

accused's testimony at such a proceeding cannot then be used to incriminate him

or her in other proceedings (except in a prosecution for perjury or for the giving

of contradictory evidence).  Evidence derived from an accused's testimony at a

parallel proceeding ("derivative evidence"), on the other hand, can be used to

incriminate the accused in other proceedings.  In certain circumstances a witness

will be able to claim an exception from the general rule of compellability.

Specifically, where the state's action in compelling a witness can be characterized
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as "fundamentally unfair", such compulsion is inconsistent with the principles of

fundamental justice and an application for appropriate relief can be brought under

s. 24(1) of the Charter.  Fundamentally unfair conduct will most frequently occur

when the Crown is seeking, as its predominant purpose (rather than incidentally),

to build or advance its case against the witness instead of acting in furtherance of

those pressing and substantial purposes validly within the jurisdiction of the body

compelling the testimony.  In such cases, an application for relief under s. 24(1)

can be made at two points:  (a) when the witness is subpoenaed (the "subpoena

stage"); and (b) when the witness is tried (the "trial stage").  At the subpoena stage,

if a violation of s. 7 is successfully made out, the appropriate remedy is to quash

the subpoena.  A challenge at the subpoena stage to the validity of a subpoena is

highly speculative and should only succeed in the clearest of cases.  At the trial

stage, if fundamentally unfair conduct is demonstrated, the court may provide a

remedy, pursuant to s. 24(1), which it considers appropriate and just in the

circumstances, generally a stay of proceedings.

Here, no one contested the fact that the Inquiry was established for a

valid purpose and there was no evidence that the respondent managers would be

compelled for a colourable purpose.  Accordingly, the respondent managers are

properly compellable at the Inquiry.  Their testimony at the Inquiry, however,

cannot later be used to incriminate them in other proceedings (except in a

prosecution for perjury or for the giving of contradictory evidence).  Derivative

evidence, on the other hand, will be admissible against them in other proceedings,

provided its relevance can be independently established.  If the state engages in

"fundamentally unfair" conduct vis-à-vis the respondent managers at the Inquiry,
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an application for appropriate relief may be made by the respondent managers at

the trial stage.

The only serious threat to the s. 11(d) rights of the respondents Parry

and Phillips arises from the possibility that either their testimony at the Inquiry or

the Commissioner's conclusions might be published, in whole or in part, before the

completion of their trials.  Such pre-trial publicity has the potential in some

circumstances to prejudice an accused's right to a fair trial to the extent that it

concerns information that would not otherwise be admissible against the accused

at trial.  However, it is not in every case that such prejudice will result.

Furthermore, prejudice arising from pre-trial publicity can only be alleged where

an accused is being tried by a judge and jury.  If an accused is being tried by judge

alone, pre-trial publicity is assumed not to prejudice the right to a fair trial.  Since

the respondents Parry and Phillips are being tried before a judge alone, no violation

of s. 11(d) has been made out.  Accordingly, the stay of the public hearings of the

Inquiry should be lifted.

The same conclusion would have been reached had the respondents in

question maintained their original election of trial by judge and jury.  Although an

accused who is being tried before a judge and jury may be prejudiced by pre-trial

publicity related to a public inquiry, a stay of a public inquiry's proceedings should

be issued only in the most extraordinary of circumstances to remedy a potential

violation of s. 11(d) of the Charter.  This is for two reasons.  First, the risk of

prejudice to an accused's fair trial rights from pre-trial publicity is highly

speculative and will be extremely difficult to prove with a sufficient degree of

probability to warrant the granting of a remedy.  Second, even if the potential
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violation of s. 11(d) is shown to be sufficiently likely to warrant a remedy, a stay

of proceedings would not generally be the appropriate remedy.  Instead, it will

generally be possible to fashion a remedy short of a stay of proceedings (such as

a publication ban or in camera hearings) that adequately protects the fair trial rights

of the accused.  As a rule, there is no one remedy that is necessarily better than

another.  In fact, there will generally be a number of appropriate remedies from

which, if a violation of s. 11(d) is made out, the least intrusive alternative should

be selected.

The application for such a remedy should generally be made to the

commissioner.  The accused, if not satisfied with the decision of the commissioner,

can then apply for judicial review.  Where the commissioner's powers are limited

and an appropriate remedy cannot be provided, the accused can apply to the trial

judge or, if no trial judge has yet been appointed, to a judge of the highest court of

first instance before which the trial could proceed for an appropriate remedy.

While such a judge's jurisdiction to entertain an application by an accused for an

appropriate remedy may be broad, the judge should generally refuse to exercise

such jurisdiction if the commissioner also has the necessary jurisdiction to provide

an appropriate remedy and is in a better position to determine the necessity of a

remedy and the form, if any, it should take.  Generally, a commissioner will be in

a better position than a judge to make such a determination.

Here, had the respondent managers continued with their election for

trial before judge and jury, it would have been inappropriate to impose a temporary

publication ban with respect to the Commissioner's final report.  First, in such

circumstances, the risk of prejudice to the fair trial rights of the respondents in
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question would have been based far too heavily on speculation.  Second, the

determination of the need for a publication ban, even a temporary one, should

generally be made by the Commissioner or the trial judge, not by this Court.
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The judgment of Lamer C.J. and La Forest, Sopinka, Gonthier and

McLachlin JJ. was delivered by

1 SOPINKA J. -- I have read the reasons of Justice Cory and agree that this appeal

should be allowed, but I would do so on the ground that the foundation upon which

the Court of Appeal based the stay of the Westray Inquiry has disappeared in that

the respondents Phillips and Parry have elected to be tried by a judge alone and the

Crown is  proceeding with the trial before a judge alone.

2 The issues raised in this appeal were the following:

1. whether the stay of the Westray Inquiry which was ordered by the

Court of Appeal should be maintained; and

2. whether the respondents Phillips and Parry are compellable as

witnesses at the Inquiry.

The Stay of Proceedings
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3 These issues raise constitutional questions relating to ss. 7 and 11(d) of the

Canadian Charter of Rights and Freedoms.

4 The appeal before the Court of Appeal and in this Court was argued on the

assumption that the criminal trial would be tried by a judge and jury.  After the

argument in this Court the respondents Phillips and Parry elected trial by judge

alone.  The trial has commenced and the Crown is in the midst of leading evidence.

The Court of Appeal decided that Phillips and Parry were not compellable but

nevertheless the publicity that would likely be generated by conduct of a public

inquiry would result in the infringement of the s. 7 Charter rights of the individuals

charged by reason of its effect on jurors.  There is nothing in the record to support

the view that the anticipated publicity would have any effect on a trial judge so as

to support a stay.  

5 It is, therefore, unnecessary and undesirable to decide this case on a basis that has

disappeared.  My colleague, Cory. J., aptly summarizes the appeal as presented to

this Court as follows at p. 60:  

On this appeal, the bulk of the argument regarding a potential
breach of s. 11(d) dealt with the alleged prejudice the two accused
would suffer if the inquiry hearings are held prior to or concurrently
with their trials.  Although objections were taken to the holding of any
public hearings, it is clear that it is not the hearings themselves, but
rather the publication of evidence given at those hearings which
probably will be read by potential jurors in the subsequent criminal
trials which the accused find objectionable.  The Court of Appeal did
not feel that it would be possible or practical to conduct the hearings
with anything short of full and unrestricted publicity.  I disagree with
this view.  Nonetheless, in order to assess the merits of the s. 11(d)
claims, it is necessary to consider the effects which unrestricted public
hearings would have upon the rights of the two accused to a fair trial
by jury.  
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6 This Court has said on numerous occasions that it should not decide issues of law

that are not necessary to a resolution of an appeal.  This is particularly true with

respect to constitutional issues and the principle applies with even greater

emphasis in circumstances in which the foundation upon which the proceedings

were launched has ceased to exist.  

7 In Attorney General of Quebec v. Cumming, [1978] 2 S.C.R. 605, an issue arose

concerning the interpretation of the word "divorce" in the Quebec Civil Code and

whether an award of alimony should have been made.  Another issue which arose

concerned the constitutionality of the provincial legislation in terms of division of

powers.  Pigeon J., for the Court, held at pp. 610-11:

Having come to the conclusion that the word "divorce" in the new
art. 212 of the Civil Code means a divorce granted by a court and does
not refer to a dissolution of marriage granted by private Act, it is
unnecessary to consider the other reason, which found favour with
some of the judges of the Court of Appeal....

Save in exceptional circumstances, it is not desirable to express an
opinion on a question of law which it is not necessary to decide in
order to dispose of the case at hand, especially when it is a
constitutional question.  [Emphasis added.]

8 In The Queen in Right of Manitoba v. Air Canada, [1980] 2 S.C.R. 303, this Court

considered the constitutionality of the Manitoba Retail Sales Tax Act as it applied

to tax Air Canada on overflights through Manitoba air space.  Laskin C.J. held that

the Act was ultra vires.  He then stated at p. 320:

In view of this conclusion, I find it unnecessary to deal with the
question whether the tax (even on the assumption that it is within the
Province) is a direct tax.  Although the Court ordered a rehearing with
particular reference to this question, I think it preferable to avoid
dealing with it, in conformity with the general rule in constitutional
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cases not to engage issues which do not squarely arise for decision.
[Emphasis added.]  

9 The policy which dictates restraint in constitutional cases is sound.  It is based on

the realization that unnecessary constitutional pronouncements may prejudice

future cases, the implications of which have not been foreseen.  Early in this

century, Viscount Haldane in John Deere Plow Co. v. Wharton, [1915] A.C. 330,

at p. 339, stated that the abstract logical definition of the scope of constitutional

provisions is not only "impracticable, but is certain, if attempted, to cause

embarrassment and possible injustice in future cases".  

10 This is a practice that has been generally followed by this Court before and since

the Charter.  In Winner v. S.M.T. (Eastern) Ltd., [1951] S.C.R. 887, Taschereau J.

(as he then was) stated, at p. 915:

As the present appeal is not a reference, this Court should not, I
think, be called upon to answer questions which are not essential for
the determination of the case.

11 In Law Society of Upper Canada v. Skapinker, [1984] 1 S.C.R. 357, Estey J. stated,

at p. 383:

The development of the Charter, as it takes its place in our
constitutional law, must necessarily be a careful process.  Where issues
do not compel commentary on these new Charter provisions, none
should be undertaken.  

12 This practice applies, a fortiori, when the substratum on which the case was based

ceases to exist.  The court is then required to opine on a hypothetical situation and
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not a real controversy.  This engages the doctrine of mootness pursuant to which

the court will decline to exercise its discretion to rule on moot questions unless,

inter alia, there is a pressing  issue which will be evasive of review.  See Borowski

v. Canada (Attorney General), [1989] 1 S.C.R. 342.  The practice applies

notwithstanding that the appeal has been argued on the basis which has

disappeared.  Accordingly, in Tremblay v. Daigle, [1989] 2 S.C.R. 530, the Court

was advised, in the middle of argument, that the appellant, who was appealing an

order enjoining her from having an abortion, had proceeded with an abortion.  The

Court felt constrained to deal with legal issues with respect to the propriety of

granting an injunction in the circumstances.  It did so because the nature of the

issue was such that it would be difficult or impossible for another woman in the

same predicament to obtain a decision of this Court in time.  The Court, however,

declined to deal with the issue of fetal rights under s. 7 of the Charter and stated,

at pp. 571-72: 

As we have indicated, the Court decided in its discretion to
continue the hearing of this appeal although it was moot, in order to
resolve the important legal issue raised so that the situation of women
in the position in which Ms. Daigle found herself could be clarified.
It would, however, be quite a different matter to explore further legal
issues which need not be examined in order to achieve that objective.
The jurisprudence of this Court indicates that unnecessary
constitutional pronouncement should be avoided:  Morgentaler (No. 2),
[[1988] 1 S.C.R. 30], at p. 51; Borowski, [[1989] 1 S.C.R. 342]; John
Deere Plow Co. v. Wharton, [1915] A.C. 330 (P.C.), at p. 339; Winner
v. S.M.T. (Eastern) Ltd., [1951] S.C.R. 887, at p. 915.  [Emphasis
added.]  

13 In Borowski, although the appeal was fully argued on the merits in the Court of

Appeal and in this Court, it was dismissed on the ground of mootness.  I cannot,

therefore, agree with my colleague that the fact that the case was fully argued in

the Nova Scotia Court of Appeal and in this Court is sufficient to warrant deciding
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difficult Charter issues and laying down guidelines with respect to future public

inquiries simply because to do so might be "helpful".

Compellability

14 The issue of compellability was raised in the court below as one aspect of the

prejudice arising from the effect of extreme publicity on a jury trying the criminal

charges.  Accordingly, what I have said above applies equally to this issue.  In

addition, however, there are further reasons why this issue should not be

addressed.  In view of the circumstances to which I have referred above, the issue

of compellability is premature.  Since the argument of this appeal, this Court has

decided the cases of R. v. S. (R.J.), [1995] 1 S.C.R. 451, and British Columbia

Securities Commission v. Branch, [1995] 2 S.C.R. 3.  A new test has emerged with

respect to compellability and subsequent use protection of compelled testimony.

The application of these principles may very well be affected by the circumstances

in which the respondents are compelled.  It would be unlikely that the

Commissioner would try to compel the respondents Phillips and Parry while the

trial is in progress, but if this occurred, for example at a point at which the defence

was at a crucial stage in its case, it might be a material factor in determining the

purpose of the compelled testimony.  On the other hand, if the respondents are

sought to be compelled after the trial is completed, their claim to a privilege

against incrimination may be tenuous or non-existent because the case against

them will have been resolved by either acquittal or conviction.  At the very least

the fact that the proceedings which arise out of the subject matter of the testimony

of the respondents have been resolved would be a factor in assessing whether the

19
95

 C
an

LI
I 8

6 
(S

C
C

)



- 25 -

purpose in compelling their testimony at the inquiry is to secure incriminating

discovery from them.

15 Accordingly, I would dispose of the appeal as proposed by Cory J. but on the basis

that there is no foundation for a stay of the Westray Inquiry in view of the nature

of the criminal proceedings.

The following are the reasons delivered by

16 L'HEUREUX-DUBÉ J. -- This case raises two principal issues.  First, this Court must

determine whether proceeding with the public inquiry into the Westray Coal Mine

explosion (the "Inquiry") and compelling the individual respondents to testify at

that Inquiry infringes or is likely to infringe the right to silence or the right against

self-incrimination under s. 7 of the Canadian Charter of Rights and Freedoms of one

or more of the individual respondents.  Second, this Court must determine whether

proceeding with the Inquiry infringes or is likely to infringe the right to a fair trial

under s. 11(d) of the Charter of one or more of the individual respondents.  In

addition, if either of these two questions is answered in the affirmative, this Court

must determine the appropriate remedy for the apprehended or actual Charter

breach.

17 I have read the reasons of my colleague Justice Cory.  I agree that the appeal

should be allowed and that the stay of the public hearings of the Inquiry should be

set aside.  However, I do not entirely agree with my colleague's reasons to this

effect.
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I.  Facts and Procedural Background

18 As my colleague Cory J. has set forth the facts and procedural background of this

case in his reasons, it is not necessary for me to review them at length.  For ease

of reference, however, I will briefly summarize the facts and proceedings in this

case.

A.  Facts

19 On May 9, 1992, an underground explosion occurred at the Westray Coal Mine,

resulting in the death of 26 men.  In response to this tragedy, the Nova Scotia

government established a public inquiry by Order in Council No. 92-504 to 

inquire into, report findings, and make recommendations to the
Governor in Council and the people of Nova Scotia respecting:

(a) the occurrence, on Saturday, the 9th day of May, A.D.,
1992, which resulted in the loss of life in the Westray Mine
at Plymouth, in the County of Pictou;

(b) whether the occurrence was or was not preventable;

(c) whether any neglect caused or contributed to the
occurrence;

(d) whether there was any defect in or about the Mine or the
modes of working the Mine;

(e) whether the Mine and its operations were in keeping with
the known geological structures or formations in the area;

(f) whether there was compliance with applicable statutes,
regulations, orders, rules, or directions; and

(g) all other matters related to the establishment and operation
of the Mine which the Commissioner considers relevant to
the occurrence....
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Justice K. Peter Richard (the "Commissioner") was appointed a Commissioner

under the Public Inquiries Act, R.S.N.S. 1989, c. 372, and a Special Examiner under

the Coal Mines Regulation Act, R.S.N.S. 1989, c. 73, and charged with conducting

the Inquiry.

20 The individual respondents (hereinafter collectively referred to as the "respondent

managers") were all employed by Westray Coal, a division of Curragh Resources

Inc., and held managerial or supervisory positions.  On October 5, 1992, the

respondents Gerald Phillips, Roger Parry, Glyn Jones and Robert Parry, along with

the mine owner (Curragh Resources Inc.), were charged with a total of 52

violations of the Occupational Health and Safety Act, R.S.N.S. 1989, c. 320.  These

charges have all since been stayed.

21 On April 20, 1993, criminal charges were laid against the respondents Roger Parry

and Gerald Phillips, along with Curragh Resources Inc.  At the time of these

charges, the RCMP indicated that no further charges were contemplated.

22 When this appeal was heard before us, the trial of Roger Parry and Gerald Phillips

had not yet begun.  These two respondents had elected or were deemed to have

elected, however, to be tried before a judge and jury.  Since then, they have

changed their election and their trial has now begun before a judge alone at the

Supreme Court of Nova Scotia.
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B.  Proceedings
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23 On September 24, 1992, the respondent managers applied to the Supreme Court

of Nova Scotia, Trial Division for a declaration that the Order in Council

establishing the Inquiry was ultra vires the province and that it infringed their

rights under the Charter.  They also applied for an injunction to prevent the Inquiry

from proceeding.

24 Glube C.J.T.D. of the Supreme Court of Nova Scotia heard the respondent

managers' application and concluded ((1992), 116 N.S.R. (2d) 34) that the Order

in Council was in fact ultra vires the provincial government.  Glube C.J.T.D.

therefore did not rule on the Charter arguments, dismissing them as moot.

25 The appellants appealed to the Nova Scotia Court of Appeal ((1993), 117 N.S.R.

(2d) 218).  The respondent managers filed a notice of contention with respect to

the alleged violation of the Charter.  On January 13, 1993, the Court of Appeal

overturned Glube C.J.T.D.'s finding that the Order in Council was ultra vires.

However, the Court of Appeal also found that to proceed with the Inquiry would

infringe or pose a threat to the s. 7 and s. 11(d) Charter rights of those respondent

managers charged with offences arising out of the events of the explosion.  The

Court of Appeal, therefore, ordered that the public hearings of the Inquiry be

stayed until the completion of the trials of charges under the Occupational Health

and Safety Act, as well as of any criminal charges.  In addition, the Court of Appeal

noted, at p. 240, that, according to the Charter, the respondent managers could not

"be compelled to testify before Justice Richard respecting their involvement in the

operation of the Mine in the period leading up to the explosion so long as the

charges against them under the Occupational Health and Safety Act [were] alive and

the criminal investigation ... ongoing".
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26 It is from this decision that the appellants appeal to this Court.  This appeal only

concerns the Charter issue since the respondent managers were denied leave to

cross-appeal on the issue of whether the Order in Council setting out the terms of

reference of the Inquiry was ultra vires the province.

II.  Analysis

A.  Section 7

27 This question concerns whether or not the respondent managers can be compelled

to testify at the Inquiry and whether or not compelling them to so testify is

consistent, to the extent that they are or may be charged with criminal or other

offences arising out of the explosion at the Westray Mine, with s. 7 of the Charter.

In answering this question, my colleague Cory J. relies on both Iacobucci J.'s

reasons in R. v. S. (R.J.), [1995] 1 S.C.R. 451, and Sopinka and Iacobucci JJ.'s joint

reasons in British Columbia Securities Commission v. Branch, [1995] 2 S.C.R. 3, and

concludes that the respondent managers can be compelled to testify at the Inquiry.

While I agree that the respondent managers are compellable, I do not share Cory

J.'s reasons to this effect.  Instead, I refer to my concurring reasons in S. (R.J.)

which dealt with a similar issue.

28 The main issue in S. (R.J.) concerned whether a person, charged separately with an

offence, could be compelled to testify as a witness in the criminal trial of another

person charged with an offence arising out of the same set of circumstances.

Iacobucci J. adopted a broad interpretation of the principle against self-

incrimination contained in s. 7 of the Charter which led him to conclude that while
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an accused could, as a general rule, be compelled to testify at such a parallel

proceeding, neither the resulting testimony nor a class of evidence derived from

that testimony ("derivative evidence") could later be used to incriminate the

accused in other proceedings (save for proceedings in respect of perjury or for the

giving of contradictory evidence).  I agreed with my colleague that an accused

could generally be compelled to testify at a parallel proceeding and that the

resulting testimony could not later be used to incriminate the accused in other

proceedings.  However, having adopted a narrower view of the principle against

self-incrimination, encompassing only self-incrimination that is communicative in

character, I found, at pp. 599-600, that derivative evidence could be used to

incriminate the accused in other proceedings:

...the "but for" test [derivative evidence immunity test] advocated by
Iacobucci J. is potentially over-inclusive as a test for the self-
incriminatory nature of evidence.  Both the common law and the
Charter draw a fundamental distinction between incriminating evidence
and self-incriminating evidence:  the former is evidence which tends to
establish the accused's guilt, while the latter is evidence which tends to
establish the accused's guilt by his own admission, or based upon his
own communications.  The s. 7 principle against self-incrimination that
is fundamental to justice requires protection against the use of
compelled evidence which tends to establish the accused's guilt on the
basis of the latter grounds, but not the former.  [Emphasis in original.]

29 As well, in S. (R.J.), I articulated a test based on the principle of fundamental

fairness included in s. 7 of the Charter whereby, in exceptional circumstances, a

witness could claim an exception from the general rule of compellability.

Specifically, I stated at pp. 608-9 that:

A witness may be entitled to claim an exception under s. 7 from the
principle that the state is entitled to every person's evidence if it is
established that the Crown is engaging in fundamentally unfair
conduct.  Attempts to by-pass the procedural safeguards that are
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intrinsic to the notions of dignity and individual liberty contained in the
Charter and to our conception of fundamental trial fairness are
fundamentally unfair conduct that violates the principles of
fundamental justice. . . .

Fundamentally unfair conduct will most frequently occur when the
Crown is seeking, as its predominant purpose (rather than incidentally),
to build or advance its case against that witness instead of acting in
furtherance of those pressing and substantial purposes validly within
the jurisdiction of the body compelling the testimony.  The Crown will
be predominantly advancing its case against the accused when, by
calling the witness, it is engaging in a colourable attempt to obtain
discovery from the accused and, at the same time, is not materially
advancing its own valid purposes.  Such action would bypass the
safeguards to the dignity of the individual under the Charter and
fundamentally undermine the integrity of the judicial system.  The
principles of fundamental justice under s. 7 do not allow the state to
have a general power of interrogation, that is, to permit the state to pass
a law requiring all suspected persons to answer pre-trial questions, even
if such a law prevented later use of those statements at trial. [Emphasis
added.] 

Accordingly, I found that if the state's actions in compelling a witness could be

characterized as fundamentally unfair, as that term is defined above, compelling

the witness to testify would be inconsistent with the principles of fundamental

justice and an application for appropriate relief could be brought under s. 24(1) of

the Charter.  Such an application could be made, as I noted in S. (R.J.), at two

points: (a) when the witness is subpoenaed (the "subpoena stage"); and (b) when

the witness is tried (the "trial stage").  At the subpoena stage, if a violation of s. 7

is successfully made out, the appropriate remedy is to quash the subpoena.

However, as I noted in S. (R.J.), at pp. 610-11, a challenge at the subpoena stage

to the validity of a subpoena is highly speculative and should only succeed in the

clearest of cases:

As a practical matter, fundamentally unfair conduct may be quite
difficult to establish at the subpoena stage, since the Crown's real
purpose may not be apparent at that point.  Information that may
establish this violation, such as particular colourable lines of
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questioning by the Crown at the accused's trial, will only become
available and properly appreciable at the trial stage.

Consequently, I emphasized at p. 612 that a compelled witness must also be

permitted to allege a violation of s. 7 of the Charter at the trial stage:

At the trial stage, the court will essentially be asking itself whether,
if what is now known had been known at the time the state sought to
compel the witness, an exception would have been made to the general
rule of compellability and the subpoena would have been quashed.

If fundamentally unfair conduct contrary to s. 7 of the Charter is demonstrated at

the trial stage, the court may provide a remedy, pursuant to s. 24(1) of the Charter,

which it considers appropriate and just in the circumstances, generally a stay of

proceedings.

30 Applying these considerations to the present case, I note that nobody contested the

fact that the Inquiry was established for a valid purpose.  Furthermore, I note that

there is no evidence that the respondent managers are being compelled for a

colourable purpose.  Consequently, I conclude that the respondent managers are

compellable at the Inquiry and that this is fully consistent with the Charter.  Their

testimony at the Inquiry, however, cannot later be used to incriminate them in other

proceedings (except in a prosecution for perjury or for the giving of contradictory

evidence), given that they will enjoy the protection of s. 13 of the Charter.

Derivative evidence, on the other hand, will be admissible against them in other

proceedings, provided its relevance can be independently established.  This, of

course, is subject to the added proviso that if the state engages in "fundamentally

unfair" conduct, as that term is defined above, vis-à-vis the respondent managers

19
95

 C
an

LI
I 8

6 
(S

C
C

)



- 34 -

at the Inquiry, an application for appropriate relief could be made by the

respondent managers at the trial stage.

B.  Section 11(d)

31 The respondent managers also argue that proceeding with the Inquiry would likely

infringe their s. 11(d) Charter right to a fair trial.  As my colleague Cory J. notes,

the bulk of the argument concerning this issue relates to the alleged prejudice the

two respondents Roger Parry and Gerald Phillips (who face active criminal charges

as a result of the Westray explosion) would suffer if the Inquiry hearings were held

prior to or concurrently with their trials.

32 While these two respondents contend that they would suffer several general types

of unfairness if the Inquiry were held prior to or concurrently with their trials, in

my view the only serious threat to their s. 11(d) rights arises from the possibility

that either their testimony at the Inquiry or the Commissioner's conclusions might

be published, in whole or in part, before the completion of their trials.  While such

pre-trial publicity has the potential in some circumstances to prejudice an accused's

right to a fair trial to the extent that it concerns information that would not

otherwise be admissible against him or her at trial, it is not in every case that such

prejudice will result.  In fact, assessing the potential prejudicial impact of pre-trial

publicity is highly speculative.  Furthermore, prejudice arising from pre-trial

publicity can only be alleged where an accused is being tried by a judge and jury.

If an accused is being tried by judge alone, pre-trial publicity is assumed not to

prejudice his or her right to a fair trial.   As my colleague Cory J. notes in his

reasons at p. 172:
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...it must be assumed that a trial judge trained to be objective and well-
versed in the legal burden resting upon the prosecution can readily
disabuse him- or herself of the prejudicial effects of pre-trial publicity.

33 In the case before us, counsel proceeded on the assumption that Roger Parry and

Gerald Phillips would be tried before a judge and jury.  This was reasonable in

light of the fact that, at the time, both these respondents had elected or had been

deemed to have elected to be so tried.  However, since then, these respondents

have changed their original elections and have chosen to be tried before a judge

alone.  In fact, as I noted earlier, their trial before a judge alone has already begun

at the Supreme Court of Nova Scotia.  In light of this fact, it appears clear that

proceeding with the Inquiry could not possibly prejudice their right to a fair trial.

Consequently, I find that no violation of s. 11(d) has been made out by the

respondent managers and conclude that the stay of the public hearings of the

Inquiry should be lifted.

34 While I reach this conclusion based on the fact that Roger Parry and Gerald

Phillips are being tried before a judge alone, I note that even if they had not

changed their original elections to be tried by a judge and jury I would have still

reached the same conclusion.  In my view, although an accused who is being tried

before a judge and jury may be prejudiced by pre-trial publicity related to a public

inquiry, it is only in the most extraordinary of circumstances that a stay of a public

inquiry's proceedings should be issued to remedy such a potential violation of

s. 11(d) of the Charter.  This is for two reasons.  First, the risk of prejudice to an

accused's fair trial rights from pre-trial publicity is highly speculative.

Consequently, it will be extremely difficult to prove such a prospective violation

of s. 11(d) of the Charter with a sufficient degree of probability to warrant the
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granting of a remedy.  Second, even if the potential violation of s. 11(d) is shown

to be sufficiently likely to warrant a remedy, a stay of proceedings would not

generally be the appropriate remedy.

35 Where an accused person demonstrates with sufficient probability that his or her

s. 11(d) rights are threatened by pre-trial publicity related to a public inquiry, it

will generally be possible to fashion a remedy short of a stay of proceedings that

adequately protects the fair trial rights of that accused.  I do not wish to limit the

creativity of judges and commissioners in developing such remedies by

establishing an exhaustive list of appropriate remedies.  However, as examples of

appropriate remedies, I note that if, for instance, pre-trial publicity of an accused's

testimony before a public inquiry is likely to prejudice his or her fair trial rights,

it might be appropriate to order a publication ban, order in camera hearings,

postpone that person's testimony before the inquiry to a later date, or provide some

other measure that effectively restricts the public dissemination of details of his or

her testimony before the completion of his or her trial.  As a rule, there is no one

remedy that is necessarily better than another.  Instead, there will generally be a

number of appropriate remedies from which, if a violation of s. 11(d) is made out,

the least intrusive alternative should be selected.

36 In this respect, I feel it necessary to comment briefly on the appropriate forum in

which an accused should seek such a remedy.  Without outlining any procedures

too strictly, I note that an application for a remedy should generally be made to the

commissioner of the public inquiry in question.  It is, in my view, the

commissioner who is generally in the best position to determine whether or not

there is a serious threat to an accused's s. 11(d) rights from pre-trial publicity

19
95

 C
an

LI
I 8

6 
(S

C
C

)



- 37 -

related to the inquiry and, if so, what the appropriate remedy should be.  If the

accused is not satisfied with the decision of the commissioner, he or she can apply

for judicial review of the commissioner's decision according to normal principles

of administrative law (see, for example, Attorney General of Quebec and Keable v.

Attorney General of Canada, [1979] 1 S.C.R. 218, where a witness subpoenaed to

appear before a provincial commission of inquiry applied for a writ of evocation

to quash the subpoena).

37 This said, it is important to note that a commissioner's power to provide an

appropriate remedy is dependant on the statutory regime under which he or she is

appointed.  Without expressing an opinion on the interpretation of any particular

statutory regime, I note that a commissioner's jurisdiction to provide an appropriate

remedy may, in certain circumstances, be limited.  For example, some

commissioners may not have the authority to issue an actual publication ban.

Nonetheless, a commissioner who cannot issue a publication ban will frequently

be able to provide an accused with some other equivalent remedy (such as in

camera hearings).  I acknowledge, however, that there may be circumstances where

the powers of a commissioner are so limited that he or she is unable to provide an

accused with any appropriate remedy.  In such circumstances, the accused can seek

redress by applying to his or her trial judge or, if no trial judge has yet been

appointed, to a judge of the highest court of first instance before which his or her

trial could proceed for a publication ban or another appropriate remedy:  Dagenais

v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835.

38 I wish, however, to emphasize that while a judge's jurisdiction to entertain an

application by an accused for a publication ban or another appropriate remedy may
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be broad, the judge should generally refuse to exercise such jurisdiction if the

commissioner also has the necessary jurisdiction to provide an appropriate remedy

and is in a better position to determine the necessity of a remedy and the form, if

any, it should take.  This is particularly true where the trial will not be beginning

for a relatively long period of time and the public inquiry is already under way or

is soon to begin.  In such cases, the commissioner of the inquiry is clearly in the

best position to determine whether a remedy is needed and if so what remedy is

most appropriate.  Consequently, in such cases a judge should generally defer to

the expertise of the commissioner.

39 In the case at hand, however, no application, either to the Commissioner or the

courts would be appropriate because Roger Parry and Gerald Phillips are being

tried before a judge alone.  As I noted earlier, in such circumstances, pre-trial

publicity will not prejudice an accused's right to a fair trial.  Consequently, no

prospective breach of s. 11(d) has been made out and no remedy is needed.

40 Before concluding, I feel it is necessary to comment briefly on an obiter

statement of Cory J.'s with which I disagree.  Specifically, in his reasons, Cory J.

suggests that, had Roger Parry and Gerald Phillips not changed their election to be

tried before a judge and jury, it would have been appropriate to order that the

publication and release of the Commissioner's final report be delayed so as to

provide them with an opportunity to review it and, if they deemed it necessary, to

bring an application to ban its publication until such time as the criminal

proceedings against them were completed or disposed of in some other manner.

In my view, however, the imposition of such a temporary publication ban would

not have been appropriate.  First, for a publication ban, even a temporary one such
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as the one suggested by Cory J., to be imposed, the risk of prejudice to the fair trial

rights of an accused must be serious and not overly speculative.  In the

hypothetical situation proposed by Cory J., however, the risk of prejudice to the

fair trial rights of the respondents in question would have been, in my opinion,

based far too heavily on speculation.  Furthermore, the determination of the need

for a publication ban, even a temporary one, should generally be made, as I noted

above, by the Commissioner or the trial judge, not by this Court.  For these two

reasons, I disagree with Cory J.'s suggestion that a temporary publication ban with

respect to the Commissioner's final report would have been appropriate had Roger

Parry and Gerald Phillips not changed their election to be tried before a judge and

jury.  The determination of the need for such a publication ban must be made by

the Commissioner or the trial judge, and such a determination must take place at

a later date, when the risk of prejudice to the fair trial rights of the respondents in

question is not overly speculative.

III.  Disposition

41 For the reasons outlined above, I would dispose of the appeal in the same manner

as my colleague Cory J.

The reasons of Cory, Iacobucci and Major JJ. were delivered by

42 CORY J. -- On May 9, 1992, tragedy struck Plymouth, Nova Scotia when an

underground explosion at the Westray Coal Mine killed 26 miners.  The event

shocked the community, the province, indeed the entire country.  The Nova Scotia

government ordered an immediate public inquiry into the tragedy.  This appeal is
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brought to determine whether the Nova Scotia Court of Appeal was correct in

holding that the Canadian Charter of Rights and Freedoms requires that this inquiry

be halted until the disposition of the outstanding criminal charges against two

former managers of the Westray mine.

I.  Factual Background

43 On May 15, 1992, the appellant Justice K. Peter Richard was appointed a

Commissioner under the Public Inquiries Act, R.S.N.S. 1989, c. 372, in order to

conduct an inquiry into the accident.  Richard J. was also appointed a Special

Examiner under the Coal Mines Regulation Act, R.S.N.S. 1989, c. 73.  His mandate

was set out in Order in Council No. 92-504, and included the following:

WHEREAS it is deemed appropriate to cause inquiry to be made
into and concerning the public matters hereinafter mentioned in relation
to which the Legislature of Nova Scotia may make laws;

By and with the advice of the Executive Council of Nova Scotia,
His Honour the Lieutenant Governor is pleased to appoint the
Honourable K. Peter Richard, a Judge of the Supreme Court of Nova
Scotia, to be, during pleasure, a Commissioner under the Public
Inquiries Act, and a Special Examiner under the Coal Mines Regulation
Act, with power to inquire into, report findings, and make
recommendations to the Governor in Council and the people of Nova
Scotia respecting:

(a) the occurrence, on Saturday, the 9th day of May, A.D.,
1992, which resulted in the loss of life in the Westray Mine
at Plymouth, in the County of Pictou;

(b) whether the occurrence was or was not preventable;

(c) whether any neglect caused or contributed to the
occurrence;

(d) whether there was any defect in or about the Mine or the
modes of working the Mine;
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(e) whether the Mine and its operations were in keeping with
the known geological structures or formations in the area;

(f) whether there was compliance with applicable statutes,
regulations, orders, rules, or directions; and

(g) all other matters related to the establishment and operation
of the Mine which the Commissioner considers relevant to
the occurrence. . . .

44 The Commissioner established rules of practice and procedure and the Commission

began its preliminary work.  Commission staff interviewed about 140 witnesses,

collected over 250,000 pages of documents, and commissioned reports from

mining experts from around the world.  The staff indexed and summarized all the

documents and provided the indices and summaries to the RCMP.  The police in

turn used these materials to obtain search warrants for the documents in the

Commissioner's possession.  These warrants were executed in September and

December of 1992.  The RCMP in turn provided the Commissioner with witness

statements taken during the police investigation and cooperated with him in the

development of a plan to re-enter the mine to gather evidence.

45 The appellant union is certified under the Trade Union Act, R.S.N.S. 1989, c. 475,

to represent surface and underground employees of the Westray Coal Mine.  The

respondent Westray Families' Group is comprised of relatives of the 26 miners

who were killed in the May 9 explosion.  Both groups, along with the intervener

Attorney General of Nova Scotia, were granted general status to participate in the

Westray Mine Public Inquiry.

46 The individual respondents were all employed by Westray Coal, a division of

Curragh Resources Inc., in managerial and supervisory positions.  Their different
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positions carried certain responsibilities under the Coal Mines Regulation Act.

Breach of these responsibilities could invoke consequences under the Coal Mines

Regulation Act and the Occupational Health and Safety Act, R.S.N.S. 1989, c. 320.

On October 5, 1992, the respondents Gerald Phillips, Roger Parry, Glyn Jones and

Robert Parry, along with Curragh Resources Inc. (the mine owner), were charged

with 52 violations of the Occupational Health and Safety Act.  No charges were laid

against the remaining individual respondents.

47 The individual respondents applied to the Nova Scotia Supreme Court, Trial

Division, for a declaration that the Order in Council No. 92-504 was ultra vires the

province, and that it infringed their rights under ss. 7, 8 and 11(d) of the Charter.

They also sought an injunction preventing the inquiry from proceeding.  On

November 13, 1992, Glube C.J.T.D. ruled that the terms of the inquiry were ultra

vires as they encroached upon the federal criminal law power.  The appellants, the

Attorney General of Nova Scotia, the Westray Families' Group and the Town of

Stellarton appealed to the Appeal Division of the Nova Scotia Supreme Court,

which allowed the appeal and set aside the declaration.  However, the Appeal

Division ordered that the public hearings of the Westray Inquiry be stayed pending

the resolution of the charges against the individual respondents.

48 Prior to the release of the judgment of the Appeal Division, the Attorney General

of Nova Scotia quashed 18 of the 52 charges under the Occupational Health and

Safety Act.  On April 5, 1993, all remaining charges under the Act were quashed.

On April 20, criminal charges of manslaughter and criminal negligence causing

death were laid against the respondents Roger Parry and Gerald Phillips, along

with Curragh Resources Inc.  On May 19, 1994, preferred indictments were laid

19
95

 C
an

LI
I 8

6 
(S

C
C

)



- 43 -

against all three.  At the time these charges were laid, the RCMP indicated in a

news release that no further charges were contemplated.

49 On January 17, 1994, this Court granted leave to appeal to both the appellant

Commissioner and the appellant union.  Since both appeals raise substantially the

same issues, I will treat them as a single appeal for the purposes of this judgment.

Leave was denied the individual respondents to cross-appeal on the vires of the

terms of reference.

II.  Relevant Legislation

Canada Evidence Act, R.S.C., 1985, c. C-5

5.  (1)  No witness shall be excused from answering any question
on the ground that the answer to the question may tend to criminate
him, or may tend to establish his liability to a civil proceeding at the
instance of the Crown or of any person.

(2)  Where with respect to any question a witness objects to answer
on the ground that his answer may tend to criminate him, or may tend
to establish his liability to a civil proceeding at the instance of the
Crown or of any person, and if but for this Act, or the Act of any
provincial legislature, the witness would therefore have been excused
from answering the question, then although the witness is by reason of
this Act or the provincial Act compelled to answer, the answer so given
shall not be used or admissible in evidence against him in any criminal
trial or other criminal proceeding against him thereafter taking place,
other than a prosecution for perjury in the giving of that evidence.

Canadian Charter of Rights and Freedoms

7.  Everyone has the right to life, liberty and security of the person
and the right not to be deprived thereof except in accordance with the
principles of fundamental justice.
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11.  Any person charged with an offence has the right

. . .

(c)  not to be compelled to be a witness in proceedings against that
person in respect of the offence;

(d)  to be presumed innocent until proven guilty according to law
in a fair and public hearing by an independent and impartial
tribunal;

13.  A witness who testifies in any proceedings has the right not to
have any incriminating evidence so given used to incriminate that
witness in any other proceedings, except in a prosecution for perjury or
for the giving of contradictory evidence.

Coal Mines Regulation Act, R.S.N.S. 1989, c. 73

67  Where any accident occurs in any mine from any cause
resulting in the loss of life, the Fatality Inquiries Act shall not apply, but
the following provisions shall have effect:

. . .

(e)  if, upon such inquiry, the special examiner is of the opinion
that death was caused by explosion or accident and resulted from
culpable negligence, or that there is reasonable ground for
suspecting the same, he shall forthwith file a copy of his report
with the clerk of the Crown for the county in which the accident
occurred, and transmit a copy thereof to the Attorney General,
together with a notice stating that, in his opinion, it is expedient
that a further inquiry shall be held respecting the cause of such
accident;

III.  Judgments Below

A.  Nova Scotia Supreme Court, Trial Division (1992), 116 N.S.R. (2d) 34

50 Glube C.J.T.D. began by expressing her hope that a public inquiry would be held

into mining in Pictou County and into the details of the May 9 explosion.
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Nonetheless, after a careful review of all the material before her, she concluded at

p. 50 that the terms of reference creating the Westray Inquiry were "in pith and

substance a criminal investigation" because their dominant purpose and effect was

to assign criminal, quasi-criminal and civil responsibility for the explosion.  She

also held that s. 67(e) of the Coal Mines Regulation Act, which requires a Special

Examiner who is of the opinion that an accident was caused by culpable negligence

to transmit a copy of his or her report to the Attorney General, was ultra vires.

51 Glube C.J.T.D. found that, because the Coal Mines Regulation Act places specific

responsibilities upon persons in designated positions, it would be extremely

difficult for the appellant Commissioner to determine the matters set out in the

terms of reference without identifying individuals.  After examining Starr v.

Houlden, [1990] 1 S.C.R. 1366, and Nelles v. Ontario, [1989] 2 S.C.R. 170, she

concluded at p. 54 that the "commissioner is being effectively asked to determine

both civil and criminal responsibility of particular individuals, which the case law

says he must not do".  She found that the "double aspect" doctrine did not apply

to save the terms of reference and that it was not possible to read them down in

order to allow the Inquiry to continue.

52 Glube C.J.T.D. pointed out that findings based on s. 91 of the Constitution Act,

1867 disposed of the case, but went on to say that the s. 96 argument would fail

since the Order in Council established a fact-finding inquiry rather than a court.

Turning to the Charter issues raised, Glube C.J.T.D. remarked that the individual

respondents' argument that their ss. 7, 8 and 11(d) rights would be violated by the

Inquiry was "appealing".  However, she declined to rule on these points, which

were moot in light of her decision on the s. 91 argument.
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B.  Court of Appeal (1993), 117 N.S.R. (2d) 218 (Hallett J.A. for the Court)

53 Hallett J.A. found that Glube C.J.T.D. had erred in holding that the terms of

reference were ultra vires.  He held that she had wrongly equated the terms of

reference in this case with the terms which were found to be ultra vires the

province of Ontario in Starr v. Houlden.  He was of the view that the dominant

purpose and effect of the Westray Inquiry is to make findings and

recommendations relating to a coal mining disaster.  It is therefore distinguishable

from the inquiry considered in Starr v. Houlden, which was primarily aimed at the

investigation of whether certain individuals had committed specific criminal

offences.  Hallett J.A. found support for this conclusion in the decision in O'Hara

v. British Columbia, [1987] 2 S.C.R. 591, in which this Court held that a provincial

inquiry into police wrongdoing was valid even though the subject matter of the

inquiry might later form the basis for criminal charges.  The Court of Appeal

concluded at p. 229 that:

The pith and substance of the Westray inquiry is firmly anchored to the
province's power to regulate coal mines within the province.  The
dominant purpose and effect of the Order-in-Council is to authorize
Justice Richard to inquire into the explosion with a view to ascertaining
the cause of the explosion; whether the explosion was preventable;
whether the operation of the Mine complied with the provincial
regulatory laws; and by implication, whether amendments need to be
made to the provincial laws so as to prevent a disaster of this nature
occurring in the future.

Neither the fact that part of this task would involve the investigation of the conduct

of the mine managers nor the possibility that criminal charges might ensue once

the report was made were fatal to the validity of the terms of reference.
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54 The Court of Appeal found also that s. 67(e) of the Coal Mines Regulation Act was

not ultra vires the Province of Nova Scotia.  Hallett J.A. explained that s. 67

establishes a particular type of coroner's inquiry where there is an unexplained

death in a coal mine.  However, under s. 67(e), the Special Examiner is precluded

from assigning criminal responsibility, and can instead only suggest to the Crown

that a further investigation into possible criminal conduct is warranted.  Hallett

J.A. therefore held that s. 67(e), unlike the coroner's inquest in Faber v. The Queen,

[1976] 2 S.C.R. 9, did not encroach upon the federal power to legislate in respect

of criminal law and criminal procedure.

55 The Court of Appeal went on to consider the Charter issues.  Beginning with s. 7

of the Charter, Hallett J.A. observed that the four individual respondents who (at

that time) faced charges under the Occupational Health and Safety Act had

significant liberty interests at risk.  He noted that R. v. Hebert, [1990] 2 S.C.R. 151,

was of considerable importance to the determination of whether the s. 7 right to

silence was infringed.  From this case, Hallett J.A. determined at p. 238 that

"where a person's liberty is in jeopardy that person cannot be required to give

evidence against himself or herself but rather has the right to choose whether or not

to speak".  Although the right to silence discussed in Hebert applied to a person

detained as a suspect, Hallett J.A. held it equally applicable to anyone under the

control of the state.  This included all those charged with an offence that places

their liberty at risk.  He concluded that the right to silence of the accused

respondents would be violated if the terms of the Order in Council and the Public

Inquiries Act compelled them to testify at the Westray Inquiry.
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56 Although he did not think it necessary to decide the point, Hallett J.A. would have

rejected the s. 8 argument.  He was not convinced that any unreasonable seizure

had occurred owing to the low expectation of privacy which Curragh Resources

Inc. had in corporate documents which it was required to maintain under the Coal

Mines Regulation Act.

57 On the s. 11(d) issue, Hallett J.A. held that, owing to the inevitable media coverage

of the Inquiry, the fair trial interests of those respondents charged with provincial

offences would be violated if the Westray Inquiry were to hear any evidence which

would implicate them in either provincial or criminal offences.  This was true

whether or not the accused respondents were themselves compelled to testify.  He

noted that the present case could be distinguished from R. v. Kenny (1991), 92 Nfld.

& P.E.I.R. 318 (Nfld. S.C.T.D.).  In Kenny, the publicity which was damaging to

the accused's fair trial interests had already occurred and the only options open to

the trial judge were to stay the proceedings or allow the trial to continue.  In this

case, other options exist because the public hearings of the Inquiry have not yet

begun.  Hallett J.A. therefore turned to s. 24(1) of the Charter to determine what

an appropriate remedy would be.

58 Even though no breach of the respondents' Charter rights had yet occurred, Hallett

J.A. observed at p. 244 that Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R.

441, and R. v. Vermette, [1988] 1 S.C.R. 985, established that a court of competent

jurisdiction can order relief for an anticipated Charter violation when there is a

"high degree of probability" that the harm feared will occur.  He noted the risk that

the accused respondents' fair trial interests would be compromised by pre-trial

publicity which would affect the ability to impanel an impartial jury and by the fact

19
95

 C
an

LI
I 8

6 
(S

C
C

)



- 49 -

that the Crown would be able to take advantage of the Commission's inquiry

without being subject to the limitations imposed upon the police investigating a

crime.  He also found that the procedural fairness requirements of s. 7 would be

breached if the accused respondents were to be simultaneously subjected to a

public inquiry, to charges under a provincial act, and to a criminal investigation

and possible criminal charges.  Hallett J.A. noted that this case differed from both

Vermette and Kenny because the conduct relied upon to show potential damage has

not yet occurred, and also referred to the risk that any eventual criminal charges

could be stayed as a result of the adverse effects of the Inquiry upon the

respondents' Charter rights.  He concluded at p. 253 that "there is a very real risk

that the investigation by the Commissioner if it proceeds forthwith to public

hearings will result in the infringement of the four respondents' s. 7 Charter right

to liberty and right to silence as well as their right to a fair trial as guaranteed by

s. 11(d)".

59 After satisfying himself that he, rather than the eventual trial judge, had

jurisdiction to grant Charter relief, Hallett J.A. stated that on the facts of this case

the rights of the individual respondents must prevail over the interests of the state

in proceeding expeditiously with the Inquiry.  He rejected other proposed remedies

on the grounds that they did not provide sufficient protection to those who were

accused of crimes, and ordered that the public hearings of the Inquiry be stayed

until the completion of the criminal investigations, and until all provincial charges

and any criminal charges against the respondents had been disposed of by a trial

court or stayed.
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IV.  Issues on Appeal

1. Whether the decision of this Court in Batary v. Attorney General for

Saskatchewan, [1965] S.C.R. 465, applies in the circumstances of

this case such that the respondents Roger Parry and Gerald Phillips

would be compellable witnesses at the Westray Inquiry.

2. Whether proceeding with the hearings of the Westray Mine Public

Inquiry would give rise to an actual or an apprehended breach of

s. 7 of the Charter.

3. Whether proceeding with the hearings of the Westray Mine Public

Inquiry would give rise to an actual or an apprehended breach of

s. 11(d) of the Charter.

4. If the answer to (2) or (3) is yes, whether a temporary stay of the

public hearings is a just and appropriate remedy under s. 24(1) of

the Charter?

V.  Analysis

A.  Commissions of Inquiry

60 Commissions of inquiry have a long history in Canada.  This Court has already

noted (Starr v. Houlden, supra, at pp. 1410-11) the significant role that they have

played in our country, and the diverse functions which they serve.  As ad hoc
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bodies, commissions of inquiry are free of many of the institutional impediments

which at times constrain the operation of the various branches of government.

They are created as needed, although it is an unfortunate reality that their

establishment is often prompted by tragedies such as industrial disasters, plane

crashes, unexplained infant deaths, allegations of widespread child sexual abuse,

or grave miscarriages of justice.

61 At least three major studies on the topic have stressed the utility of public inquiries

and recommended their retention:  Law Reform Commission of Canada, Working

Paper 17, Administrative Law:  Commissions of Inquiry (1977); Ontario Law Reform

Commission, Report on Public Inquiries (1992); and Alberta Law Reform Institute,

Report No. 62, Proposals for the Reform of the Public Inquiries Act (1992).  They

have identified many benefits flowing from commissions of inquiry.  Although the

particular advantages of any given inquiry will depend upon the circumstances in

which it is created and the powers it is given, it may be helpful to review some of

the most common functions of commissions of inquiry.

62 One of the primary functions of public inquiries is fact-finding.  They are often

convened, in the wake of public shock, horror, disillusionment, or scepticism, in

order to uncover "the truth".  Inquiries are, like the judiciary, independent; unlike

the judiciary, they are often endowed with wide-ranging investigative powers.  In

following their mandates, commissions of inquiry are, ideally, free from partisan

loyalties and better able than Parliament or the legislatures to take a long-term

view of the problem presented.  Cynics decry public inquiries as a means used by

the government to postpone acting in circumstances which often call for speedy

action.  Yet, these inquiries can and do fulfil an important function in Canadian

19
95

 C
an

LI
I 8

6 
(S

C
C

)

gtaylor
Line



- 52 -

society.  In times of public questioning, stress and concern they provide the means

for Canadians to be apprised of the conditions pertaining to a worrisome

community problem and to be a part of the recommendations that are aimed at

resolving the problem.  Both the status and high public respect for the

commissioner and the open and public nature of the hearing help to restore public

confidence not only in the institution or situation investigated but also in the

process of government as a whole.  They are an excellent means of informing and

educating concerned members of the public.

63 This important characteristic was commented upon by Ontario Supreme Court

Justice S. Grange following his inquiry into infant deaths at the Toronto Hospital

for Sick Children:

I remember once thinking egotistically that all the evidence, all the
antics, had only one aim:  to convince the commissioner who, after all,
eventually wrote the report.  But I soon discovered my error.  They are
not just inquiries; they are public inquiries.  . . . I realized that there was
another purpose to the inquiry just as important as one man's solution
to the mystery and that was to inform the public.  Merely presenting the
evidence in public, evidence which had hitherto been given only in
private, served that purpose.  The public has a special interest, a right
to know and a right to form its opinion as it goes along. [Emphasis in
original.]

(S. G. M. Grange, "How Should Lawyers and the Legal Profession Adapt?", in A.

Paul Pross, Innis Christie and John A. Yogis, eds., Commissions of Inquiry (1990),

12 Dalhousie L.J. 151, at pp. 154-55.)

64 The public inquiry has been even more broadly characterized as serving a

particular "social function" within our democratic culture:
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. . . a commission . . . has certain things to say to government but it also
has an effect on perceptions, attitudes and behaviour.  Its general way
of looking at things is probably more important in the long run than its
specific recommendations.  It is the general approach towards a social
problem that determines the way in which a society responds to it.
There is much more than law and governmental action involved in the
social response to a problem.  The attitudes and responses of
individuals at the various places at which they effect the problem are
of profound importance.

What gives an inquiry of this kind its social function is that it
becomes, whether it likes it or not, part of this ongoing social process.
There is action and interaction.  . . .  Thus this instrument, supposedly
merely an extension of Parliament, may have a dimension which passes
beyond the political process into the social sphere.  The phenomenon
is changing even while the inquiry is in progress.  The decision to
institute an inquiry of this kind is a decision not only to release an
investigative technique but a form of social influence as well.

(Gerald E. Le Dain, "The Role of the Public Inquiry in our Constitutional System",

in Jacob S. Ziegel, ed., Law and Social Change (1973), 79, at p. 85.)

65The investigative, educational and informative aspects of inquiries clearly

benefit society as a whole.  As well, many commissions of inquiry have, through

their recommendations, achieved improvements in the particular situation being

reviewed.  Nonetheless, it cannot be forgotten that harsh and persuasive criticisms

have been levelled against them.  Every inquiry created must proceed carefully in

order to avoid complaints pertaining to excessive cost, lengthy delay, unduly rigid

procedures or lack of focus.  More importantly for the purposes of this appeal is

the risk that commissions of inquiry, released from many of the institutional

constraints placed upon the various branches of government, are also able to

operate free from the safeguards which ordinarily protect individual rights in the

face of government action.  These are very real dangers that must be carefully

considered.  First, however, it may be helpful to examine the need for and the

positive attributes of this inquiry.
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66 Coal mining has been a vital contributor to the Nova Scotia economy for nearly

three hundred years.  Pictou County encompasses numerous small mining

communities which owe their existence to the Foord seam into which the Westray

mine was sunk.  Several generations of Pictou County men have earned their

livelihood as miners working in conditions that were always difficult and all too

often dangerous.  The first commercial mine was begun around 1807, and the area

developed and grew in tandem with the coal mining industry.  Companies

established mining communities and recruited immigrants to work the mines.  It

was the coal which provided the cargo for the ships built locally and acted as an

incentive for steel manufacturers to locate in Nova Scotia.

67 From the 1860s until the 1950s, coal was the source of livelihood for more

inhabitants of Pictou County than any other industry or profession.  With the

opening of the Westray Mine, the apparently defunct Pictou County coal industry

was revitalized.  Coal became again a source of steady employment and income.

It was once again the economic bulwark of the region.  (See Judith Hoegg Ryan,

Coal in Our Blood (1992), and James M. Cameron, The Pictonian Colliers (1974).)

68 Mining coal in this area of Nova Scotia is a hazardous undertaking.  The depth of

the seams and the pockets of methane gas contained in the coal have created

dangerous and highly volatile working conditions for the miners.  Despite sketchy

early records, one author has estimated that more than 600 men have been killed

in Pictou County mines since 1827:  see Hoegg Ryan, supra, at p. 12.  Probably the

worst disaster was the Allan Shaft explosion of 1918, in which 88 men were killed.

Caught between their economic need for the industry and their fear of its

destructive nature, the inhabitants of Pictou County and their employers have
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struggled to develop safe mining practices.  Unfortunately, the strongest impetus

for the enactment, implementation and enforcement of safety regulation has been

the tragic and recurring mine accidents.

69 As the appellant Commissioner observes in his factum, an inquiry has been created

subsequent to every major mining disaster in the area since 1938 (as well as many

before).  The first inquiries were in the nature of coroner's inquests.  Following the

1918 explosion in the Allan Shaft, the Coal Mining Regulation Act was amended to

provide for the appointment of a "Special Examiner" to investigate mining

disasters.  It was common practice for both coroner's juries and special examiners

to attempt to identify the cause of a disaster, to determine whether any blame

should be assigned, and to make recommendations to avoid future accidents:  see

Cameron, supra, at pp. 200-245.

70 These inquiries were supplemented by both federal public inquiries into general

matters affecting the coal mining industry and, later, by public inquiries into

serious accidents:  see Cameron, supra, at pp. 288-304.  As early as 1895, the Nova

Scotia Government commissioned Edwin Gilpin, Jr. to "enquire into the cause,

history, and effects of fires in the Pictou Coal Mines".  Many of the recent mining

tragedies in Nova Scotia have been the subject of subsequent Royal Commissions.

(See Report of the Royal Commission Appointed to Inquire into the Explosion and Fire

in No. 4 Mine at Springhill, N.S. on the 1st Day of November, 1956; Report of the

Royal Commission Appointed to Inquire into the Upheaval or Fall or other

Disturbance Sometimes Referred to as a Bump in No. 2 Mine at Springhill, in the

County of Cumberland, Province of Nova Scotia, Operated by the Cumberland

Railway and Coal Company, on the 23rd Day of October, A.D. 1958; Report to the
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Minister of Labour in the Matter of an Inquiry under Section 86 of the Canada Labour

Code Concerning a Fire on June 19, 1975 in the No. 26 Colliery at Glace Bay, Nova

Scotia; Report of Commission of Inquiry: Explosion in No. 26 Colliery, Glace Bay,

Nova Scotia, on February 24, 1979; Report of Investigation into Mine Rescue

Operations at No. 26 Colliery Fire on April 5, 1984.)  The appellant Commissioner

suggested in oral argument that the long history of inquiries in Nova Scotia has

created an expectation in the industry that any mining disaster will be followed by

an inquiry.

71 Equally important are the expectations of the public.  Many Nova Scotians have

friends or family who are or have been affiliated with the mining industry.  Those

who do not are at least very much aware of its historic and economic importance.

The concerns of the Westray families which arose in the wake of the May 9

explosion were shared by the whole of the province.  The loss of faith in the

practices of the mining industry and in the government regulatory processes

relating to it has not been limited to the residents of Pictou County.  The Westray

disaster and the lack of progress of the Inquiry must be matters of concern for all

caring Nova Scotians.  The appellant Commissioner estimated that since the time

of the explosion, about 860 articles relating to the incident have appeared in the

two leading Halifax papers alone.  This is evidence of the strong community

interest in the Westray disaster.  There is a clear and pressing public interest in

having, as soon as possible, a broad and open investigation of the events leading

up to the deaths of the miners.  This is essential in order to reduce the fear that the

same thing might happen again to other miners, to identify preventative measures,

and to relieve the frustrations and concerns of the families of the victims.  The
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longer this public inquiry is postponed, the greater the likelihood of increasing

public disillusionment, frustration and mistrust.

72 There is therefore a compelling community interest in proceeding expeditiously

with the Inquiry.  It must be determined in this appeal whether the protection of

individuals, particularly those accused of crimes, guaranteed under the Charter is

incompatible with the immediate resumption of the work of the Commission.

B.  Compellability of Witnesses and the Prohibition against Self-Incrimination

73 The issue which concerned the various Attorneys General participating in this case

is whether, if the Inquiry were to proceed prior to any criminal trials, the mine

managers could be compelled to testify before the Commissioner.  After these

reasons were circulated, the criminal trial began before a judge alone.

Nevertheless, since a criminal trial and a public inquiry may still proceed

concurrently, the compellability of the respondents before the public inquiry

remains a live issue.

74 Those parties who submitted that the stay of the Inquiry should be lifted were

generally of the view that the subpoena powers of the Commissioner are unlimited.

The notable exception amongst this group was the appellant United Steelworkers,

which was prepared to concede that the two mine managers charged with Criminal

Code offences would not be compellable witnesses before the Commissioner.  The

respondent mine managers argued that neither the two accused nor the remaining

named individuals (since they may be suspected of having committed a criminal

offence) would be compellable witnesses.

19
95

 C
an

LI
I 8

6 
(S

C
C

)



- 58 -

75 In light of the conclusions I have reached, nothing turns upon whether the

individuals sought to be compelled to testify are accused or merely suspected of

criminal offences, and I do not propose to dwell upon this distinction.  The fact

that I refer primarily to "accused" persons in the discussion which follows should

not be taken as excluding, in appropriate situations, the use of the same approach

for determining the compellability of "suspects" as well.

1.  Batary v. Attorney General for Saskatchewan

76 To a large extent the debate on this point has focused upon the current status of a

decision rendered by this court nearly thirty years ago:  Batary v. Attorney General

for Saskatchewan, supra.  In Batary, that part of the Coroners Act, R.S.S. 1953,

c. 106, which purported to make an individual charged with murder a compellable

witness at a coroner's inquest into the death of the person with whose murder he

was charged was held to be ultra vires the Province of Saskatchewan.  A majority

of this Court was of the view that for a province to endow a coroner with such a

power amounted to an infringement of the exclusive federal legislative authority

in respect of the criminal law found in s. 91(27) of the Constitution Act, 1867.

77 As the submissions in this case have demonstrated, the ratio and the continuing

validity of Batary have been the subject of fierce debate.  Despite the fact that the

case turned on a division of powers point and that subsequent decisions of this

Court (see for example Faber v. The Queen, supra, and Di Iorio v. Warden of the

Montreal Jail, [1978] 1 S.C.R. 152) appear to have limited its scope, the mine

managers contend that Batary applies in these circumstances.  Other parties suggest
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that Batary is either distinguishable or obsolete, and in any event is no obstacle to

the compellability of witnesses at the Westray Inquiry.

78 In addition to examining the status of Batary, it is also necessary to consider the

extent to which the Charter now provides additional protections to accused persons

in proceedings other than their own criminal trial.  The task of fully investigating

these difficult questions has recently been very ably undertaken by my colleagues

Iacobucci J. in R. v. S. (R.J.), [1995] 1 S.C.R. 451, and Sopinka and Iacobucci JJ.

in British Columbia Securities Commission v. Branch, [1995] 2 S.C.R. 3.  These

reasons provide great assistance and guidance in resolving the issue of

compellability.

79 As Iacobucci J. explained at pp. 525 ff. of S. (R.J.), the majority in Batary may have

erred in determining compellability by focusing upon the status of an individual

in other proceedings (i.e., a criminal prosecution).  Regardless of whether or not

Batary was correctly decided, the important point to remember is that any court

faced with a question of compellability must investigate the nature of the

proceedings in which the testimony is sought to be compelled rather than merely

looking to the status of the individual subject to a subpoena.  This approach also

applies under the Charter, although the various rights guaranteed under ss. 7, 11(d),

and 13 afford an accused greater protection than he or she was previously

guaranteed.
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2. Analysis to be followed in light of S. (R.J.) and British Columbia
Securities Commission v. Branch

80 The fundamental principle which guides the analysis concerning compellability is

the long cherished principle prohibiting self-incrimination.  That principle has been

described in R. v. P. (M.B.), [1994] 1 S.C.R. 555, R. v. Jones, [1994] 2 S.C.R. 229,

and S. (R.J.), at pp. 488 ff.  This same principle finds expression in ss. 11(c) and

13 of the Charter, as well as in the residual protections contained in s. 7.  The

paramount concern is to ensure that the state is not permitted to conscript

individuals against themselves.  Rather, the state must always be subject to a

positive obligation to establish a case to meet against the accused through other

sources or only with the informed and voluntary cooperation of the accused.  In

order to ensure compliance with these principles, the court must strive to identify

the extent to which they may be jeopardized by compelled testimony outside a

criminal trial.  Like Iacobucci J. at pp. 535-36 of S. (R.J.), I adopt the following

passage from Ed Ratushny, "The Role of the Accused in the Criminal Process", in

Gérald-A. Beaudoin and Ed Ratushny, eds., The Canadian Charter of Rights and

Freedoms (2nd ed. 1989), at p. 484, as illustrative of the type of mischief which can

result from compelled testimony:

The earlier hearing might be used as a "fishing expedition" to subject
the witness to extensive questioning with a view to uncovering possible
criminal conduct.  The questioning might also be used to investigate a
particular offence.  For example, the accused might be required to
reveal possible defences, the names of potential defence witnesses and
other evidence.  Moreover, the publicity generated by the hearing may
seriously prejudice the likelihood of a fair trial.

The problem is that the initial hearing is likely to have none of the
protections guaranteed by the criminal process.  There will be no
specific accusation, no presumption of innocence, no protections
against prejudicial publicity, no rules of evidence and so on.
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81 At the outset, it must be emphasized that a witness who is compelled to testify is

not bereft of protection against self-incrimination.  Pursuant to this Court's reasons

in S. (R.J.) and Branch, a witness who is compelled to testify will receive the

protection of s. 13 of the Charter against the self-incriminatory use of his or her

testimony and, as well, protection under s. 7 of the Charter against the use of

evidence which has been derived from that testimony.

82 In S. (R.J.) and Branch, this Court recognized the need to strike an appropriate

balance between the state's interest in obtaining the evidence for a valid public

purpose and the individual's right to remain silent and to have a fair trial.  To that

end, a two-stage analysis has been developed to ascertain whether a witness is

compellable in particular proceedings.  First, the court must consider the

importance to the state of obtaining compelled testimony from the witness.  As

noted in Branch, at p. 15, "the crucial question is whether the predominant purpose

for seeking the evidence is to obtain incriminating evidence against the person

compelled to testify or rather some legitimate public purpose."  Second, even

where the purpose of compelling testimony is valid, it is necessary to assess the

prejudicial effect of such compulsion upon the witness. 

83 The first stage of this analysis involves a consideration of the nature and public

importance of the proceedings, the purposes for which the compelled testimony is

sought, and the likely importance of that testimony.  Branch provides guidelines

for determining the predominant purpose of obtaining evidence in a non-criminal

proceeding in these words at p. 15:

Where evidence is sought for the purpose of an inquiry, we must first
look to the statute under which the inquiry is authorized.  The fact that
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the purpose of inquiries under the statute may be for legitimate public
purposes is not determinative.  The terms of reference may reveal an
inadmissible purpose notwithstanding that the statute did not so intend:
see Starr v. Houlden, [1990] 1 S.C.R. 1366.  Indeed, even if the terms
of reference authorize an inquiry for a legitimate purpose in some
circumstances, the object of compelling a particular witness may still
be for the purpose of obtaining incriminating evidence.

84 The same case recognized, at p. 16, that when the purpose for calling a particular

witness is not readily apparent, it may often be inferred from the overall effect of

the evidence proposed to be called:

If the overall effect is that it is of slight importance to the proceeding
in which it is compelled but of great importance in a subsequent
proceeding against the witness in which the witness is incriminated,
then an inference may be drawn as to the real purpose of the compelled
evidence.  If that relationship is reversed then no such inference may
be drawn.

85 If, at this stage, the court is of the opinion that the proceedings are undertaken or

functioning primarily in such a way as to obtain evidence for the prosecution of the

witness, then s. 7 requires that the accused person be exempted from testifying.

To allow the authorities to utilize separate proceedings as a substitute for a

criminal investigation amounts to a breach of the fundamental requirement that the

state must build its case without the unwilling assistance of the accused, and is

incompatible with s. 7.  In those situations, there is no need to proceed further with

the analysis.  The accused person will not be a compellable witness.  I wish to

point out, however, that the situations in which an improper purpose for

compelling evidence arises may be infrequent: see, for example, Haywood

Securities Inc. v. Inter-Tech Resource Group Inc. (1985), 24 D.L.R. (4th) 724

(B.C.C.A.), and Buffalo v. Canada (Minister of Indian Affairs and Northern

Development) (1994), 86 F.T.R. 1.  Where, on the other hand, the court finds that
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the proceedings in question were created to achieve goals of substantial public

importance and not to further a criminal prosecution, it must continue to the second

stage of the analysis.

86 The second stage of the analysis requires the court to balance the rights of the

individual accused against the interests of the state in receiving the compelled

testimony in a way which ensures that all the requirements of the Charter are

upheld.  The result of the balancing will depend upon the circumstances of each

case.  The reasons in Branch, at p. 16, provided some guidelines to this end:

If it is shown that the only prejudice is the possible subsequent
derivative use of the testimony then the compulsion to testify will
occasion no prejudice for that witness.  The witness will be protected
against such use.  Further, if the witness can show any other significant
prejudice that may arise from the testimony such that his right to a fair
trial will be jeopardized, then the witness should not be compellable.

What must now be done is to apply the principles set out in S. (R.J.) to the situation

presented on this appeal.

3.  Application of the Principles

87 The accused managers claim that their criminal trial will be compromised because

evidence introduced at the Inquiry, which is not subject to the rules governing the

admissibility of evidence in criminal trials, will later be used against them.  This,

they say, will be the inevitable result because the overlap between the criminal

charges and the mandate of the Inquiry is so great that the findings of the

Commissioner will be tantamount to findings as to criminal responsibility.

Further, as a consequence of being forced to speak, their own testimony may lead
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the authorities to other evidence which can later be used against them at trial.  It

is important to note, however, that these concerns focus more upon the detrimental

effects of the publication of Inquiry evidence and its conclusions rather than upon

the mere conduct of the proceedings.  Yet, as will be seen, I think that s. 11(d) of

the Charter can adequately protect the accused and provides an answer to their

concerns.

88 The first stage of the analysis requires that the public interest in obtaining the

compelled testimony be identified.  The nature and purpose of the Inquiry must be

examined.  In this case the division of powers issue has already been decided.  The

Court of Appeal found that the Inquiry came within the jurisdiction of the

province.  Leave to appeal on that issue was refused by this Court.  In discussing

the nature of the Westray Inquiry, Hallett J.A. was of the opinion, at pp. 224-25,

that the Commissioner's legislative mandate is:

. . . to conduct a wide-ranging inquiry which includes investigation, of
the role of, not only the managers and supervisory personnel at the
mine, but inspectors of the Department of Labour charged with the
responsibility of monitoring the operation of the mine.  He is directed
to inquire into the geological structure in the area where the mine is
located, and whether neglect caused or contributed to the explosion.
By implication he is to inquire into and report on the adequacy of the
existing legislation regulating coal mines.  He is empowered to inquire
into "all other matters relating to the establishment and operation of the
mine"; to report and make recommendations.

In other words, the primary purposes of the Inquiry are to identify the causes of the

explosion, to determine whether or not it could have been prevented, and to

suggest the means for preventing the recurrence of such a disaster.  Its aim is not

to conduct a criminal investigation or assign criminal responsibility.
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89 These purposes are of very significant public importance.  The mandate of the

Inquiry is of a similar nature to the types of proceedings which the Law Reform

Commission of Canada has suggested in its Working Paper 17, at p. 31, are

important enough to warrant broad investigatory powers:

What is of "substantial public importance"?  A new statute should
not list categories of such matters; legislative life being what it is,
inevitably such a list would quickly prove incomplete and obstructive.
In most instances, however, whether a given matter is of such a kind
should be evident.  Does it involve, for example, serious accusations of
incompetence or venality in government itself?  Serious breakdown in
the implementation or administration of an established government
policy?  Natural disaster badly handled or an unexplained serious
accident?  It is fair to say that, although one cannot anticipate all
questions that can reasonably be deemed to be of substantial public
importance, "one will know one when one sees one".  [Emphasis
added; quoted at pp. 538-39 of the majority reasons in S. (R.J.).]

90 In this case the magnitude of the tragedy, its impact throughout Nova Scotia, the

extensive publicity which has followed the explosion and accompanied the

progress of the Inquiry, and the undeniable importance of the mining industry to

the Nova Scotia economy all emphasize the great public significance of the

inquiry.  The public interest in learning the truth about what happened includes a

very real desire to obtain all of the relevant information in as timely a manner as

possible.  The scale of this disaster and its widespread impact are of such a notable

and exceptional nature that the strong and continuing community interest in

holding an open inquiry must be given ample weight.

91 Under the second stage of the analysis, there are three important factors which

must be considered in the effort to achieve a fair balance between the threat to

individual rights and the public interest in compelling testimony.  First, to conduct

the inquiry without full access to the information which will be provided by the
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testimony of the two most senior mine managers would severely impair the

effectiveness of the Inquiry.  More importantly, it would aggravate rather than

assuage the public cynicism concerning the ability of government to protect

industrial labourers adequately or to investigate the circumstances surrounding this

tragedy properly.  A good deal of the public interest in proceeding with the Inquiry

is therefore dependent upon the Inquiry having access to the testimony of the

respondents.

92 Second, the long-standing and unique Canadian approach to the problems of

compelling witnesses to testify must be considered.  As explained in S. (R.J.), at

p. 534, "the Canadian solution is to couple compellability with protection in the

form of evidentiary immunity", and our Constitution is "willing to permit a unique

balancing of individual and societal interests".  This situation has not been altered

by the passage of the Charter, which has instead added to the protections enjoyed

by an accused.  Thus, s. 11(c) provides that an accused is not compellable at his

own trial and s. 13 prevents any evidence given by an accused in prior proceedings

from being introduced at that trial.  Further, the residual guarantees contained in

s. 7 can prevent evidence discovered or appreciated by the authorities as a result

of the earlier testimony from being introduced at the later criminal trial.  Witnesses

subpoenaed before the Westray Inquiry are protected against the subsequent use

of that testimony at their later criminal trial by s. 13 of the Charter, without having

to request such protection expressly.  They are also protected against the use of

certain types of evidence which would not be discovered by the authorities "but

for" the earlier compelled testimony of the witnesses.  (See the discussion of the

derivative use immunity contained at pp. 544-66 of S. (R.J.).)  Although, as stated

in Branch, the issue of improper purpose may be raised at the subpoena stage, it
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will be difficult to establish at that point since the true purpose of the evidence will

often not be apparent until the subsequent proceeding.

93 At this point, it may be helpful to examine briefly the protection against the use of

derivative evidence.  Although the issue is not, at this stage, directly before the

Court, it may be helpful to say something about the broad scope of the protections

afforded to an accused at a later stage in the proceedings.  In S. (R.J.), Iacobucci

J. noted the semantic difficulties involved in any attempt to define "derivative

evidence".  He therefore proposed instead not a definition of the term, but rather

a test to identify the types of derivative evidence which should be excluded at a

later criminal trial.  This approach (at p. 561) excludes "evidence which could not

have been obtained, or the significance of which could not have been appreciated,

but for the testimony of a witness".  This "but for" test is to be applied in a flexible

and practical manner at the discretion of the trial judge.  The burden of proving

that the admission of this evidence would violate the residual protection against

self-incrimination found in s. 7 rests with the accused person claiming the

violation.  However, as a practical matter, much of the evidentiary burden will be

borne by the Crown.  This must follow since once the accused can point to a

"plausible connection" between the compelled testimony and the evidence, then

realistically only the Crown will have access to information as to how the evidence

was obtained.  This is the test which will eventually have to be applied at the

criminal trial of the respondents Gerald Phillips and Roger Parry should they claim

that evidence relied upon by the Crown was derived from their earlier testimony

given at the Westray Inquiry.
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94 There are as well other protections available under the Charter to an accused

compelled to testify before a public inquiry.  Section 11(d) allows an accused to

seek limits upon the publication of inquiry proceedings while they are continuing.

In cases of severe prejudice, an accused can seek a stay of the criminal charges if

the inquiry is found to function primarily as a substitute for a proper criminal

investigation or if the accused can demonstrate that he can no longer obtain a fair

trial as a result of adverse publicity pertaining to the inquiry.

95 Therefore, although there is no absolute rule that all witnesses other than accused

at their own trials are compellable, there is a presumption in our system of criminal

justice that persons will in fact be compellable witnesses.  Any harm which may

be suffered by a witness as a result of compelled testimony can be avoided by

granting the appropriate Charter remedy short of testimonial immunity.  If this

approach is adopted, Charter relief can be properly tailored to the actual harm

suffered.  Further, the search for truth is promoted by such a system which couples

a principle of broad compellability with Charter protections for the witness in

subsequent criminal proceedings.

96 The third factor relevant to the balance which must be struck between the rights of

the individual mine managers and the public interest in proceeding with a full

inquiry with compelled testimony is the consideration of the role of government

in the circumstances of this case.  There are, in this case, two separate sets of

proceedings; one is a public inquiry and the other is a criminal trial.  They are

initiated by the government, which is ultimately responsible for their conduct.

There is clearly a strong public interest in proceeding with the Inquiry, but there

is also a public interest in seeing that those guilty of criminal offences are brought
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to trial.  Even if, in the circumstances of this case, there is a reasonable likelihood

that the immediate holding of the Westray Inquiry is constitutionally incompatible

with later criminal trials, it will not, as a general rule, be for the courts to decide

which of the two proceedings should take precedence.

97 In the circumstances of this case, for example, the government must, and

undoubtedly has, carefully considered the choices open to it.  If it chooses to

proceed with the Westray Inquiry and to endow the Commissioner with an

unlimited power to subpoena, then it runs the risk that the criminal trials of the

accused managers may possibly be irreparably compromised either because much

of the evidence given at the Inquiry may prove to be inadmissible testimony or

derivative evidence at the criminal trial, or because excessive publicity will make

a fair trial impossible.  On the other hand, if the government wishes to take every

possible precaution to ensure that there is no risk to the criminal trials, then it

could choose to halt, delay, or limit the powers of the Inquiry.  To follow this latter

course, however, involves the inevitable risk that the public will lose faith both in

the government's ability and willingness to get at the truth and in the political

system as a whole.  Whatever route is selected, the courts must, as a general rule,

respect the government's choice.  A similar approach has been taken in the United

States in respect of criminal proceedings which followed a highly publicized

congressional inquiry.  In Delaney v. United States, 199 F.2d 107 (1st Cir. 1952),

Magruder C.J. stated at p. 114:

We think that the United States is put to a choice in this matter:  If
the United States, through its legislative department, acting
conscientiously pursuant to its conception of the public interest,
chooses to hold a public hearing inevitably resulting in such damaging
publicity prejudicial to a person awaiting trial on a pending indictment,
then the United States must accept the consequence that the judicial
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department, charged with the duty of assuring the defendant a fair trial
before an impartial jury, may find it necessary to postpone the trial
until by lapse of time the danger of the prejudice may reasonably be
thought to have been substantially removed.

98 In oral argument before this Court, the Attorney General of Nova Scotia

acknowledged the risks in proceeding immediately with a full inquiry.  He

nonetheless stated that his government considered the immediate resumption of the

Inquiry to be of such overriding importance to the community that it is willing to

accept the risk that the criminal prosecutions may be adversely affected or even

stayed as a result of the Inquiry proceedings.  The government is almost certainly

better placed than the courts to assess the need for and value of the Inquiry.  It is

best able to calculate and weigh the risks and benefits to the public of proceeding

with the Inquiry.  In the absence of demonstrated misconduct on the part of

government, such as a refusal to enforce the criminal law in a manner that amounts

to a flagrant impropriety, courts should not interfere with the choice it has made.

99 To put it another way, unless it can be shown that the government is acting in bad

faith, prior restraint of government action in creating and proceeding with a public

inquiry that is within its jurisdiction will be rare.  There is no evidence of bad faith

or of a refusal to enforce the criminal law in this case.  The government of Nova

Scotia has appreciated and considered the possibility that Gerald Phillips and

Roger Parry may never be brought to trial, and there is nothing to indicate that its

decision should be reviewed by this Court.  If the Inquiry were to be held prior to

the criminal trials by jury, it would be for the trial judge to determine the

appropriate remedy for the breach of any Charter rights which the hearings might

have occasioned.
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100 To summarize, there can be no doubt that the respondents Gerald Phillips and

Roger Parry would be compellable witnesses before the public Inquiry.  They

clearly meet all the requirements set out in S. (R.J.) and in Branch.  They are not

being called to testify in order to demonstrate their criminal guilt.  Rather, the

predominant purpose of obtaining their evidence is to further the objectives of the

Inquiry which are of very significant public importance central to the nature and

effectiveness of the Inquiry.

101 Nonetheless, although Phillips and Parry are compellable witnesses, there may be

grounds for objecting to individual questions posed to them which might go

beyond the purposes of the Inquiry.  For the moment, however, the only prejudice

which they stand to suffer relates to the use of evidence derived from their

testimony.  As indicated in Branch, this is not a sufficient ground for refusing to

compel them.

C.  Section 11(d):  The Right to a Fair Trial

102 The respondents Gerald Phillips and Roger Parry contend that the Appellate

Division of the Nova Scotia Supreme Court correctly determined that their rights

to a fair trial would be violated if the Westray Inquiry were to proceed prior to or

at the same time as their trials.  Their position differs from that of some of the

other participants in this appeal in two respects.  First, they argue that the Court of

Appeal applied the correct test as to when relief should be granted for a threatened

Charter breach.  This point is disputed by the appellant United Steelworkers of

America.  Secondly, the respondent managers assert that the Court of Appeal

properly considered the relevant factors which would affect the fairness of the trial
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and appropriately weighed these factors in light of the circumstances of this case.

A contrary position is taken by the Steelworkers, the Commissioner, those

Attorneys-General who address the issue and, to a lesser extent, the Westray

Families' Group.

1.  The threshold test for Charter relief

103 Section 11(d) of the Charter guarantees to every person charged with an offence

the right:

11.  . . .

(d)  to be presumed innocent until proven guilty according to law in a
fair and public hearing by an independent and impartial tribunal. . . .

104 The right to be presumed innocent is the single most important principle of our

system of criminal justice.  In R. v. Généreux, [1992] 1 S.C.R. 259, Lamer C.J.

explained, at pp. 282-83, the necessity of independence and impartiality to

ensure that a person is tried by a tribunal that is not biased in any way
and is in a position to render a decision which is based solely on the
merits of the case before it, according to law.  The decision-maker
should not be influenced by the parties to a case or by outside forces
except to the extent that he or she is persuaded by submissions and
arguments pertaining to the legal issues in dispute.  Secondly, however,
irrespective of any actual bias on the part of the tribunal, s. 11(d) seeks
to maintain the integrity of the judicial system by preventing any
reasonable apprehensions of such bias.

105 It is the fond hope and reasonable expectation of all Canadians that the unifying

foundation of these guarantees is the concept of fairness.  All persons charged with

an offence must have their criminal liability determined in proceedings which are
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fair.  The Nova Scotia Court of Appeal found that this fundamental constitutional

entitlement would be breached were the Westray Inquiry to proceed to hold public

hearings prior to the trials of the accused managers (on charges of, at that time,

violating provisions of the Occupational Health and Safety Act).  It must now be

determined whether the threat to the fair trial rights of the respondents Gerald

Phillips and Roger Parry require that the Inquiry proceedings be stayed.

106 The respondent mine managers and the Westray Families' Group identify several

aspects of the Inquiry which pose a risk to the fair trial interests of the accused.

The foremost is the concern that Gerald Phillips and Roger Parry will be

prejudiced by the pre-trial publicity which will undoubtedly accompany the

Inquiry hearings.  It is also contended that it would be unfair to subject these two

respondents to simultaneous proceedings (inquiry and trial) in respect of their role

in the Westray disaster, and to allow the Inquiry to continue prior to trial in light

of the record of close cooperation by Inquiry staff with the police.

107 No public hearings have yet been held by the Commissioner.  When this appeal

was argued the trials of the accused mine managers had not yet begun.  Any

infringement of their rights to a fair trial was then prospective in nature.  It will

still be helpful to address the preliminary question of when relief can be granted

for an anticipated Charter breach before turning to a consideration of the specific

question as to whether the impugned state action (the Inquiry) would have the

effects that it is alleged would flow from it, and whether those effects would

amount to a violation of s. 11(d) of the Charter.
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2.  When will relief be granted for a prospective Charter breach?

108 The onus of proving a Charter breach lies upon the individual who claims it.  It is

true that relief may be granted for a prospective Charter violation. (See Operation

Dismantle Inc., supra.)  However, relief will only be granted in circumstances

where the claimant is able to prove that there is a sufficiently serious risk that the

alleged violation will in fact occur.  In Operation Dismantle Inc., supra, where the

anticipated violation was of s. 7, Dickson C.J. adopted (at p. 458) the requirement

that the individual seeking to restrain government action must demonstrate a "high

degree of probability" that the Charter infringement will occur before the court will

grant relief.

109 Two cases have considered the issue of the proper test to apply to an apprehended

breach of s. 11(d).  In Canadian Broadcasting Corp. v. Keegstra (1986), 35 D.L.R.

(4th) 76, at p. 78, the Alberta Court of Appeal phrased the test as follows:  "is there

a real and substantial risk that a fair trial will be impossible in the circumstances

of the case if [the action is not restrained]".  The Ontario Court of Appeal adopted

this test in Dagenais v. Canadian Broadcasting Corp. (1992), 99 D.L.R. (4th) 326.

The majority reasons of Lamer C.J. in Dagenais v. Canadian Broadcasting Corp.,

[1994] 3 S.C.R. 835, focus upon arguments for and against a specific type of relief

(a publication ban) and do not specifically address the prior issue of the standard

of proof which must be met in order to obtain relief for prospective harm to a

Charter right.

110 Frankly, I cannot see much difference between the test of "high degree of

probability" and that of "a real and substantial risk".  The essence of both tests is
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that before a court will restrain government action, it must be satisfied that there

is a very real likelihood that in the absence of that relief an individual's Charter

rights will be prejudiced.  This determination cannot be made in the abstract.

Rather, the proper approach should be a contextual one, which takes into account

all the surrounding circumstances, including, for example, the nature of the right

said to be threatened and the extent to which the anticipated harm is susceptible of

proof.  This was the method advocated by Wilson J. in Edmonton Journal v. Alberta

(Attorney General), [1989] 2 S.C.R. 1326.  The nature and importance of the

government action sought to be restrained is also a significant factor but it should

be considered under s. 1 of the Charter.

111 Thus the applicable standard may fluctuate between the requirement of "a real and

substantial risk", "a high probability" or even a "virtual certainty" of a Charter

breach depending upon all the circumstances presented by the particular case and

the particular applicant.

112 In assessing a threatened breach of s. 11(d) of the Charter, it must be remembered

that the right to a fair trial is of fundamental importance to the criminal process.

This Court has already decided that the question of a breach or potential breach of

the s. 11(d) fair trial right is best determined at the time of trial:  Vermette, supra,

at p. 992.  While this is not an absolute rule, it is a factor which complicates the

task of an individual seeking to establish a prospective breach of the section as it

requires a court to speculate as to whether or not the right to a fair trial will be

violated when, in the future the criminal charges against the accused are brought

to trial.  Because it is an exercise in speculation, it will be difficult for the applicant

to demonstrate the high degree of probability that a Charter breach will occur
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which is required to warrant relief being granted.  As well it must be remembered

that an applicant will always have the opportunity to apply for relief to the trial

court once the prejudice, flowing, for example, from the publicity, is more easily

ascertainable and demonstrable.

3.  Section 11(d):  Public Inquiry and Pre-Trial Publicity

113 When this appeal was argued the trial of the respondents Roger Parry and Gerald

Phillips had not yet begun.  Their counsel indicated that they would probably elect

to be tried by a judge with a jury.  Since these reasons were circulated their trial

has begun before a judge sitting without a jury.  As a result the concern raised

pertaining to the effect of pre-trial publicity on potential jurors is no longer

relevant.  Yet, the question was argued at length before the Nova Scotia Court of

Appeal and this Court.  The reasons of the Nova Scotia Court of Appeal dealt with

the issue and complete submissions were made in the factums and oral argument.

In those circumstances I thought it might be helpful to consider the issue.

114 On this appeal, the bulk of the argument regarding a potential breach of s. 11(d)

dealt with the alleged prejudice the two accused would suffer if the inquiry

hearings are held prior to or concurrently with their trials.  Although objections

were taken to the holding of any public hearings, it is clear that it is not the

hearings themselves, but rather the publication of evidence given at those hearings

which probably will be read by potential jurors in the subsequent criminal trials

which the accused find objectionable.  The Court of Appeal did not feel that it

would be possible or practical to conduct the hearings with anything short of full

and unrestricted publicity.  I disagree with this view.  Nonetheless, in order to
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assess the merits of the s. 11(d) claims, it is necessary to consider the effects which

unrestricted public hearings would have upon the rights of the two accused to a fair

trial by jury.

115 The May 9 blast killed 26 men.  A tragedy of this magnitude, occurring within a

vital local industry, will inevitably be followed by an explosion of public concern

and a great deal of publicity relating to the event.  The public appetite for

information and the tremendous media response to it arise from the nature of the

event itself.  An inquiry may increase this appetite, but it is not responsible for its

creation.  The task here is to assess the prejudice which may arise from the media

coverage of the Inquiry.  This analysis cannot be undertaken in a vacuum.  The

extensive publicity which the events of May 9 have already received must be borne

in mind.

116 Openness has long been a feature of our system of criminal justice.  Various

justifications for the public nature of most criminal proceedings have been put

forward.  Most relate in some way to the simple truth that an individual is much

less likely to be subject to unfair or oppressive treatment at the hands of the State

if tried in open proceedings.  As well, the public is much more likely to have

confidence in an open system.  The benefits of openness are not restricted to the

criminal justice system but apply as well to civil proceedings:  Edmonton Journal

v. Alberta (Attorney General), supra.  The conduct of a public inquiry is no

different, although it may differ from a criminal trial in that the inquiry process

itself may be more important than the result.
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117 Open hearings function as a means of restoring the public confidence in the

affected industry and in the regulations pertaining to it and their enforcement.  As

well, it can serve as a type of healing therapy for a community shocked and

angered by a tragedy.  It can channel the natural desire to assign blame and exact

retribution into a constructive exercise providing recommendations for reform and

improvement.  In the wake of the Sick Children Hospital Inquiry conducted by

Justice Grange it was written:

Imagine that the public had no access to the proceedings of the lengthy
and costly Grange Inquiry into the deaths of babies at Toronto's Sick
Children's Hospital, and was informed at the end of its vague
conclusion that some babies had been killed by an unknown or
unnamed individual.  Such a conclusion to the state's failure to solve a
string of murders deeply troubling to the population, after extensive
investigation, prosecution and inquiry procedures, would have been
entirely unacceptable.  The Grange Inquiry was open, however, and one
of the virtues of the exercise in openness was that the public became
privy to the problems the state faced in trying to solve the mysterious
deaths and could assess the efficacy of the state's actions.  Where
different phases of the proceedings are closed or where information
about them is censored, the public's ability to judge the functioning of
the system, rate the government's performance and call for change is
effectively removed.

(Jamie Cameron, "Comment:  The Constitutional Domestication of our Courts --

Openness and Publicity in Judicial Proceedings under the Charter" in Philip

Anisman and Allen M. Linden, eds., The Media, the Courts and the Charter (1986),

331, at pp. 340-41.)

118 Brandeis J. writing extra-judicially of the need for openness put it very succinctly

and well when he said that "sunlight is the most powerful of disinfectants".  (See

Sir Louis Blom-Cooper, "Public Inquiries" (1993), 46 Cur. Leg. Prob. 204, at

p. 211, n. 9.)
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119 What, then, are the interests which must be weighed in determining whether or not

the Westray Inquiry should proceed?  On one side stand the interests of the public

in a timely and open inquiry into a tragedy occurring in an important local

industry.  There is, as well, the government interest in having the state-appointed

Commissioner proceed with the tasks assigned to him by the Order in Council,

including the making of recommendations which might prevent a future tragedy.

120 On the other side are the fair trial interests of the accused.  The experience of the

Grange Inquiry, and, more recently, the Hughes Inquiry into events at the Mount

Cashel Orphanage, serve as examples of the extent to which the details of public

hearings will receive media coverage.  These Inquiries demonstrate that there is a

risk that jurors may hear and be influenced by evidence which is not admissible at

trial but which, owing to its more relaxed procedures, has been admitted during an

inquiry.  This will be particularly true of the testimony of accused persons given

at a public inquiry.  These individuals may be compellable at the public inquiry but

certainly not at their trial.  The notoriety which they have achieved merely by

virtue of being charged will almost certainly guarantee that their testimony at the

Inquiry will be widely reported.  Therefore, in order to avoid the risks that

potential jurors will be influenced by exposure to this evidence which, unless the

accused elects to testify, will certainly be inadmissible at trial, a court may, upon

proper notice to interested parties, order a restraint on the publication of the

testimony or a portion of the testimony of accused persons.  This procedure would

accord with the ability of courts to order bans on the publication of evidence given

in other pre-trial proceedings, which may not be admissible at trial.  See for

example, Criminal Code, R.S.C., 1985, c. C-46, ss. 517 (bail hearings) and 539

(preliminary inquiries).
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121 Another feature of public inquiries with potential implications for juror impartiality

and fair trial rights is the fact that the inquiry will normally reach some conclusions

on the facts.  The reasoning in Nelles v. Ontario, supra, referred to with approval

by this Court in Starr v. Houlden, supra, precludes a provincial inquiry from

reaching any conclusions as to criminal liability, or "naming names".  Yet it is

quite possible that some of the findings of fact reached by an inquiry would, if

known and accepted by jurors, impair their ability to judge a case impartially.

122 Counsel for the respondent Roger Parry gave an example which I find persuasive.

In filing his report, the Commissioner may, for example, state that, in his opinion,

the May 9 explosion was caused by an excessive build-up of coal dust.  Coal dust

build-up is a variable which can usually be controlled by careful mine management

techniques.  The responsibility for ensuring that such tasks are carried out is

assigned to the manager and the underground manager under the Coal Mines

Regulation Act.  It may be, however, that the defence presented by the two accused

mine managers at their trial will be that the explosion was not caused by an

accumulation of coal dust, but rather by an unforseen and unpreventable build-up

of methane gas.  Jurors who have already heard the conclusions of the

Commissioner as to the cause of the explosion may reject that defence out of hand

rather than examining its merit on the basis of the evidence presented at the

criminal trial.

123 The respondents Gerald Phillips and Roger Parry argued that our jury system is

incapable of disabusing jurors of the effects of any pre-trial reports they may have

heard concerning the proceedings of an inquiry.  I cannot accept that argument in

its entirety.  However, I do accept the distinction drawn by the respondent Parry
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between the prejudicial effects of the publication of evidence taken at the Inquiry

and the prejudicial effects of the publication of the Commissioner's final report.

124 Public inquiries such as the one which is the subject of this appeal are not and

cannot be mere substitutes for criminal proceedings.  That their primary purpose

is not to assign responsibility or blame is not always recognized by the public.  In

the eyes of most citizens, a public inquiry has many of the characteristics of a

criminal trial.  The inquiry is often chaired by a judge, who hears the testimony of

witnesses under oath and the submissions of lawyers, and who draws conclusions

from the evidence presented.  A potential juror watching parts of televised hearings

may not be unduly influenced by the testimony of any particular witness or

witnesses.  Common sense, however, suggests that the potential for lasting

impartiality is much less when what is published are the carefully reasoned

conclusions of a judge who has heard all the testimony and examined all of the

evidence relevant to the inquiry mandate.  The publication of these findings of

facts and conclusions will create a much greater risk of prejudice to fair trial rights.

It is this distinction which may require a different treatment of evidence presented

in a public hearing and the final inquiry report.  Thus, for example, the publication

of the final report of the Hughes Inquiry was delayed until the completion of the

trials of all the former brothers of Mount Cashel.

125 Some of the ideas expressed recently in Dagenais v. Canadian Broadcasting Corp.,

supra, concerning the nature of the risks posed by pre-trial publicity to the fair trial

rights of individual accused should be repeated.  The influence which publicity will

have upon jurors must be assessed in light of the circumstances presented by each

case.  Despite the helpful studies of social scientists in this area, identifying the
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lasting effects of publicity on jurors remains an inexact science.  Recent increases

in the number of studies which have been done on juror prejudice are encouraging

and promise better guidance for the future.  I do not think it possible yet, however,

to disregard the warning given in 1952 by Frankfurter J. dissenting in Stroble v.

California, 343 U.S. 181 (1952), at p. 201:

Science with all its advances has not given us instruments for
determining when the impact of such newspaper exploitation has spent
itself or whether the powerful impression bound to be made by such
inflaming articles as here preceded the trial can be dissipated in the
mind of the average juror by the tame and often pedestrian proceedings
in court.

Perhaps science will one day be able to prove that in certain situations juror

prejudice is inescapable.  Until that time, common sense must provide guidance in

these decisions.

126 What factors should be considered in assessing the effect of publicity?  The

circumstances in which the impugned publicity or threatened publicity occurs must

be reviewed.  The form which the publicity takes (i.e., television or print), the size

of the geographical area over which it is disseminated and the extent of the

audience are all relevant considerations.  The existence of prior unrestrained

publicity or other publication sources which are not subject to restraint proceedings

is pertinent.  So too is the nature of the publicity sought to be restrained.  For

example, if a docudrama were to identify the accused in all but name and portray

them clearly as the actual perfidious perpetrators of the crime with which they

were charged then the docudrama might well have a negative impact upon the

presumption of innocence with which each juror must begin a trial.  Consideration

must also be given to the extent to which the publicity is a complete report or at
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least a comprehensive summary of the proceedings rather than merely a collection

of "soundbites" which do not accurately represent the proceedings as a whole.

Further, the way in which the publication is presented is important particularly if

the testimony is commented upon in an unfair and prejudicial manner by

journalists or others.

127 A related factor is whether or not the publication is inflammatory.  For example,

there may be expression by journalists or others that the accused are criminally

liable.  In cases such as Dagenais v. Canadian Broadcasting Corp., supra, Kenny,

supra, and R. v. French (No. 2) (1991), 93 Nfld. & P.E.I.R. 14 (Nfld. S.C.T.D.),

etc., it was easier to assess the effect upon the impartiality of jurors since the

publications had already occurred.  Where, as here, publication pertaining to the

Inquiry testimony is anticipated, the assessment is necessarily more speculative.

128 All these considerations form a part of the judicial task in determining an

application to restrain an alleged impending breach of s. 11(d).  They should not,

however, overshadow the true goal of the analysis.  What must be found in order

for relief to be granted is that there is a high probability that the effect of

publicizing inquiry hearings will be to leave potential jurors so irreparably

prejudiced or to so impair the presumption of innocence that a fair trial is

impossible.  Such a conclusion does not necessarily follow upon proof that there

has been or will be a great deal of publicity given to the hearings.  Evidence

establishing the probable effects of the publicity is also required.

129 It is for this reason that I must respectfully disagree with the suggestion made by

the trial judge in Kenny, supra, at p. 351, that an accused enjoys a constitutional
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right to "be free from excessive adverse publicity while his or her trial is pending".

The right which the accused enjoys is a right to a fair trial.  If excessive adverse

pre-trial publicity will violate this right, then s. 24(1) of the Charter requires that

judicial relief be given.  But relief should only follow satisfactory proof of a link

between the publicity and its adverse effects.  Negative publicity does not, in itself,

preclude a fair trial.  The nexus between publicity and its lasting effects may not

be susceptible of scientific proof, but the focus must be upon that link and not upon

the mere existence of publicity.

130 Further, the examination of the effects of publicity cannot be undertaken in

isolation.  The alleged partiality of jurors can only be measured in the context of

the highly developed system of safeguards which have evolved in order to prevent

just such a problem.  Only when these safeguards are inadequate to guarantee

impartiality will s. 11(d) be breached.  This simple determination requires the

resolution of two difficult questions.  First, what is an impartial juror?  Second,

when do the safeguards of the jury system prevent juror prejudice?

131 The difficulties inherent in defining an impartial jury were pointed out by Newton

N. Minow and Fred H. Cate in "Who Is an Impartial Juror in an Age of Mass

Media?" (1991), 40 American Univ. L. Rev. 631.  The authors note (at pp. 637-38)

that in the early days of the jury system, jurors were required to be familiar with

the facts and parties to a case in order to be eligible to serve.  An accused was

literally "judged by his peers".  Juries and trials became more sophisticated, and

it was no longer seen as necessary that individual jurors be familiar with the case.

As concern for the individual rights of the accused developed, it became preferable

for jurors to be objective, and this was facilitated if they had no previous
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knowledge of the facts.  However, even before the days of television and mass

media coverage, this ideal was criticized by the American writer Mark Twain, as

quoted in Minow and Cate, supra, at p. 634:

[when juries were first used] news could not travel fast, and hence
[one] could easily find a jury of honest, intelligent men who had not
heard of the case they were called to try -- but in our day of telegraph
and newspapers [this] plan compels us to swear in juries composed of
fools and rascals, because the system rigidly excludes honest men and
men of brains.

132 The objective of finding 12 jurors who know nothing of the facts of a

highly-publicized case is, today, patently unrealistic.  Just as clearly, impartiality

cannot be equated with ignorance of all the facts of the case.  A definition of an

impartial juror today must take into account not only all our present methods of

communication and news reporting techniques, but also the heightened protection

of individual rights which has existed in this country since the introduction of the

Charter in 1982.  It comes down to this:  in order to hold a fair trial it must be

possible to find jurors who, although familiar with the case, are able to discard any

previously formed opinions and to embark upon their duties armed with both an

assumption that the accused is innocent until proven otherwise, and a willingness

to determine liability based solely on the evidence presented at trial.

133 I am of the view that this objective is readily attainable in the vast majority of

criminal trials even in the face of a great deal of publicity.  The jury system is a

cornerstone of our democratic society.  The presence of a jury has for centuries

been the hallmark of a fair trial.  I cannot accept the contention that increasing

mass media attention to a particular case has made this vital institution either

obsolete or unworkable.  There is no doubt that extensive publicity can prompt
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discussion, speculation, and the formation of preliminary opinions in the minds of

potential jurors.  However, the strength of the jury has always been the faith

accorded to the good will and good sense of the individual jurors in any given case.

The confidence in the ability of jurors to accomplish their tasks has been put in this

way in R. v. W. (D.), [1991] 1 S.C.R. 742, at p. 761:

Today's jurors are intelligent and conscientious, anxious to perform
their duties as jurors in the best possible manner.  They are not likely
to be forgetful of instructions.  The following passage from R. v. Lane
and Ross (1969), 6 C.R.N.S. 273 (Ont. S.C.), at p. 279, approved in R.
v. Corbett, [1988] 1 S.C.R. 670, at p. 695, is apposite:

The danger of a miscarriage of justice clearly exists and must be
taken into account but, on the other hand, I do not feel that, in
deciding a question of this kind, one must proceed on the
assumption that jurors are morons, completely devoid of
intelligence and totally incapable of understanding a rule of
evidence of this type or of acting in accordance with it.  If such
were the case there would be no justification at all for the existence
of juries.  . . .  [Emphasis in original.]

134 The solemnity of the juror's oath, the existence of procedures such as change of

venue and challenge for cause, and the careful attention which jurors pay to the

instructions of a judge all help to ensure that jurors will carry out their duties

impartially.  In rare cases, sufficient proof that these safeguards are not likely to

prevent juror bias may warrant some form of relief being granted under s. 24(1) of

the Charter.  The relief may take many forms.  It may be the enjoining of hearings

at a public inquiry, a publication ban on some of the evidence given at the inquiry,

a staying of the criminal charges, or the imposition of additional protections for the

defence at the stage of jury selection:  see, as an early example, R. v. Kray (1969),

53 Cr. App. R. 412, referred to with approval in R. v. Hubbert (1975), 29 C.C.C.

(2d) 279, aff'd [1977] 2 S.C.R. 267.  As this Court has held in the past, this type

of relief will not be granted on the basis of speculation alone.  Normally the time
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for assessing whether or not an accused's fair trial rights have been so impaired

that s. 24(1) relief is required will be at the time of jury selection:  Vermette, supra;

R. v. Sherratt, [1991] 1 S.C.R. 509.

135 It is not necessary to spend time reviewing the proper method of considering a

publication ban.  That is now set out in the reasons of Lamer C.J.  in Dagenais v.

Canadian Broadcasting Corp.  Namely, the publications ban should only be ordered

when:  (a) such a ban is necessary in order to prevent a real and substantial risk to

the fairness of the trial, because reasonably available alternative measures will not

prevent the risk; and (b) the salutary effects of the publication ban outweigh the

deleterious effects to the free expression of those affected by the ban.  This is the

test that must be applied in this case.

136 It is significant that other jurisdictions have also adopted stringent tests that must

be met by those seeking to ban pre-trial publication in order to prevent an accused's

fair trial being compromised.  In England, fair trial rights are statutorily protected

and enforced by means of a contempt of court process.  There the Court of Appeal

recently held that the section of the Contempt of Court Act 1981 (U.K.), 1981, c. 49,

which endows courts with the power to order bans imposes three requirements

which an applicant must satisfy.  These are:  (1) "that publication would create  `a

substantial risk of prejudice to the administration of justice'"; (2) that the ban

"`appears to be necessary for avoiding' that risk"; and (3) that the court, "having

regard to the competing public interests of ensuring a fair trial and of open justice,

considers it appropriate to make an order".  See Ex parte Telegraph plc, [1993] 2

All E.R. 971, at p. 975.
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137 The American position can be even stricter.  In a leading "prior restraint" case the

United States Supreme Court ruled that an applicant for a publication ban must

introduce evidence to prove (1) the probable nature of and extent to which pre-trial

publicity would influence potential jurors; (2) that other measures would not be

likely to mitigate the effects of pre-trial publicity; and (3) that the limit on

publication will probably prevent the threatened prejudice.  See Nebraska Press

Assn. v. Stuart, 427 U.S. 539 (1976), at p. 562.  However, in a later case the court

suggested that this test should be relaxed when applied to pre-trial proceedings,

where judges may order "protective measures even when they are not strictly and

inescapably necessary":  Gannett Co. v. DePasquale, 443 U.S. 368 (1979), at

p. 378.

138 One other issue which was raised in the context of fair trial rights and pre-trial

publicity was whether an accused who has elected trial by judge alone can

nonetheless assert a breach of his or her fair trial rights by reason of pre-trial

publicity.  This issue does not arise directly in this appeal since, as of the date of

the hearing of the appeal, both accused were deemed to have elected trial by judge

and jury.  Nonetheless, the point was raised in argument as it appears that both

accused respondents had indicated some interest in a trial by judge alone prior to

the laying of the preferred indictments.

139 In my view, an individual who has elected to be tried by judge alone cannot also

claim that his fair trial rights have been breached by excessive pre-trial publicity.

This was the view of the Newfoundland Court of Appeal in R. v. Burke (No. 3)

(1994), 117 Nfld. & P.E.I.R. 191, at p. 208 (per Gushue J.A., dissenting on another

point).  The process of electing the mode of trial is a voluntary exercise freely
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undertaken by the accused.  It follows that an accused must accept all of the

consequences flowing from his choice of mode of trial.  One of these is that if trial

by judge alone is selected it must be assumed that a trial judge trained to be

objective and well-versed in the legal burden resting upon the prosecution can

readily disabuse him- or herself of the prejudicial effects of pre-trial publicity.

140 In summary the following can be stated.  The public Inquiry is important to the

province of Nova Scotia and all concerned with the mining industry.  The

compelled testimony of the mine managers is vitally important to this Inquiry.

Canadian statutes relating to evidence and the Charter have indicated a preference

for compelled testimony coupled with later protection for the witness.  The Nova

Scotia Government has considered and acknowledged the risk it runs with regard

to the criminal charges in choosing to proceed with the inquiry.  That decision

should not be reversed by the court.  At this time the balance between individual

and public rights which must be drawn under s. 7 favours the public interest in

proceeding with the Westray Inquiry and with the hearing of whatever compelled

testimony the Commissioner may decide is necessary to perform his allotted task.

141 As well, some general principles can be seen to apply to the problems which may

arise from proceeding with both public inquiries and criminal charges against some

witnesses to be called at those public inquiries.

142 1.  Public inquiries often play an important role in satisfying public interest and

concern as to the cause of a tragedy, the safety of persons involved in the operation

of the institution or industry to be investigated, the nature of the applicable safety
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regulations, the governmental enforcement of those regulations and procedures,

and recommendations for the future safety of the industry or institution.

143 2.  The right to a fair trial is of fundamental importance and must always be

carefully considered in determining whether Charter remedies should be granted

in order to protect that right.

144 3.  The importance of public inquiries requires that all persons with relevant

evidence to be given will be subject to subpoena and compellable to testify as

witnesses.

145 4.  The rights of those witnesses are generally protected by the provisions of the

Charter, particularly ss. 11(d), 13 and 7.

146 5.  Not only will the witness have the right not to have the testimony given used

to incriminate him or her, there will also be protection from the use of "derivative

evidence" as provided by S. (R.J.).

147 6.  Those seeking to have the court ban the publication of evidence have the burden

of establishing the necessity of the ban.  That is to say they must demonstrate that

the effect of publicizing the evidence will be to leave potential jurors irreparably

prejudiced or so impair the presumption of innocence that a fair trial is impossible.

Before relief is granted in order to preserve the right to a fair trial, satisfactory

proof of the link between the publicity and its adverse effect must be given.
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148 7.  Assessment of the effect of the publicity on the right to a fair trial must take

place in the context of the existing procedures to safeguard the selection of jurors.

Further, the nature and extent of the publicity must be considered.

149 8.  The applicant seeking the ban must establish that there are no alternative means

available to prevent the harm the ban seeks to prevent.

150 9.  The remedy should not extend beyond the minimum relief required to ensure

the fair trial of the witness.

151 10.  In some circumstances proceeding with the public inquiry may so jeopardize

the criminal trial of a witness called at the inquiry that it may be stayed or result

in important evidence being held to be inadmissible at the criminal trial.  In those

situations it is the executive branch of government which should make the decision

whether to proceed with the public inquiry.  That decision should not, except in

rare circumstances, be set aside by a court.

152 11.  If the accused elect trial before a judge alone then pre-trial publicity will not

be a factor to be taken into consideration in assessing the fairness of the trial.
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4.  Application of the Principles

A. Would the Section 11(d) Rights of the Accused be Violated by Proceeding
with the Inquiry?

153 First, it must be determined whether the respondent mine managers have satisfied

the burden of proof which lies upon them to demonstrate that the holding of the

public hearings prior to or concurrently with the trials of the two accused would

violate their fair trial rights.  In my opinion, subject to two possible exceptions,

they have not.  This conclusion does not preclude them from making submissions

to a court at a later time that they have by that time suffered more prejudice to their

fair trial rights than I can reasonably foresee at this point.  If at that stage they

successfully establish the requisite degree of prejudice, they will no doubt be

granted appropriate relief.

154 The two accused contend that there are three general types of unfairness which

they will suffer as a result of the Inquiry hearings.  These are:  the adverse effects

of the publicity which is sure to accompany the public hearings of the inquiry, the

fact that the two accused may be subject to simultaneous criminal and inquiry

proceedings, and the allegedly unfair and oppressive collaboration of the RCMP

and the Commission staff.

(i)  Adverse publicity

155 There is no doubt that the Westray disaster has been the subject of intense media

attention for over two years.  It is reasonable to assume that this same attention will

continue unabated at both the Westray Inquiry and the criminal trials of the
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accused mine managers.  Evidence was adduced that over 860 articles pertaining

to the event and the subsequent proceedings have appeared in the two Halifax

newspapers alone.  The sheer magnitude of coverage indicates that there is a risk

that the fair trial interests of the accused individuals may be jeopardized.

156 Little evidence was lead, however, on the nature of this coverage.  The sample

newspaper articles submitted deal principally with the progress of the Inquiry.  The

articles are not inflammatory, and seem to be objective.  The two accused are

mentioned only in passing.  I have no reason to doubt the claims made by some of

the respondents that the press has reported allegations of poor mining and safety

practices at the mine while it was under the supervision of the two accused, but

unfortunately no examples of this negative publicity were produced.

157 The form of the publicity is also relevant.  The publicity to this point is news

coverage which, in theory, should mean the accurate and unbiased reporting of

events as they unfold.  This is a far different and less damaging form of publicity

than say a fictionalized docudrama which appears to identify the accused as evil

people who have committed the very crime with which they are charged.

158 There has been no evidence put forward that the publicity to date has resulted in

any actual bias in the community from which the jury pool will eventually be

drawn.  Nor has any explanation been offered as to why the standard safeguards

for guaranteeing an impartial jury will not function adequately in this case.

Neither has there been any attempt to demonstrate why publicity from the inquiry

in particular will prejudice jurors more than any of the publicity which has already

occurred.
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159 Although the Court of Appeal held that nothing short of a stay of the inquiry

hearings could adequately prevent the threat posed to the Charter rights of the

accused persons, a closer review of the reasons of Hallett J.A., at p. 259, suggests

that the threat posed by publicity was not his primary concern:

I have considered whether in camera sessions or publication bans or a
combination of the two would be sufficient safeguards to allow the
inquiry to proceed.  That solution does not respond to the anticipated
breaches of the respondents' right to silence if the hearings proceed.  I
also agree with Chief Justice Glube that public inquiries should be
public.

Delaying the filing of the Commissioner's report until after the
trials does not answer the problem as the public hearings would have
gone ahead in the meantime with the consequent infringement of the
respondents' Charter rights.  Most importantly the Commissioner's
mandate cannot be fulfilled until he delves into the cause of the
explosion and that can only be done after the respondents' trials.
[Emphasis added.]

Hallett J.A. also conceded at pp. 251-52 that:

There is a temptation to apply Vermette and simply say any Charter
infringement issues can be dealt with at the trial.  . . .  While such a
course of action might be satisfactory to deal with the effect of pretrial
publicity on the respondents right to a fair trial, it would not take into
account the unfairness that is created by the Commissioner's ability to
conduct an investigation into the respondents' involvement, if any,
leading to the explosion without the respondents having the protection
of normal criminal law procedures. . . .  [Emphasis added.]

160 These statements indicate that the hearings were stayed primarily on the basis of

an apprehended violation of the accused persons' right to silence, rather than owing

to a threat to their fair trial rights.  In light of the protection provided to the

witnesses relative to the testimony at the Inquiry, no such threat to the right to

silence exists in the circumstances of this case.  In the absence of that threat, it
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appears that the Court of Appeal might have concluded that merely proceeding

with the public hearing did not present a serious risk to the s. 11(d) rights of the

respondents Roger Parry and Gerald Phillips.

161 In my view, the Westray Inquiry hearings would not present an unacceptable risk

to the s. 11(d) fair trial rights of the respondent managers.  Often the publicity

pertaining to the evidence given at the Inquiry will have little effect on potential

jurors.  The impact may be fleeting and quickly fade away.  How very quickly the

details of a news story can be forgotten.  The passage of a very few days may

suffice to dim if not obliterate the memory of the reporting of Inquiry evidence.

The likelihood of a prejudicial effect upon fair trial rights may be small indeed, a

minor item washed away in the flood of information generated daily by the media.

162 However, the publication of the testimony of the two accused managers presents

a very different situation.  Obviously anything said by the accused will have a far

greater impact than the evidence of many other witnesses.  There is a real

possibility that it will be stressed in media reports and well remembered by

potential jurors.  Yet, as accused, the managers can never be required to testify at

their trial.  The publication of their evidence at the Inquiry might mean that

potential jurors would have been exposed to testimony that they might never hear

at the trial.  This coupled with the fact that it came from the accused themselves

would make it difficult for jurors, despite their good intentions and the best of

instructions from the trial judge to set it aside and leave it out of their

considerations.  In respect of this evidence, then, there is a clearly identifiable and

serious risk that the fair trial rights of the two accused will be jeopardized.  The

risk does not warrant the staying of the hearings.  Rather, if the trial had proceeded
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before a judge and jury an appropriate remedy for this breach would have been an

application by Roger Parry and Gerald Phillips to the Commissioner for an order

banning the publication of all or a part of their testimony.  The decision of the

Commissioner could have been appealed to a judge of the court with jurisdiction

to hear the pending criminal charges.  This issue is no longer relevant in light of

the election of Parry and Phillips to be tried by a judge alone.

163 The second condition relates to the Commissioner's final report.  For the reasons

set out earlier, I am of the view that the publication of the Commissioner's

conclusions prior to the completion of the criminal trials could have very well

influenced the jurors in their deliberations.  The publication of the report should

be delayed until such time as Parry and Phillips have had an opportunity to review

it and, if so advised, to bring an application to ban its publication until such time

as the criminal charges had been disposed of after trial or stayed.

(ii)  Concurrent Proceedings

164 The respondent Roger Parry takes the position that the oppressive nature of the

state's simultaneously taking action against himself and Gerald Phillips in two

separate proceedings constitutes a violation of his s. 11(d) rights.  In my opinion,

this submission is not sufficiently supported by the evidence to warrant the

granting of prospective relief.

165 Neither the fact that an individual is subject to other judicial or state-initiated

proceedings in addition to a criminal trial (Re Orysiuk and The Queen (1977), 37

C.C.C. (2d) 445 (Alta. C.A.)) nor that these proceedings may be held
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contemporaneously with the criminal trial (Stickney v. Trusz (1973), 2 O.R. (2d)

469 (H.C.)) precludes the fairness of that trial.  As with pre-trial publicity or any

other action or circumstance which is alleged to jeopardize an accused's fair trial

rights, what must be proven is not simply the act itself or the existence of the

circumstances, but rather the prejudice which flows from them.  That prejudice has

not been demonstrated in this case.  As a general rule, it is desirable that the public

inquiry proceed as quickly as possible.  However, in the present case, as the

Attorney General has elected to proceed with and is now well into the criminal

trial, I trust that such care and courtesy will be displayed by the Commission and

the judge presiding at the trial that the managers and their counsel will not be

unduly prejudiced by the commencement of simultaneous proceedings.

166 The respondent Parry claims that he will be subjected to increased legal costs if the

Inquiry is held concurrently with the trial.  I am not convinced that this is

necessarily so, but in any event it has never been recognized that the cost of a

criminal trial to the accused constitutes a denial of constitutional rights.  It is true

that simultaneous proceedings may impose a higher level of stress upon an

accused.  Yet this does not establish that the accused will be unable to obtain a fair

trial.  It might conversely be argued that an accused's stress, although higher in

intensity, will be shorter in duration since concurrent proceedings will lead to a

quicker resolution of all matters than would be the case if the proceedings were

consecutive.

167 Should the criminal trials of the two accused have been held simultaneously with

the public inquiry they would present no more than a potential risk.  That potential

risk would not be enough to establish a breach of s. 11(d).  To hold to the contrary
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would jeopardize all civil actions, administrative hearings, and professional

disciplinary proceedings which relate in some manner to criminal trials and

proceed contemporaneously with them.

(iii)  Complicity between the police and the Inquiry

168 The respondent Roger Parry also asserts that his right to a fair trial has been

jeopardized by the cooperation of the police and the Commissioner in the amassing

of evidence against him.  I do not think that the respondent has produced the

evidence required to substantiate his claim that the conduct of the officials in this

case amounted to the type of "unwelcome complicity" cautioned against by La

Forest J. in R. v. Colarusso, [1994] 1 S.C.R. 20.

169 This tragedy occurred in a small community.  Judicial, administrative and police

resources must have been strained in the aftermath of the explosion.  Cooperation

between different agencies must have been not only efficient and sensible, but also

perhaps the only way to proceed with the enormous investigative tasks required.

The mere fact that the RCMP received a list of documents from the Inquiry which

it later proceeded to seize under a search warrant does not mean that a fair trial is

no longer possible.  There is no evidence that the police could not have received

the same documents directly from the company.  Obviously the privacy interest in

the mandatory records which must be maintained by a company in this heavily

regulated industry is likely to be extremely low.  I am not satisfied that any Charter

breach has been established.  Furthermore, the impact of the alleged complicity

upon the fair trial rights of the accused should, as a rule, be assessed at the time of

the trial.
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B.  Guidelines for the Commissioner

170 Were the public hearings to be held today, evidence which, if published, runs a

sufficiently high risk of prejudicing the accused persons' constitutional right to a

fair trial by jury would be the testimony of the accused themselves.  Accordingly,

the Commissioner could, upon the application of Roger Parry and Gerald Phillips,

consider imposing a ban on the publication of all or a part of their evidence.

Further, the report of the Commissioner should not be released until such time as

Parry and Phillips had an opportunity to review it and, if so advised, to bring an

application to ban its publication until such time as the criminal charges have been

disposed of after trial by jury or stayed.  The Westray Families' Group suggested

that the Court could offer some further guidance to the appellant Commissioner as

to how to deal with some of the other threats to fair trial rights which may arise

during the course of the Inquiry.  This would be to embark upon an unnecessary

and highly speculative course.  Further, it must be emphasized that the individual

charged with the conduct of a public inquiry is best suited to assess the potentially

harmful effects of evidence introduced at the inquiry.  The judicial use by a

commissioner of flexible ad hoc measures adapted to overcome individual threats

to fair trial rights represents the most efficient means of protecting constitutional

rights during the inquiry process and the criminal proceedings.

171 The Commissioner is granted some power to control the inquiry proceedings.

Under s. 5 of the Public Inquiries Act, the powers of a commissioner appointed

under the Act include the following:

5  The commissioner or commissioners shall have the same power
to enforce the attendance of persons as witnesses and to compel them
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to give evidence and produce documents and things as is vested in the
Supreme Court or a judge thereof in civil cases, and the same privileges
and immunities as a judge of the Supreme Court.

The appellant union submits that this section should be given a broad

interpretation.  In its view, these powers include by necessary implication, the

ability to order whatever measures are necessary to control the proceedings and

protect individual rights.  Thus, asserts the union, the Commissioner alone has the

power to order in camera hearings, delay or ban publication of certain evidence

introduced at the Inquiry, or delay the release of its conclusions.

172 The respondent Families' Group does not read the section so widely.  They submit

that, since the section contains no express power to provide protective measures,

the only way to obtain them is for the Commissioner to seek an order from the

Nova Scotia Supreme Court.

173 Some support for the position of the appellant union may be found in the

authorities and in the writing of Law Reform Commissions.  The Ontario Act,

unlike either the Alberta or the Nova Scotia Act, specifically provides that any

hearings are to be held in public subject to a discretion to hold closed hearings.

Nonetheless, the Alberta Law Reform Institute was of the view that under its Act

(which, like the Nova Scotia Act, is silent on whether or not hearings are to be

public) the openness principle favoured public hearings in an inquiry, but that a

commission would still have an implicit power to control its proceedings by means

of holding in camera hearings.  Both the Alberta and the Ontario Law Reform

reports, supra, recommend that a limited power to grant publication bans be

enacted without ever directly addressing the issue of whether or not such a power
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may already be included amongst the more general powers of an inquiry:  see

Alberta Law Reform Institute, Recommendations 15 and 16, and Ontario Report,

Recommendation 17.

174 Judicial comments on this section suggest that commissions of inquiry have a

general power to control their proceedings and are not tied to a narrow

interpretation of the enabling statute:  Re Yanover and Kiroff and The Queen (1974),

6 O.R. (2d) 478 (C.A.), at pp. 490-91, and Solicitor General of Canada v. Royal

Commission of Inquiry (Health Records in Ontario), [1981] 2 S.C.R. 494, at

pp. 524-25.

175 In my view, the nature and the purpose of public inquiries require courts to give

a generous interpretation to a commissioner's powers to control their own

proceedings under the Nova Scotia Act.  One of the functions of an inquiry is to

insulate an investigation from both the legislative and the judicial branches of

government.  It is crucial that an inquiry both be and appear to be independent and

impartial in order to satisfy the public desire to learn the truth.  It is the

commissioner who must be responsible for ensuring that the hearings are as public

as possible yet still maintain the essential rights of the individual witnesses.

176 On the other hand, when relief is sought upon the basis that to continue with

current inquiry proceedings without any restraint will prejudice a subsequent

criminal trial, it is arguable that the court charged with the subsequent trial is the

best suited to decide the nature of the restraints to be issued.  This was the

approach adopted by Lamer C.J. in Dagenais v. Canadian Broadcasting Corp.  Yet

the situation presented in Dagenais is very different from that of this case.  The
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competing jurisdictions in Dagenais were two courts.  Here, the choice is between

a commissioner conducting a public inquiry and a court.  It must be remembered

that publicity bans, in camera hearings and other protective measures are

exceptional remedies which will rarely be ordered on the basis of a prospective

breach of s. 11(d).  In an inquiry it is the commissioner who should first determine

whether such exceptional orders should be issued.  The authority to make those

orders derives from and relates to the conduct of the inquiry hearings.  This

authority should be given a reasonable and purposeful interpretation in order to

provide commissions of inquiry with the ability to achieve their goals.  It is

appropriate that the Commission should be the first body to determine whether any

of the exceptional orders concerning publicity bans or in camera hearings should

be made.

VI.  Disposition

177 I would allow the appeal and set aside the order of the Nova Scotia Court of

Appeal and the stay of the public hearing of the Westray Inquiry.

Appeal allowed.

Solicitors for the appellant United Steelworkers of America, Local

9332:  Pink, Breen, Larkin, Halifax.

Solicitors for the appellant the Honourable Justice K. Peter

Richard:  Flinn, Merrick, Halifax.
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Courts – Supreme Court of Canada – Jurisdiction – Publication bans –

Criminal proceedings – Trial judge granting one-year ban as to identity of undercover

police officers and refusing ban as to operational methods used in investigating

accused – Whether Supreme Court of Canada has jurisdiction to hear Crown appeal

from trial judge’s order – Supreme Court Act, R.S.C. 1985, c. S-26, s. 40(1), (3).

Criminal law – Publication bans – Appropriate scope of publication ban

– Undercover police investigation – Crown seeking publication ban protecting identity

of police officers and operational methods used in investigating accused – Trial judge

granting one-year ban as to identity of officers and refusing ban as to operational

methods – Whether trial judge erred in ordering ban.

The accused was charged with second degree murder.  At his first trial, a

stay of proceedings was entered after crucial evidence was ruled inadmissible.  The

accused was then targeted by the RCMP in an undercover operation.  The undercover

operation followed a pattern commonly employed by Canadian police.  As a result of

evidence gathered during this operation, the indictment was reinstated.  In the course

of opening statements at the second trial, the Crown referred to much of the

information now sought to be suppressed.  Newspapers reported most of the

information.  During the trial the Crown moved for a publication ban to protect the

identity of the officers and the operational methods employed by those officers in the

investigation.  The accused and two intervening newspapers opposed the motion.  The

trial judge granted a one-year ban as to the identity of undercover police officers, but

refused a ban as to operational methods used in investigating the accused.  Pending the

resolution of this appeal, that order was stayed and orders granting the requested

publication ban in full and sealing the affidavits filed with the trial judge were granted.
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Meanwhile, a mistrial was declared in the second trial due to a hung jury.  At the

accused’s third trial, he was acquitted.

Held:  The appeal should be dismissed.  The order granting a one-year ban

as to the identity of the undercover police officers is restored, but the one-year period

commences at the date of this judgment.

As Parliament has not seen fit to amend the Criminal Code to provide for

clear avenues of appeal in publication ban cases, the reasoning in Dagenais and Adams

governs the appeal process.  This Court has jurisdiction under s. 40(1) of the Supreme

Court Act to hear a direct appeal from the trial judge’s order for a publication ban.

This order is ancillary to any issues relating to the guilt or innocence of the accused,

and thus the appeal is not barred by s. 40(3) of the Act.  No other route of appeal is

open to the parties in the case, and the appeal is not explicitly barred by statute.

The ban ordered by the trial judge was properly issued and was of the

appropriate scope in light of the requirements of the Charter.  A publication ban

should only be ordered when such an order is necessary to prevent a serious risk to the

proper administration of justice, because reasonable alternative measures will not

prevent the risk, and when the salutary effects of the publication ban outweigh the

deleterious effects on the rights and interests of the parties and the public, including

the effects on the right to free expression, the right of the accused to a fair and public

trial, and the efficacy of the administration of justice.  The party bringing the

application has the burden of displacing the presumption of openness.  That party must

also establish a sufficient evidentiary basis to allow the judge to make an informed

application of the test, and to allow for review.
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The first branch of the analysis requires consideration of the necessity of

the ban in relation to its object of protecting the proper administration of justice.  The

concept of “necessity” has several elements:  (1) the risk in question must be

well-grounded in the evidence and must pose a serious threat to the proper

administration of justice; (2) “the proper administration of justice” should not be

interpreted so widely as to keep secret a vast amount of enforcement information the

disclosure of which would be compatible with the public interest; and(3) in order to

reflect the minimal impairment branch of the Oakes test, the judge must consider

whether reasonable alternatives are available, but he must also restrict the order as far

as possible without sacrificing the prevention of the risk.  Under the second branch of

the analysis, the effect of the ban on the efficacy of police operations, the right of the

public to freedom of expression, and the right of the accused to a public trial must be

weighed.

A publication ban as to operational methods is unnecessary.  Although

police operations will be compromised if suspects learn that they are targets, media

publication will not seriously increase the rate of compromise.  Republication of this

information does not constitute a serious risk to the efficacy of police operations, and

thus to that aspect of the proper administration of justice.  This ground by itself is

sufficient to dispose of the ban as to operational methods.  However, in this case,

publication of the names and identities of the officers in question would create a

serious risk to the efficacy of current, similar operations.  The ban as to identity is

necessary and there is no reasonable alternative.  The ban was properly restricted to

a period of one year but, as the circumstances of the case may change, that order will

be made subject to further order of the issuing court.
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Even if a serious risk had been demonstrated, the deleterious effects of the

ban as to operational methods on the right of the press to freedom of expression and

the accused’s right to a public trial would substantially outweigh the benefits to the

administration of justice.  The benefits this ban promises are, at best, speculative and

marginal improvements in the efficacy of undercover operations and the safety of

officers in the field, but the deleterious effects are substantial.  Such a ban would

seriously curtail the freedom of the press in respect of an issue that may merit

widespread public debate.  It would also have a deleterious effect on the right of the

accused to a fair and public trial, which includes the right to have the media access the

courtroom and report on the proceedings.  Allowing public scrutiny of the trial process

is to the advantage of the accused because it ensures that the trial is conducted fairly,

and because it can vindicate an accused person who is acquitted, particularly when the

acquittal is surprising and perhaps shocking to the public.  However, the salutary

effects of the ban as to identity are significant.  It will reduce the potential harm to the

officers currently in the field and assist in ensuring the efficacy of ongoing operations.

Moreover, its deleterious effects are not as substantial.  Although, in general, the

names of police officers who testify against accused persons need not, and should not,

be the subject of publication bans, the detrimental aspects of a time-limited ban in

these circumstances is outweighed by the salutary effects of the ban.
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The judgment of the Court was delivered by

IACOBUCCI J. --

I.  Introduction

1 This appeal raises two questions.  First, we must decide in what

circumstances this Court has jurisdiction under s. 40(1) of the Supreme Court Act,

R.S.C. 1985, c. S-26, to hear an appeal of an order for a publication ban directly from

the court making the order.  Second, we must decide whether an order prohibiting

publication of the details of the police practices used in this case ought to have been

issued.  Along with the appeal in R. v. O.N.E., [2001] 3 S.C.R. 478, 2001 SCC 77,

which was heard at the same time, this case raises important questions about publicity

rights in trials. It requires us to balance the interests of the public in ensuring effective

policing and society’s fundamental interest in allowing the public to monitor the

police, as well as the right of the accused to a “fair and public hearing”.  
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2 I conclude that this Court does have jurisdiction to hear this appeal and

other direct appeals from orders for publication bans, but only in a limited set of

circumstances where no other route of appeal lies.  I also find that the full publication

ban in this case should not have been issued.  A ban that conceals the nature of police

practices was rightly not ordered by the trial judge.  The improved efficacy of police

undercover operations would not be substantial, and in any event, is outweighed by the

deleterious effects on the rights protected by ss. 2(b) and 11(d) of the Canadian

Charter of Rights and Freedoms.  However, the more limited ban on the publication

of the involved officers’ names and identities for a one-year period, was properly

ordered.  Accordingly, the order of the Manitoba Court of Queen’s Bench is affirmed

and this appeal is dismissed.

II.   Background

3 On July 13, 1996, 14-year-old Amanda Cook disappeared from the

Rossburn Harvest Fair.  Her body was discovered on July 17, 1996, in the bush near

the fairground.  The body was partially clothed and an examination disclosed that she

had been killed by a series of blows to her head with a rock.  On March 11, 1997, the

respondent was charged with second degree murder for the death of Amanda Cook.

At his first trial in March 1998, a stay of proceedings was entered after crucial

evidence was ruled  inadmissible.

4 Following the first trial, the respondent was targeted by the Royal

Canadian Mounted Police  in an undercover operation code-named Operation

Decisive.  The undercover operation followed a pattern commonly employed by

Canadian police.  The respondent was invited by undercover officers to join a fictitious

criminal organization.  He was then asked to undertake certain tasks, the claimed
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importance of which was increased over time.  The tasks included counting large sums

of money and delivering parcels.  The respondent was then told to be honest about his

involvement in the murder of Amanda Cook.  When he denied involvement, he was

told that the “Boss” of the organization was angry with the person who had recruited

the respondent as the respondent was a liar.  The respondent was again encouraged to

discuss the murder honestly.  He was told that the criminal organization would arrange

for a person dying of cancer to confess to the crime, and thereafter would provide

assistance to the respondent in suing the government for wrongful imprisonment.

5 As a result of evidence gathered during this undercover operation, the

indictment was reinstated on January 28, 1999.  The second trial commenced on

January 24, 2000, before a judge and jury.  In the course of opening statements, Crown

counsel referred to much of the information now sought to be suppressed, and the

interveners the Winnipeg Free Press and the Brandon Sun reported most of it.

6 During the trial the Crown brought a motion before the trial judge to

prohibit the publication of certain facts that were to be tendered in evidence.  The

motion sought a ban on the publication of:

(a)  the names and identities of the undercover police officers [involved]
in the investigation of the accused, including any likeness of the
officers, appearance of their attire and physical descriptions;

(b) the conversations of the undercover operators in the investigation of
the accused to the extent that they disclose the matters in paragraphs
(a) and (c);

(c) the specific undercover operation scenarios used in investigation. . . .
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In these reasons, the ban set out in paragraph (a) will be referred to as “the ban as to

identity”; the ban set out in paragraphs (b) and (c) will be referred to as “the ban as to

operational methods”.

7 The respondent opposed the application for a publication ban.  The

interveners, the Winnipeg Free Press and the Brandon Sun, were granted leave to

intervene in the original motion.  On February 2, 2000, the trial judge refused to order

the ban as to operational methods.  He did grant a ban as to identity limited to a period

of one year. Pending the resolution of this appeal, I ordered a stay of the trial judge’s

decision on February 7, 2000, and made an order granting the requested publication

ban in full, and an order sealing the affidavits filed with the trial judge.  I also ordered

that the application for leave to appeal be expedited, and leave was granted on May 25,

2000.  On February 18, 2000, the trial judge ordered a mistrial as a result of a hung

jury.  On September 11, 2000, a third trial was commenced before a judge alone.  On

September 29, 2000 the respondent was acquitted of the murder of Amanda Cook.

III.  Relevant Statutory and Constitutional Provisions

8 Criminal Code, R.S.C. 1985, c. C-46

676. (1) The Attorney General or counsel instructed by him for the
purpose may appeal to the court of appeal

(a) against a judgment or verdict of acquittal of a trial court in
proceedings by indictment on any ground of appeal that involves a
question of law alone; 

(b) against an order of a superior court of criminal jurisdiction that
quashes an indictment or in any manner refuses or fails to exercise
jurisdiction on an indictment; 

(c) against an order of a trial court that stays proceedings on an
indictment or quashes an indictment; or
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(d) with leave of the court of appeal or a judge thereof, against the
sentence passed by a trial court in proceedings by indictment, unless
that sentence is one fixed by law.

Supreme Court Act, R.S.C. 1985, c. S-26

40. (1) Subject to subsection (3), an appeal lies to the Supreme Court
from any final or other judgment of the Federal Court of Appeal or of the
highest court of final resort in a province, or a judge thereof, in which
judgment can be had in the particular case sought to be appealed to the
Supreme Court, whether or not leave to appeal to the Supreme Court has
been refused by any other court, where, with respect to the particular case
sought to be appealed, the Supreme Court is of the opinion that any
question involved therein is, by reason of its public importance or the
importance of any issue of law or any issue of mixed law and fact involved
in that question, one that ought to be decided by the Supreme Court or is,
for any other reason, of such a nature or significance as to warrant decision
by it, and leave to appeal from that judgment is accordingly granted by the
Supreme Court.

. . .

(3) No appeal to the Court lies under this section from the judgment
of any court acquitting or convicting or setting aside or affirming a
conviction or acquittal of an indictable offence or, except in respect of a
question of law or jurisdiction, of an offence other than an indictable
offence.

Canadian Charter of Rights and Freedoms

2.  Everyone has the following fundamental freedoms:

. . .

(b) freedom of thought, belief, opinion and expression, including
freedom of the press and other media of communication;

11.  Any person charged with an offence has the right

. . .

(d) to be presumed innocent until proven guilty according to law in a
fair and public hearing by an independent and impartial tribunal;
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IV.  Judgment Below

Manitoba Court of Queen’s Bench (2000), 143 Man. R. (2d) 275

9 Menzies J. refused the greater part of the Crown’s application for a

publication ban.  He reviewed the decision in Dagenais v. Canadian Broadcasting

Corp., [1994] 3 S.C.R. 835, and rejected the Crown’s argument that the test for a

publication ban set out in Dagenais was only applicable to motions by the accused to

protect his or her right to a fair trial (p. 277).  Instead, he concluded that the right to

freedom of expression and to a fair trial must both be considered in applying

Dagenais.

10 Menzies J. noted that the burden was on the Crown, as the party seeking

the publication ban, to lay an evidentiary foundation for the necessity of such a ban,

relying on Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996]

3 S.C.R. 480, at para. 72. The Crown adduced evidence that the officers involved in

this operation continued to be involved in undercover operations, that the identity of

officers in the field would be compromised if their undercover techniques were to

become known to the public, and that the overall efficacy of these types of undercover

operations would also be jeopardized (pp. 278-79).  Menzies J. discounted these

concerns, finding that the right of the accused to a fair trial and the right to freedom

of the press are both protected by the Charter, while “[t]he right of the police to

maintain investigative techniques in the name of the proper administration of justice

does not bring a constitutional guarantee” (p. 279).

11 He therefore declined to issue the requested  ban as to operational  methods

employed by the police, favouring instead the subjection of police techniques to the
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“penetrating light of public scrutiny” (p. 279).  However, Menzies J. did issue the ban

as to identity for a period of one year (p. 280).

V.  Issues

12 1.  Does this Court have jurisdiction under s. 40 of the Supreme Court Act

to hear this appeal?

2.  What is the appropriate scope of the publication ban in this case?

VI.  Analysis

A.  Jurisdiction

13 This Court has considered questions of its jurisdiction in respect of appeals

of publication bans from the court of first instance in two recent decisions, namely

Dagenais, supra, and  R. v. Adams, [1995] 4 S.C.R. 707.  In Adams, the trial judge

granted a ban on publication of the name of the complainant in a sexual assault case.

Upon acquitting the accused, he also ordered that the ban on publication be lifted.  The

Crown argued that the ban should not have been lifted.  At a subsequent hearing, the

trial judge upheld his own ruling revoking the ban.  The Crown was not permitted to

appeal the decision to the Court of Appeal because of the strictures of s. 676(1) of the

Criminal Code, which allows Crown appeals only in limited circumstances.  Since the

order in issue had been made after the acquittal of the accused, and since no point of

law alone was raised, the Crown appeal was barred by s. 676(1).
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14 Sopinka J. found that this Court had jurisdiction under s. 40(1) of the

Supreme Court Act to hear a direct appeal.  Section 40(1) allows this Court to hear

appeals by leave from “any . . . judgment . . . of the highest court of final resort in a

province, or a judge thereof”.  Since the Crown was unable to appeal the order to any

other court, the trial court became the “highest court of final resort” with respect to the

question at issue.  Sopinka J. then considered s. 40(3) of the Supreme Court Act, which

removes from this Court’s s. 40(1) jurisdiction appeals from the judgment of any court

acquitting, convicting, setting aside or affirming a conviction, or setting aside or

affirming an acquittal.  He found that the order revoking the ban was not an order

“integrally related” to any of the prohibited forms of appeal.  Rather, it was “an order

. . .  ancillary to the underlying judgment rendered by the court”, and thus not barred

by s. 40(3):  R. v. Hinse, [1995] 4 S.C.R. 597, at para. 28 (emphasis in original).  As

such, the Court had jurisdiction to hear the appeal pursuant to s. 40(1).

15 Dagenais, supra, raised a similar issue.  The appellant Canadian

Broadcasting Corporation (“C.B.C.”) was enjoined by order of the Ontario Court

(General Division) from broadcasting a fictional mini-series about physical and sexual

abuse of children in a Catholic institution.  The applicants in the case were members

of a Catholic religious order, all of whom were charged with physical and sexual abuse

of young boys in their care at a Catholic training school.  The applicants sought and

obtained the order on the basis that their right to a fair trial would be compromised by

influencing the jurors both in ongoing cases and in cases in which the juries had not

yet been selected.  The order was appealed to the Ontario Court of Appeal where the

ban on publishing the facts of the proceedings and the sealing of the record were lifted.

The broadcast was restrained in Ontario and Montreal until completion of the four

criminal trials:  Canadian Broadcasting Corp. v. Dagenais (1992), 12 O.R. (3d) 239.

The remaining order was appealed to this Court.
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16 Lamer C.J., writing for a majority of the Court, found that there was

jurisdiction under s. 40 of the Supreme Court Act to hear the appeal.  After canvassing

all of the options for appeal of publication bans by third parties, he found that such

orders when made by provincial court judges should be reviewed by way of certiorari,

and such orders when made by superior court judges should be appealed to the

Supreme Court under s. 40 of the Act.  Because the intention of the jurisdiction-

limiting provisions of the Criminal Code was to establish a comprehensive system of

appeals that would replace the former system of writs of error, and not to minimize or

reduce this Court’s jurisdiction, he found that the Supreme Court Act governed our

jurisdiction over appeals not explicitly excluded by the Criminal Code.  The Court of

Appeal did not have jurisdiction to hear the appeal, so the C.B.C. should have

appealed directly to the Supreme Court.  Because the trial judge issuing the ban in that

case was the “court of final resort” in the matter, the Court had jurisdiction under s.

40 to hear the appeal by leave.

17 It remains the case that Parliament has not seen fit to amend the Criminal

Code to provide for clear avenues of appeal in publication bans, for the Crown,  the

accused, or interested third parties such as the media.  Faced with this continuing

“jurisdictional lacuna”,  as Lamer C.J. put it in Dagenais, the reasoning in Dagenais

and in Adams governs the appeal process to be followed in publication ban cases.  I

would here reiterate Lamer C.J.’s observation that the current situation, which fails to

provide satisfactory routes of appeal despite the fundamental rights at stake, is

“deplorable”, and again express the hope that Parliament will soon fill this unnecessary

and troublesome gap in the law.  In that respect, I should like to emphasize that our

Court and our judicial system generally greatly benefit from the role of the courts of

appeal, and to eliminate their input on these important questions is most regrettable.

20
01

 S
C

C
 7

6 
(C

an
LI

I)



- 16 -

18 The reasoning in Dagenais and Adams should be read together in order to

define this Court’s jurisdiction under s. 40(1) in cases such as the instant one where

no statutory appeal lies.  It remains true that the Crown and the accused have, in most

cases, “established avenues to follow when seeking or challenging a ban”.  Dagenais,

supra, at p. 857.  But since Dagenais dealt only with the process to be followed by

appellants who are third parties to the criminal process giving rise to such a ban, it

should not be taken as foreclosing this Court’s jurisdiction where s. 40 of the Act can

be read to allow it.  The direction that the Crown and accused follow the ordinary

routes of appeal available in the Criminal Code is obviously restricted to cases where

there is an available avenue of appeal.  

19 In Adams, Sopinka J. applied the reasoning in Dagenais.  Having found

that a publication ban order had no statutory appeal process under the Criminal Code,

he concluded that such an order by a superior court judge was an order by the “court

of final resort”.  He also concluded that s. 40(3) of the Act precluded appeals to this

Court of both those matters set out in the Criminal Code and those matters that are an

integral part of any judgment convicting or acquitting the accused.  The section

thereby prevents a multiplicity of appeals from the “vast array of interlocutory orders

and rulings made at trial with respect to the conduct of the proceedings”.  Adams,

supra, at para. 17.  However, the section does not preclude appeals from orders that

are ancillary, or not integrally related, to the process of conviction or acquittal of the

accused.  Adams, supra, at para. 18; Hinse, supra, at para. 28.

20 The Supreme Court Act was passed to allow this Court to serve as a

“general court of appeal for Canada”, and s. 40 must be read in light of the purpose of

the Court’s enabling legislation.  Unless the Court is specifically prohibited from
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entertaining appeals by s. 40(3) of the Act, it may grant leave to hear any appeal from

the decision of any “court of final resort” in Canada.  Parliament has seen fit to

provide generally for rational routes of appeal in criminal cases.  In these cases, we

cannot take jurisdiction, nor would we wish to.  But a purposive approach to s. 40

requires the Court to take jurisdiction where no other appellate court can do so, unless

an explicit provision bars all appeals.  Section 40(1) ensures that even though specific

legislative provisions on jurisdiction are lacking, this Court may fill the void until

Parliament devises a satisfactory solution.  Concomitantly, s. 40(3) ensures that this

Court is not overrun by a large volume of appeals on interim and interlocutory orders

made in the context of a criminal proceeding, where Parliament has decided it best that

such appeals be conducted in an orderly fashion at the conclusion of the trial and in

accordance with the procedures provided in the Criminal Code.

21 The situations in which this Court has jurisdiction under s. 40 of the

Supreme Court Act over direct appeals from the court of first instance are, therefore,

appeals where (a) an order deals with issues ancillary, or not integrally related, to the

guilt or innocence of the accused; and (b) where there is no other available right of

appeal or any explicit bar to appeal.  In this case, the publication ban was not

integrally related to the guilt or innocence of the accused.  It was neither intended to

preserve the fair trial rights of the accused, nor to secure evidence that might lose its

value in the context of the trial if widely known.  Rather, it was sought in order to

maintain the secrecy of police operations in other investigations, where breach of such

secrecy was alleged to endanger the efficacy of these investigations.  In addition, there

was no other possible route of appeal in this case.  The publication ban was issued by

a superior court judge, not a provincial court judge.  An order by a provincial court

judge could be reviewed by way of the exceptional remedy of certiorari:  Dagenais,

supra, at p. 865.  The harm caused by the issue or refusal of the ban could not be cured
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by the outcome of the trial, making this interlocutory order “final”.  No appeal was

available under s. 676(1) of the Criminal Code, and neither the Code nor s. 40(3) of

the Supreme Court Act bars the appeal.  I therefore conclude that this Court has

jurisdiction to hear the appeal under s. 40 of the Supreme Court Act.

B.  The Publication Ban

(1) The Relevant Legal Principles

22 In considering whether this publication ban ought to have been issued, the

starting point is once again this Court’s decision in Dagenais, supra.  In Dagenais, as

I discussed above, an order was sought by four accused persons prohibiting the

broadcast of a fictional television mini-series depicting factual circumstances

extremely similar to the facts in issue at each of their trials, namely, physical and

sexual abuse of young boys at religious training institutions.  There, as here, the ban

was sought on the basis of the court’s common law jurisdiction to order publication

bans.  However, the specific rationale for the publication ban in that case was, unlike

in the instant case, the need to guard the fair trial interests of accused persons.

23 Lamer C.J. found that the “pre-Charter common law rule governing

publication bans emphasized the right to a fair trial over the free expression interests

of those affected by the ban”.  (Dagenais, supra, at p. 877).  Given the courts’

obligation to develop the common law in a manner consistent with Charter values,

however, he found that it was inappropriate to continue assigning this priority to the

right of the accused to a fair trial, when s. 2(b) of the Charter recognized an equally

important right to freedom of expression.  Instead, he adopted a new approach to

assessing whether a common law publication ban should be ordered.  This new
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approach aimed to balance both the right to a fair trial and the right to freedom of

expression rather than enshrining one at the expense of the other.  The approach

adopted was intended to reflect the substance of the Oakes test and its valuable

function in determining what reasonable limits on the rights to be balanced might be.

Accordingly, in Dagenais,  supra, Lamer C.J. found at p. 878, that:

A publication ban should only be ordered when:

(a) Such a ban is necessary in order to prevent a real and substantial risk
to the fairness of the trial, because reasonably available alternative
measures will not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious
effects to the free expression of those affected by the ban. [Emphasis in
original.]

24 This Court considered a similar issue –  the power to exclude media and

the public from a trial – in New Brunswick, supra.  In that case, the Crown moved to

exclude the public and the media from the portion of a sentencing proceeding for

sexual assault and sexual interference dealing  with the specific acts committed by the

accused (who had pled guilty).  The trial judge, acting pursuant to s. 486(1) of the

Criminal Code, granted the order.  At the request of the C.B.C.,  the trial judge gave

reasons, which set out that he had granted the order in the interests of “the proper

administration of justice”, and specifically on the basis that the order would avoid

“undue hardship on the persons involved, both the victims and the accused” (para. 79).

The C.B.C. then brought a Charter challenge to s. 486(1).  The Court of Queen’s

Bench concluded that s. 486(1) offended the right of freedom of expression in s. 2(b)

of the Charter but was justifiable under s. 1.  The Court of Appeal affirmed this

judgment.
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25 La Forest J., writing for a unanimous Court in New Brunswick, supra,

found that the exclusion of the public and media from the courtroom under s. 486(1)

was a violation of the freedom of the press under s. 2(b).  Section 486(1) restricted

expressive activity on its face by providing a “discretionary bar on public and media

access to the courts”:  New Brunswick, supra, at para. 33.  However, La Forest J. also

found that the violation was a reasonable limit demonstrably justified under s. 1 of the

Charter, provided that the discretion was exercised in accordance with the Charter’s

demands in each individual case.  He then found, building on the Court’s decision in

Dagenais, that the trial judge must conduct a similar exercise in applying s. 486(1) as

in applying the common law rule.  That is, a judge, in exercising the discretion

provided by s. 486(1), must:

(a) . . . consider the available options and consider whether there are any
other reasonable and effective alternatives available;

(b) . . . consider whether the order is limited as much as possible; and

(c) . . . weigh the importance of the . . . particular order and its probable
effects against the importance of openness and the particular expression
that will be limited in order to ensure that the positive and negative effects
of the order are proportionate.

(New Brunswick, supra, at para. 69)

26 La Forest J. also noted that the burden of displacing the presumption of

openness rested on the party applying for the exclusion of the media and public.

Furthermore, he found that there must be a sufficient evidentiary basis on the record

from which a trial judge could properly assess the application (which may be presented

in a voir dire), and which would allow a higher court to review the exercise of

discretion:  New Brunswick, at para. 69.  In considering the various factors, La Forest

J. found that the order granted to protect the complainants was improperly granted.

The evidence of potential undue hardship to the complainants, which primarily rested
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on the Crown’s submission that the evidence to be brought was of a “‘delicate’

nature”, did not displace the presumption in favour of an open court.

27 Both Dagenais and New Brunswick set out a similar approach to be used

in deciding whether to order publication bans, in view of the rights to freedom of

expression and freedom of the press protected by s. 2(b) of the Charter.  This

approach, in ensuring that the judicial discretion to order publication bans is subject

to no lower a standard of compliance with the Charter than legislative enactment,

incorporates the essence of s. 1 of the Charter and the Oakes test.  In my view, the

same principles are to be applied in cases such as the instant case.

28 Dagenais involved the proper application of a common law rule allowing

publication bans.  The ban in this case was also sought pursuant to the common law

jurisdiction of the Queen’s Bench as a Superior Court.  However, the facts of this case

invoke a different purpose and different interests from those raised by the facts of

Dagenais.  While the Court in Dagenais was required to reconcile the accused’s

interest in a fair trial with society’s interest in freedom of expression, the accused’s

right to a fair trial in this case is not, and was never, in issue.  Indeed, the accused

wishes to have the information disclosed, and views the publication of certain of the

details of his arrest and trial as essential to the fulfilment of his fair trial interest.

Instead, it is the Crown that seeks a publication ban in order to protect the safety of

police officers and preserve the efficacy of undercover police operations.  Thus, a

literal application of the test as set out in Dagenais will not properly account for the

interests to be balanced.

29 The form of the test set out in Dagenais must, therefore, be reconfigured

to account for the different purpose for which the order is sought and the different
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effects it will have.  Lamer C.J. recognized in Dagenais that publication bans have a

variety of purposes and effects.  Significantly, he noted, at p. 882, that:

. . . it is not the case that freedom of expression and the accused’s right to
a fair trial are always in conflict.  Sometimes publicity serves important
interests in the fair trial process.  For example, in the context of
publication bans connected to criminal proceedings, these interests include
the accused’s interest in public scrutiny of the court process, and all the
participants in the court process.

30 This appeal implicates precisely that interest.  The accused has a Charter

right to a “fair and public hearing”, guaranteed by s. 11(d), which he has invoked in

opposition to the publication ban.  The right to freedom of expression, argued by the

interveners the Winnipeg Free Press and the Brandon Sun, also falls to the side

opposing the publication ban.  Were we to simply weigh, as in Dagenais, the accused’s

right to a fair trial and the public interest in freedom of expression, this would be an

open and shut inquiry, since both of the competing interests recognized in the factual

context of Dagenais are aligned in opposition to granting the ban.

31 However, the common law rule under which the trial judge considered the

publication ban in this case is broader than its specific application in Dagenais. The

rule can accommodate orders that must occasionally be made in the interests of the

administration of justice, which encompass more than fair trial rights.  As the test is

intended to “reflec[t] the substance of the Oakes test”, we cannot require that Charter

rights be the only legitimate objective of such orders any more than we require that

government action or legislation in violation of the Charter be justified exclusively by

the pursuit of another Charter right.  Dagenais, supra, at p. 878.  Dagenais envisioned

situations where the right to a fair trial and the right to free expression directly

conflicted, and the specific terms Lamer C.J. used in that case were tailored to apply
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in that situation.  Accordingly, the test we must apply in order to determine whether

the common law rule allowing trial judges to issue publication bans in the interest of

the proper administration of justice will differ in specific content from the test used in

Dagenais, though not in basic principle.

32 The Dagenais test requires findings of (a) necessity of the publication ban,

and (b) proportionality between the ban’s salutary and deleterious effects.  However,

while Dagenais framed the test in the specific terms of the case, it is now necessary

to frame it more broadly so as to allow explicitly for consideration of the interests

involved in the instant case and other cases where such orders are sought in order to

protect other crucial aspects of the administration of justice.  In assessing whether to

issue common law publication bans, therefore, in my opinion, a better way of stating

the proper analytical approach for cases of the kind involved herein would be:

A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the
proper administration of justice because reasonably alternative measures
will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious
effects on the rights and interests of the parties and the public, including
the effects on the right to free expression, the right of the accused to a fair
and public trial, and the efficacy of the administration of justice.

33 This reformulation of the Dagenais test aims not to disturb the essence of

that test, but to restate it in terms that more plainly recognize, as Lamer C.J. himself

did in that case, that publication bans may invoke more interests and rights than the

rights to trial fairness and freedom of expression. This version encompasses the

analysis conducted in Dagenais, and Lamer C.J.’s discussion of the relative merits of

publication bans remains relevant.  Indeed, in those common law publication ban cases
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where only freedom of expression and trial fairness issues are raised, the test should

be applied precisely as it was in Dagenais.  For cases where concerns about the proper

administration of justice other than those two Charter rights are raised, the present,

broader approach, will allow these concerns to be weighed as well.  There may also

be other cases which raise interests other than the administration of justice, for which

a similar approach would be used, depending of course on the particular danger at

issue and rights and interests at stake.

34 I would add some general comments that should be kept in mind in

applying the test.  The first branch of the test contains several important elements that

can be collapsed in the concept of “necessity”, but that are worth pausing to

enumerate.  One required element is that the risk in question be a serious one, or, as

Lamer C.J. put it at p. 878 in Dagenais, a “real and substantial” risk.  That is, it must

be a risk the reality of which is well-grounded in the evidence.  It must also be a risk

that poses a serious threat to the proper administration of justice.  In other words, it is

a serious danger sought to be avoided that is required, not a substantial benefit or

advantage to the administration of justice sought to be obtained.

35 A second element is the meaning of  “the proper administration of justice”.

I do not wish to restrict unduly the kind of dangers which may make a ban necessary,

as discretion is an essential aspect of the common law rule in question.  However,

judges should be cautious in deciding what can be regarded as part of the

administration of justice. Obviously the use of police operatives and informers is part

of the administration of justice, as are such practices as witness protection programs.

However, courts should not interpret that term so widely as to keep secret a vast

amount of enforcement information the disclosure of which would be compatible with

the public interest.
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36 The third element I wish to mention was recognized by La Forest J. in

New Brunswick, supra, at para. 69, when he formulated the three part test discussed

above.  La Forest J.’s second step is clearly intended to reflect the minimal impairment

branch of the Oakes test, and the same component is present in the requirement at

common law that lesser alternative measures not be able to prevent the risk.  This

aspect of the test for common law publication bans requires the judge not only to

consider whether reasonable alternatives are available, but also to restrict the order as

far as possible without sacrificing the prevention of the risk.

37 It also bears repeating that the relevant  rights and interests will be aligned

differently in different cases, and the purposes and effects invoked by the parties must

be taken into account in a case-specific manner. Where the accused is seeking the

publication ban on the basis that his trial will be compromised, a judge would

improperly apply the test if he relied on the right to a public trial to the disadvantage

of the accused.  This test exists to ground the exercise of discretion in a

constitutionally sound manner, not to command the same result in every case.  Trial

judges must, at the outset, use their best judgment to determine which rights and

interests are in conflict.  In most cases this will not be overly onerous.  The parties will

frame their arguments in terms that make clear the interests they feel are threatened by

the issuance or refusal of a publication ban and those they are ready to sacrifice in the

face of the threat. 

38 In some cases, however, most notably when there is no party or intervener

present to argue the interests of the press and the public to free expression, the trial

judge must take account of these interests without the benefit of argument. The

consideration of unrepresented interests must not be taken lightly, especially where

Charter-protected rights such as freedom of expression are at stake.  It is just as true
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in the case of common law as it is of statutory discretion that, as La Forest J. noted,

“[t]he burden of displacing the general rule of openness lies on the party making the

application”:  New Brunswick, supra, at para. 71; Dagenais, supra, at p. 875.

Likewise, to again quote La Forest J. (at paras. 72-73):

There must be a sufficient evidentiary basis from which the trial judge
may assess the application and upon which he or she may exercise his or
her discretion judicially. . . .

A sufficient evidentiary basis permits a reviewing court to determine
whether the evidence is capable of supporting the decision.

In cases where the right of the public to free expression is at stake, however, and no

party comes forward to press for that right, the judge must consider not only the

evidence before him, but also the demands of that fundamental right.  The absence of

evidence opposed to the granting of a ban, that is, should not be taken as mitigating

the importance of the right to free expression in applying the test.  

39 It is precisely because the presumption that courts should be open and

reporting of their proceedings should be uncensored is so strong and so highly valued

in our society that the judge must have a convincing evidentiary basis for issuing a

ban.  Effective investigation and evidence gathering, while important in its own right,

should not be regarded as weakening the strong presumptive public interest, which

may go unargued by counsel more frequently as the number of applications for

publication bans increases, in a transparent court system and in generally unrestricted

speech on matters of such public importance as the administration of justice.

(2) Application to the Present Appeal
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(a) Necessity

40 The test set out above requires an initial consideration of what the rights

and interests at issue are, and whether they militate for or against the issue of a ban,

before proceeding to evaluate the purpose and effects of the ban.  In this case, the

interest put forward by the Crown, seeking the publication ban, was the interest of

proper administration of justice.  Therefore we must assess whether the ban was

necessary in order to protect the proper administration of justice, not specifically in

order to protect the right of the accused to a fair trial.  Although the right to a fair trial

is certainly a part of the proper administration of justice, the accused opposed the ban

on the strength of his other s. 11 right, the right to a public trial.  In addition, the trial

is now long over and the right to a fair trial no longer has an immediate relevance for

this accused.  Thus, it would be inappropriate to consider the accused’s fair trial rights

under the first branch of the analysis.  The second stage is the appropriate place to

weigh the effects of the ban – once it has been shown to be necessary in light of its

objective – on other rights and interests.  Under the second branch, in this appeal, we

must weigh the effects of the ban on (a) the right of the accused to a public trial; (b)

the right of the public and the press to freedom of expression; and (c) the efficacy of

the administration of justice.

(i) Ban as to Operational Methods

41 In considering the first step of the analysis, it is helpful to review what is

sought to be concealed in this case.  The Crown contends that undercover police

operations such as the one employed against the respondent may be compromised if

the details of such operations are publicized in the mass media.  The level of detail

claimed to constitute a danger to ongoing and future operations, if disclosed, is
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relatively general.  In the Crown’s submission, the following ten facts, the “hallmarks

of the operation”, must be kept from wide dissemination:

- that Mentuck was given the opportunity to join a criminal
organization that would provide him with the potential to earn large
sums of money so long as he showed his loyalty by confessing any
past criminal activity;

-  that he was told that the undercover operator was in trouble with the
“Crime Boss” because it was believed that he had recruited a liar;

- that he was asked to pick up a parcel from a bus depot locker and turn
the key over to the operator;

- that he was asked to pick up and deliver a vehicle on the instructions
of the operator;

- that he was asked to stand guard and report any strange happenings
while the undercover operator attended a meeting;

- that he was asked to help count large sums of money;

- that he was paid substantial sums of money for completing these
tasks;

- that he met with the “Crime Boss” in a hotel room;

- that he was told he needed to provide details of his involvement in the
death of Amanda Cook so that arrangements could be made for a
person dying of cancer to confess to the crime;

- that he was told he would be assisted in suing the government for
wrongful imprisonment and would be allowed to keep a minimum of
$85,000 or 10% of the settlement, which ever was larger.

42 The Crown submits that these “hallmarks of the operation” need not be

kept entirely secret by the publication ban, but that they must be kept out of the mass

media, since the type of persons targeted by these operations are much more likely to

have access to recent copies of newspapers and to television news reports than to, for

instance, legal journals and law reports.  Assuming that these publications can be

properly identified, this would mean that lawyers, law professors and law students

would be aware of the police practices, but not the general public.  I find that result
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disquieting to say the least.  But leaving that aside, if persons who are currently, or

who may be prospectively, the targets of such operations read accounts of the

respondent’s investigation, the appellant argues, they may recognize similar

experiences that have been orchestrated in the investigations of which they are the

target.  If this occurs, the operation will be compromised.  The suspect will be unlikely

to confess once he or she realizes that the criminal organization he or she has joined

is a construct of the police.  Indeed, the Crown suggests that there may be danger to

the persons of the involved officers once the suspect becomes aware that he or she has

been “duped”. 

43 It is my view that, on balance, the appellant does not, at this first stage of

the test, make out a case that the ban as to operational methods should have issued.

The serious risk at issue here is that the efficacy of present and future police operations

will be reduced by publication of these details.  I find it difficult to accept that the

publication of information regarding the techniques employed by police will seriously

compromise the efficacy of this type of operation.  There are a limited number of ways

in which undercover operations can be run. Criminals who are able to extrapolate from

a newspaper story about one suspect that their own criminal involvement might well

be a police operation are likely able to suspect police involvement based on their

common sense perceptions or on similar situations depicted in popular films and

books.  While I accept that operations will be compromised if suspects learn that they

are targets, I do not believe that media publication will seriously increase the rate of

compromise.  The media have reported the details of similar operations several times

in the past, including this one.  In spite of this publicity, Sgt. German, in his affidavit,

was only able to positively identify one instance in which media reports arguably

resulted in the compromise of an operation.
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44 The appellant submitted that this Court’s decision in Michaud v. Quebec

(Attorney General), [1996] 3 S.C.R. 3, recognized the legitimacy of weighing the

state’s interest in protecting investigative techniques and the individual’s right to

privacy.  That much is true.  However, that case, in upholding the prior existing

judicial interpretation of s. 187 of the Criminal Code (a section which authorizes

telephone surveillance by police), invoked different dangers from those in this appeal.

Specifically, Michaud recognized the real dangers to which police informants are

subject in providing the information necessary to persuade a judge that a wiretap is

necessary.  Real, not pretextual, criminal organizations and individuals are involved

and informants will often be at serious and substantial risk of bodily harm.  The

concerns which drove the Court’s decision in Michaud are also properly considered

in this case, but do not rise to the level of danger shown in the earlier appeal.

45 I do not doubt that undercover operations can be risky, and that discovery

by the targets  may result in the resources and efforts of the police being wasted.

There is a personal risk, as well, to the officers involved, which we must take

seriously, although this risk is much less serious in this type of targeting operation (in

which many officers are engaged with a single suspect) than in lone infiltrations of

existing, actual criminal organizations.  But, the danger to the efficacy of the operation

is not significantly increased by republication of the details of similar operations that

have already been well-publicized in the past.  It is the incremental effect of the

proposed ban, viewed in light of what has already been published before, that must be

evaluated in this appeal.  That is, in terms of the framework adopted above,

republication of this information does not constitute a serious risk to the efficacy of

police operations, and thus to that aspect of the proper administration of justice.

Accordingly, in the final analysis and looking at all the circumstances, in my view this
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ground by itself is sufficient to dispose of the widest part of the ban as to operational

methods.

(ii) The Ban as to Identity

46 However, I accept that the publication of the names and identities of the

officers in question would create a serious risk to the efficacy of current, similar

operations.  Given that the officers involved appear to go by their real names in the

course of this undercover work, publishing their names could very easily alert targets

that their apparent criminal associates are in fact police officers.  Furthermore, since

the operations in question have already been commenced, it would obviously be

unreasonable for officers to adopt pseudonyms now.  The targets already know their

real names.  Accordingly, I agree with Menzies J. that a ban on the publication of

officers’ names is necessary and that there is no reasonable alternative.  

47 I also agree that the ban should be restricted to a period of one year.  After

ongoing operations have been completed, reasonable alternative measures such as the

regular use of pseudonyms, the use of different officers, and the use of different

scenarios will become available to the police.  Should the circumstances of a particular

case change, of course, the ban may need to be shortened or extended.  For that reason

it will be prudent for such orders of publication bans to be made subject to further

order of the court.  

(b) Proportionality

(i) Ban as to Operational Methods
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48 Although, strictly speaking, it is unnecessary to continue the analysis upon

a finding that the ban as to operational methods is not necessary, it will often be useful

to bolster that conclusion by nevertheless conducting the second part of the analysis.

In this case, even if there were a serious risk demonstrated, I believe that the ban as

to operational methods does not meet the proportionality component of the approach

set forth in these reasons.  

49 The ban as to operational methods would have the salutary effect on the

administration of justice of protecting officers in the field and ensuring that the targets

of the operation continue to provide useful information.  In so far as these effects are

real and substantial they will constitute a salutary effect.  However, as I noted above,

I do not regard the proposed ban as substantially increasing the safety of officers.

Since I also found above that the requested publication ban was unlikely to have

significant effects on the likelihood that suspects will realize that they are being

targeted in undercover operations, I do not regard the salutary effects that would be

produced by the requested publication ban as significant, compelling benefits.  At most

this ban would produce speculative and marginal improvements in the efficacy of

undercover operations and the safety of officers in the field.

50 The deleterious effects, however, would be quite substantial.  In the first

place, the freedom of the press would be seriously curtailed in respect of an issue that

may merit widespread public debate.  A fundamental belief pervades our political and

legal system that the police should remain under civilian control and supervision by

our democratically elected officials; our country is not a police state.  The tactics used

by police, along with other aspects of their operations, is a matter that is presumptively

of public concern.  Restricting the freedom of the press to report on the details of

undercover operations that utilize deception, and that encourage the suspect to confess
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to specific crimes with the prospect of financial and other rewards, prevents the public

from being informed critics of what may be controversial police actions.  

51 As this Court recognized in Irwin Toy Ltd. v. Quebec (Attorney General),

[1989] 1 S.C.R. 927, at p. 976, “participation in social and political decision-making

is to be fostered and encouraged”, a principle fundamental to a free and democratic

society.  See Switzman v. Elbling, [1957] S.C.R. 285; R. v. Keegstra, [1990] 3 S.C.R.

697; Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877.

Such participation is an empty exercise without the information the press can provide

about the practices of government, including the police.  In my view, a publication ban

that restricts the public’s access to information about the one government body that

publicly wields instruments of force and gathers evidence for the purpose of

imprisoning suspected offenders would have a serious deleterious effect. There is no

doubt as to how crucial the role of the police is to the maintenance of law and order

and the security of Canadian society.  But there has always been and will continue to

be a concern about the limits of acceptable police action.  The improper use of bans

regarding police conduct, so as to insulate that conduct from public scrutiny, seriously

deprives the Canadian public of its ability to know of and be able to respond to police

practices that, left unchecked, could erode the fabric of Canadian society and

democracy.

52 Secondly, the right of the accused to a “fair and public hearing” would be

deleteriously affected by the requested publication ban.  This Court has not previously

had occasion to elaborate at length on the content of the right to a “public hearing”

protected by s. 11(d) of the Charter.  As it is not squarely before us, I do not wish to

be in any way conclusive on the issue either.  It is clear, however, that s. 11(d)

guarantees not only an open courtroom, but the right to have the media access that
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courtroom and report on the proceedings.  This Court has consistently adopted a

purposive approach to interpreting the text of the Charter.  See, e.g., R. v. Big M Drug

Mart Ltd., [1985] 1 S.C.R. 295; Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486;

Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624.  The right to

a public trial is meant to allow public scrutiny of the trial process.  In light of that

purpose, the observations of Cory J. in discussing the right to freedom of expression

are also apt when applied to the right to a public trial:

It is exceedingly difficult for many, if not most, people to attend a court
trial.  Neither working couples nor mothers and fathers house-bound with
young children, would find it possible to attend court.  Those who cannot
attend rely in large measure upon the press to inform them about court
proceedings – the nature of the evidence that was called, the arguments
presented, the comments made by the trial judge – in order to know not
only what rights they may have, but how their problems might be dealt
with in court. . . . Discussion of court cases and constructive criticism of
court proceedings is dependent upon the receipt by the public of
information as to what transpired in court.  Practically speaking, this
information can only be obtained from the newspapers or other media.

(Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326,
at pp. 1339-40)

Given the realities of modern life and the inconvenience of the open courtroom to

members of the public, the right to a public trial must include the right to have media

access and report on the trial as well.

53 This public scrutiny is to the advantage of the accused in two senses.  First,

it ensures that the judicial system remains in the business of conducting fair trials, not

mere show trials or proceedings in which conviction is a foregone conclusion.  The

supervision of the public ensures that the state does not abuse the public’s right to be

presumed innocent, and does not institute unfair procedures.  See Dagenais, supra, at

p. 883.  
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54 Second, it can vindicate an accused person who is acquitted, particularly

when the acquittal is surprising and perhaps shocking to the public.  In many cases, it

is not clear to the public, without the advantage of a full explanation, why an accused

person is acquitted despite what a reasonable person might consider compelling

evidence.  Where a publication ban is in place, the accused has little public answer.

In the present appeal, the public was aware that a confession was in evidence.  One

might expect public confusion and even anger at such a seemingly nonsensical verdict,

as in fact occurred in response to the acquittal underlying the companion to this

appeal, O.N.E., supra.  If the facts of the police operation were available to the public,

the public could make an informed judgment about the reasonableness of the accused’s

acquittal.  The accused could feel vindicated to some extent.  On this basis, the

publication ban sought would have a deleterious effect on the accused’s right to a

public trial.

55 It is clear, then, that on balance, even if the requested ban as to operational

methods was necessary to prevent a serious risk to the administration of justice, it

could not have been granted.  The deleterious effects of the proposed ban on the right

of the press to freedom of expression and the accused’s right to a public trial

substantially outweigh the benefits to the administration of justice.

(ii) The Ban as to Identity

56 The situation is, again, different in the case of the requested ban as to

identity.  The ban will reduce the potential harm to these officers currently in the field.

I readily acknowledge that these officers face some degree of risk from their current

targets, although the officers will usually outnumber the suspects in these cases.  More
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importantly, the ban will assist in ensuring the efficacy of ongoing operations, since

it will prevent the names and descriptions of the officers from reaching the attention

of their current targets.  I find that the salutary effects of the ban as to identity are

significant.

57 The deleterious effects of this ban are, on the other hand, not as substantial.

The informed public debate about the propriety of the police tactics used in this and

similar cases can proceed unhindered without the need for knowledge of which police

officers, precisely, were involved.  It is largely irrelevant to the accused’s desire for

public vindication whether the names of the officers are immediately known.  It is true

that, in general, the names of police officers who testify against accused persons need

not, and should not, be the subject of publication bans in a free and democratic society.

However, given the time-limited  nature of the ban issued by Menzies J., and given the

unusual nature of the work performed by these officers in this case, I am satisfied that

this concern is outweighed by the salutary effects of the ban.

58 I disagree, however, with the appellant’s request that the ban be made

indefinite.  As a general matter, it is not desirable for this, or any, Court to enter the

business of permanently concealing information in the absence of a compelling reason

to do so.  The appellant suggests that the officers would be in physical danger if their

identities were ever revealed.  This is not a substantial enough risk to justify

permanent concealment.  All police officers are subject to the possibility of retributive

violence from criminals they have apprehended and other persons who bear them

grudges or ill-will.  In rare cases this may result in tragic events, and while all efforts

must be deployed to prevent such consequences, a free and democratic society does

not react by creating a force of anonymous and unaccountable police.  I do not find

that these officers are at a substantially greater risk than other police officers.  Given
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a showing on the record of a future case that a specific group of officers indeed suffers

a grave and long-term risk to life and limb, a permanent or extended ban would be

considered.

59 I do not, however, wish to be taken as creating a bright-line rule restricting

publication bans to a year.  Different cases will involve different considerations, and

there may well be times when the danger to officers or to the importance of the

administration of justice of police operations rises to a level of seriousness sufficient

to justify the deleterious effects inherent in publication bans of a longer duration.

Furthermore, these different considerations may authorize a different approach in some

cases to the process of tailoring.  There may be cases where a longer ban might be

tailored to reduce its impact by prohibiting only the publication of the likeness or

photograph of an officer, not his name.  Should the police choose to adopt the practice

of using pseudonyms in undercover operations, this would clearly be a sensible option

that would mitigate some of the dangers of long-term secrecy.

VII.  Conclusion

60 With the foregoing in mind, I would find that the ban ordered by Menzies

J. was properly issued and was of the appropriate scope in light of the requirements of

the Charter.  It was properly tailored to meet the real concerns about the safety of

officers currently in the field, and about the efficacy of operations that are still

underway.  The ban, and similar bans issued in accordance with the considerations set

out above and in Dagenais, supra, is to be supervised by the issuing court, in this case

by the Manitoba Court of Queen’s Bench.  Publication bans designed to protect the

identity of officers should be tailored, as was done in this case, to ensure the security

and anonymity of the officers while involved in undercover operations.  However,
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such bans should not be indefinite.  They should be lifted when the undercover

operation comes to an end, or when it may be reasonably expected to end.  It would

be unwise for this Court to countenance the establishment of a permanently

anonymous section of the police force in the absence of more evidence of serious and

long-term danger to the security of particular officers.

61 The appeal is dismissed and the order of Menzies J. affirmed.  As a result,

I would quash the previous order granting the requested publication ban in full pending

this appeal and restore the order of Menzies J. dated February 2, 2000 subject to

further order of the Court of Queen’s Bench.  However, I substitute proprio motu, in

calculating the one-year duration of the allowed ban, the date that this judgment is

released for the date Menzies J.’s order was released to comply with the spirit of that

order.  The respondent should have his costs in this Court and the court below.

Appeal dismissed with costs.  

Solicitor for the appellant:  The Attorney General of Manitoba, Winnipeg.

Solicitors for the respondent:  Killeen Chapman Garreck, Winnipeg.

Solicitor for the intervener the Attorney General of Canada:  The Attorney

General of Canada, Vancouver.

Solicitor for the intervener the Attorney General for Ontario:  The

Attorney General for Ontario, Toronto. 
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Solicitor for the intervener the Attorney General of British Columbia:  The

Attorney General of British Columbia, Vancouver. 

Solicitors for the interveners the Winnipeg Free Press and the Brandon

Sun:  Aikins, MacAuley & Thorvaldson, Winnipeg.   

Solicitors for the intervener the Canadian Newspaper Association: Blake,

Cassels & Graydon, Toronto.  
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requesting order sealing warrants and informations used to obtain warrants —

Whether Dagenais/Mentuck test applicable to all discretionary court orders that limit

freedom of expression and freedom of the press in relation to legal proceedings.

Criminal law — Provincial offences — Search warrants — Sealing orders

— Open court principle — Protection of confidential informant — Crown requesting

order sealing warrants and informations used to obtain warrants — Whether

Dagenais/Mentuck  test applicable to sealing orders concerning search warrants and

informations upon which issuance of warrants was judicially authorized — Whether

Dagenais/Mentuck test applicable at pre-charge or “investigative stage” of criminal

proceedings.

Search warrants relating to alleged violations of provincial legislation were

issued.  The Crown brought an ex parte application for an order sealing the search

warrants, the informations used to obtain the warrants and related documents, claiming

that public disclosure of the material could identify a confidential informant and could

interfere with the ongoing criminal investigation.  A court order directed that the

warrants and informations be sealed.  Various media outlets brought a motion for

certiorari and mandamus in the Superior Court, which quashed the sealing order and

ordered that the documents be made public except to the extent that the contents of the

informations could disclose the identity of a confidential informant.  Applying the

Dagenais/Mentuck test, the Court of Appeal affirmed the decision to quash the sealing

order but edited materials more extensively to protect informant’s identity.

Held:  The appeal should be dismissed.  
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The Dagenais/Mentuck test applies to all discretionary court orders that

limit freedom of expression and freedom of the press in relation to legal proceedings,

including orders to seal search warrant materials made upon application by the Crown.

Court proceedings are presumptively “open” in Canada and public access will be

barred only when the appropriate court, in the exercise of its discretion, concludes that

disclosure would subvert the ends of justice or unduly impair its proper administration.

Though applicable at every stage of the judicial process, the Dagenais/Mentuck test

must be applied in a flexible and contextual manner, and regard must be had to the

circumstances in which a sealing order is sought by the Crown, or by others with a real

and demonstrated interest in delaying public disclosure.  [4] [7-8] [30-31]  

Here, the Crown has not demonstrated that the flexible Dagenais/Mentuck

test as applied to search warrant materials is unworkable in practice, nor has it shown

that the Court of Appeal failed to adopt a “contextual” approach.  The evidence

brought by the Crown in support of its application to delay access amounted to a

generalized assertion of possible disadvantage to an ongoing investigation.  A party

seeking to limit public access to legal proceedings must rely on more than a

generalized assertion that publicity could compromise investigative efficacy.  The

party  must, at the very least, allege a serious and specific risk to the integrity of the

criminal investigation.  The Crown has not discharged its burden in this case.  [9-10]

[34-35] [39] 

Cases Cited

Applied:  Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835;
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Nova Scotia v. MacIntyre, [1982] 1 S.C.R. 175; Vancouver Sun (Re), [2004] 2 S.C.R.

332, 2004 SCC 43; National Post Co. v. Ontario (2003), 176 C.C.C. (3d) 432; R. v.

Eurocopter Canada Ltd., [2001] O.J. No. 1591 (QL); Flahiff v. Bonin, [1998] R.J.Q.

327; Toronto Star Newspapers Ltd. v. Ontario, [2000] O.J. No. 2398 (QL).

Statutes and Regulations Cited

Canadian Charter of Rights and Freedoms, s. 2(b).

Criminal Code, R.S.C. 1985, c. C-46, s. 487.3.

Provincial Offences Act, R.S.O. 1990, c. P.33. 

APPEAL from a judgment of the Ontario Court of Appeal (Doherty,

Rosenberg and Borins JJ.A.) (2003), 67 O.R. (3d) 577 (sub nom. R. v. Toronto Star

Newspapers Ltd.), 232 D.L.R. (4th) 217, 178 C.C.C. (3d) 349, 17 C.R. (6th) 392, 110

C.R.R. (2d) 288, 178 O.A.C. 60, [2003] O.J. No. 4006 (QL), allowing the Crown’s

appeal, to a very limited extent, from an order of McGarry J. quashing the sealing

order of Livingstone J.  Appeal dismissed.

Scott C. Hutchison and Melissa Ragsdale, for the appellant.

Paul B. Schabas and Ryder Gilliland, for the respondents.

Written submissions only by John Norris, for the intervener.

The judgment of the Court was delivered by

FISH J. —
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I

1 In any constitutional climate, the administration of justice thrives on

exposure to light — and withers under a cloud of secrecy.  

2 That lesson of history is enshrined in the Canadian Charter of Rights and

Freedoms.  Section 2(b) of the Charter guarantees, in more comprehensive terms,

freedom of communication and freedom of expression.  These fundamental and closely

related freedoms both depend for their vitality on public access to information of

public interest.  What goes on in the courts ought therefore to be, and manifestly is, of

central concern to Canadians.

3 The freedoms I have mentioned, though fundamental, are by no means

absolute.  Under certain conditions, public access to confidential or sensitive

information related to court proceedings will endanger and not protect the integrity of

our system of justice.  A temporary shield will in some cases suffice; in others,

permanent protection is warranted.

4 Competing claims related to court proceedings necessarily involve an

exercise in judicial discretion.  It is now well established that court proceedings are

presumptively “open” in Canada.  Public access will be barred only when the

appropriate court, in the exercise of its discretion, concludes that disclosure would

subvert the ends of justice or unduly impair its proper administration. 

5 This criterion has come to be known as the Dagenais/Mentuck test, after

the decisions of this Court in which the governing principles were established and
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refined.  The issue in this case is whether that test, developed in the context of

publication bans at the time of trial, applies as well at the pre-charge or “investigative

stage” of criminal proceedings.  More particularly, whether it applies to “sealing

orders” concerning search warrants and the informations upon which their issuance

was judicially authorized.

6 The Court of Appeal for Ontario held that it does and the Crown now

appeals against that decision. 

7 I would dismiss the appeal.  In my view, the Dagenais/Mentuck test applies

to all discretionary court orders that limit freedom of expression and freedom of the

press in relation to legal proceedings. Any other conclusion appears to me inconsistent

with an unbroken line of authority in this Court over the past two decades.  And it

would tend to undermine the open court principle inextricably incorporated into the

core values of s. 2(b) of the Charter.

8 The Dagenais/Mentuck test, though applicable at every stage of the judicial

process, was from the outset meant to be applied in a flexible and contextual manner.

A serious risk to the administration of justice at the investigative stage, for example,

will often involve considerations that have become irrelevant by the time of trial.  On

the other hand, the perceived risk may be more difficult to demonstrate in a concrete

manner at that early stage.  Where a sealing order is at that stage solicited for a brief

period only, this factor alone may well invite caution in opting for full and immediate

disclosure.
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9 Even then, however, a party seeking to limit public access to legal

proceedings must rely on more than a generalized assertion that publicity could

compromise investigative efficacy.  If such a generalized assertion were sufficient to

support a sealing order, the presumption would favour secrecy rather than openness,

a plainly unacceptable result. 

10 In this case, the evidence brought by the Crown in support of its

application to delay access amounted to a generalized assertion of possible

disadvantage to an ongoing investigation.  The Court of Appeal accordingly held that

the Crown had not discharged its burden.  As mentioned earlier, I would not interfere

with that finding and I propose, accordingly, that we dismiss the present appeal.

II

11 The relevant facts were fully and accurately set out in these terms by

Doherty J.A. in the Court of Appeal for Ontario ((2003), 67 O.R. (3d) 577):

On August 20, 2003, a justice of the peace issued six search warrants
for various locations linked to the business of Aylmer Meat Packers Inc.
(“Aylmer”).  The informations sworn to obtain the warrants were identical.
The warrants were obtained under the provisions of the Provincial
Offences Act, R.S.O. 1990, c. P.33 and related to alleged violations of
provincial legislation regulating the slaughter of cattle.  The informations
were sworn by Roger Weber, an agricultural investigator with the Ministry
of Natural Resources.  The warrants were executed on August 21 and 22,
2003.

On about August 26, 2003, the investigation by the Ministry of
Natural Resources into the operation of Aylmer became the subject of
widespread media reports.  The suitability for human consumption of meat
slaughtered and processed by Aylmer became a matter of public concern.

On about August 27, 2003, the Ontario Provincial Police commenced
a fraud investigation into the business affairs of Aylmer.  The officers
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involved in that investigation were advised that Inspector Weber had
applied for and obtained the search warrants described above.

On September 2, 2003, the Crown brought an ex parte application in
open court in the Ontario Court of Justice for an order sealing the search
warrants, the informations used to obtain the warrants and related
documents.  The Crown claimed that public disclosure of the material
could identify a confidential informant and could interfere with the
ongoing criminal investigation.

Justice Livingstone made an order directing that the warrants and
informations were to be sealed along with the affidavit of Detective
Sergeant Andre Clelland, dated August 30, 2003 filed in support of the
application for a sealing order and a letter, dated September 2, 2003, from
Roger Weber indicating that the Ministry of Natural Resources took no
objection to the application.  The sealing order was to expire December 2,
2003.  The Clelland affidavit and Inspector Weber’s letter were
subsequently made part of the public record on the consent of the Crown.

The Toronto Star Newspapers Limited and other media outlets
(respondents) brought a motion for certiorari and mandamus in the
Superior Court.  That application proceeded before McGarry J. on
September 15 and 16, 2003.  On September 24, 2003, McGarry J. released
reasons quashing the sealing order and directing that the documents should
be made public except to the extent that the contents of the informations
could disclose the identity of a confidential informant.  McGarry J. edited
one of the informations to delete references to material that could identify
the confidential informant and told counsel that the edited version would
be made available to the respondents unless the Crown appealed within
two days. . . .  [paras. 1-6]

12 The Crown did, indeed, appeal — but with marginal success. 

13 The Court of Appeal for Ontario held that Livingstone J. had exceeded her

jurisdiction by refusing to grant a brief adjournment to allow counsel for the media to

attend and make submissions on the application for a sealing order.  Speaking for the

court, Doherty J.A. found that the media can legitimately be expected to play an

important role on applications to prohibit their access, and that of the public they

serve,  to court records and court proceedings.  “There was no good reason”, he stated,

“to deny The London Free Press an opportunity to make submissions” (para. 15).  This

amounted, in his view, to a denial of natural justice and resulted in a loss of
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jurisdiction.  I find it unnecessary to express a decided view on this branch of the

matter, since it is not in issue before us, and find it sufficient for present purposes to

refer to the guidelines on notice to the media and media standing set out in Dagenais

v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, particularly at pp. 868-69 and

890-91.

14 Doherty J.A. next addressed the merits of the request for a sealing order.

Applying this Court’s decision in R. v. Mentuck, [2001] 3 S.C.R. 442, 2001 SCC 76,

he concluded that the Crown had not displaced the presumption that judicial

proceedings are open and public.  Like McGarry J., Doherty J.A. recognized that the

materials had to be edited to exclude information that could reveal the identity of the

confidential informant and the editing he found appropriate was “somewhat more

extensive than that done by McGarry J.” (para. 28).

15 The order of the Court of Appeal has now become final and the factual

basis for a sealing order has evaporated with the passage of time.  In the absence of a

stay, the edited material was released on October 29, 2003, and the proceedings have

to that extent become moot.  

16 The Crown nonetheless pursues its appeal to this Court with respect to the

underlying question of law: What is the governing test on an application to delay

public access to search warrant materials that would otherwise become accessible upon

execution of the search warrant?

17 Essentially, the Crown contends that the Court of Appeal erred in law in

applying the “stringent” Dagenais/Mentuck test without taking into account the
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particular characteristics and circumstances of the pre-charge, investigative phase of

the proceedings.

III

18 Once a search warrant is executed, the warrant and the information upon

which it is issued must be made available to the public unless an applicant seeking a

sealing order can demonstrate that public access would subvert the ends of justice:

Attorney General of Nova Scotia v. MacIntyre, [1982] 1 S.C.R. 175.  “[W]hat should

be sought”, it was held in MacIntyre, “is maximum accountability and accessibility but

not to the extent of harming the innocent or of impairing the efficiency of the search

warrant as a weapon in society’s never-ending fight against crime” (Dickson J., as he

then was, speaking for the majority, at p. 184).

19 MacIntyre was not decided under the Charter.  The Court was nonetheless

alert in that case to the principles of openness and accountability in judicial

proceedings that are now subsumed under the Charter’s guarantee of freedom of

expression and of the press.  

20 Search warrants are obtained ex parte and in camera, and generally

executed before any charges have been laid.  The Crown had contended in MacIntyre

that they ought therefore to be presumptively shrouded in secrecy in order to preserve

the integrity of the ongoing investigation.  The Court found instead that the

presumption of openness was effectively rebutted until the search warrant was

executed — but not thereafter.  In the words of Dickson J.:
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. . . the force of the ‘administration of justice’ argument abates once the
warrant has been executed, i.e. after entry and search.  There is thereafter
a “diminished interest in confidentiality” as the purposes of the policy of
secrecy are largely, if not entirely, accomplished.  The need for continued
concealment virtually disappears. . . . The curtailment of the traditionally
uninhibited accessibility of the public to the working of the courts should
be undertaken with the greatest reluctance. [pp. 188-89]

21 After a search warrant has been executed, openness was to be

presumptively favoured.  The party seeking to deny public access thereafter was bound

to prove that disclosure would subvert the ends of justice.  

22 These principles, as they apply in the criminal investigative context, were

subsequently adopted by Parliament and codified in s. 487.3 of the Criminal Code,

R.S.C. 1985, c. C-46.  That provision does not govern this case, since our concern here

is with warrants issued under the Provincial Offences Act of Ontario, R.S.O. 1990, c.

P.33.  It nonetheless provides a useful reference point since it encapsulates in statutory

form the common law that governs, in the absence of valid legislation to the contrary,

throughout Canada.  

23 Section 487.3(2) is of particular relevance to this case.  It contemplates a

sealing order on the ground that the ends of justice would be subverted, in that

disclosure of the information would compromise the nature and extent of an ongoing

investigation.  That is what the Crown argued here.  It is doubtless a proper ground for

a sealing order with respect to an information used to obtain a provincial warrant and

not only to informations under the Criminal Code.  In either case, however, the ground

must not just be asserted in the abstract; it must be supported by particularized grounds

related to the investigation that is said to be imperilled.  And that, as we shall see, is

what Doherty J.A. found to be lacking here.
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24 Since the advent of the Charter, the Court has had occasion to consider

discretionary actions which limit the openness of judicial proceedings in other

contexts.  The governing principles were first set out in Dagenais. 

25 In that case, four accused sought a ban on publication of a television mini-

series, The Boys of St. Vincent, which was fictional in appearance — but strikingly

similar in fact — to the subject matter of their trial.  Writing for a majority of the

Court, Lamer C.J. held that a ban should only be imposed where alternative measures

cannot prevent the serious risk to the interests at stake and, even then, only to the

extent found by the Court to be necessary to prevent a real and substantial risk to the

fairness of the trial.  In addition, a ban should only be ordered where its salutary

effects outweigh its negative impact on the freedom of expression of those affected by

the ban.  Here, too, the presumption was said to favour openness, and the party seeking

a restriction on disclosure was therefore required to justify the solicited limitation on

freedom of expression.

26 The Dagenais test was reaffirmed but somewhat reformulated in Mentuck,

where the Crown sought a ban on publication of the names and identities of

undercover officers and on the investigative techniques they had used.  The Court held

in that case that discretionary action to limit freedom of expression in relation to

judicial proceedings encompasses a broad variety of interests and that a publication

ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the
proper administration of justice because reasonably alternative measures
will not prevent the risk; and
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(b) the salutary effects of the publication ban outweigh the deleterious
effects on the rights and interests of the parties and the public, including
the effects on the right to free expression, the right of the accused to a fair
and public trial, and the efficacy of the administration of justice. [para. 32]

27 Iacobucci J., writing for the Court, noted that the “risk” in the first prong

of the analysis must be real, substantial, and well grounded in the evidence: “it is a

serious danger sought to be avoided that is required, not a substantial benefit or

advantage to the administration of justice sought to be obtained” (para. 34).

28 The Dagenais/Mentuck test, as it has since come to be known, has been

applied to the exercise of discretion to limit freedom of expression and of the press in

a variety of legal settings.  And this Court has recently held that the test applies to all

discretionary actions which have that limiting effect:

While the test was developed in the context of publication bans, it is
equally applicable to all discretionary actions by a trial judge to limit
freedom of expression by the press during judicial proceedings.
Discretion must be exercised in accordance with the Charter, whether it
arises under the common law, as is the case with a publication ban . . .; is
authorized by statute, for example under s. 486(1) of the Criminal Code
which allows the exclusion of the public from judicial proceedings in
certain circumstances (Canadian Broadcasting Corp. v. New Brunswick
(Attorney General), [[1996] 3 S.C.R. 480], at para. 69); or under rules of
court, for example, a confidentiality order (Sierra Club of Canada v.
Canada (Minister of Finance), [2002] 2 S.C.R. 522, 2002 SCC 41). 

(Vancouver Sun (Re), [2004] 2 S.C.R. 332, 2004 SCC 43, at para. 31)

29 Finally, in Vancouver Sun, the Court expressly endorsed the reasons of

Dickson J. in MacIntyre and emphasized that the presumption of openness extends to

the pre-trial stage of judicial proceedings. “The open court principle”, it was held, “is

inextricably linked to the freedom of expression protected by s. 2(b) of the Charter and

20
05

 S
C

C
 4

1 
(C

an
LI

I)

gtaylor
Line



- 15 -

advances the core values therein” (para. 26).  It therefore applies at every stage of

proceedings (paras. 23-27).  

30 The Crown now argues that the open court principle embodied in the

Dagenais/Mentuck test ought not to be applied when the Crown seeks to seal search

warrant application materials.  This argument is doomed to failure by more than two

decades of unwavering decisions in this Court: the Dagenais/Mentuck test has

repeatedly and consistently been applied to all discretionary judicial orders limiting

the openness of judicial proceedings.

31 It hardly follows, however, that the Dagenais/Mentuck test should be

applied mechanistically.  Regard must always be had to the circumstances in which a

sealing order is sought by the Crown, or by others with a real and demonstrated

interest in delaying public disclosure. The test, though applicable at all stages, is a

flexible and contextual one.  Courts have thus tailored it to fit a variety of

discretionary actions, such as confidentiality orders, judicial investigative hearings,

and Crown-initiated applications for publication bans.

32 In Vancouver Sun, the Court recognized that the evidentiary burden on an

application to hold an investigative hearing in camera cannot be subject to the same

stringent standard as applications for a publication ban at trial: 

Even though the evidence may reveal little more than reasonable
expectations, this is often all that can be expected at that stage of the
process and the presiding judge, applying the Dagenais/Mentuck test in a
contextual manner, would be entitled to proceed on the basis of evidence
that satisfies him or her that publicity would unduly impair the proper
administration of justice. [para. 43]  
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33 Similar considerations apply to other applications to limit openness at the

investigative stage of the judicial process.

IV

34 The Crown has not demonstrated, on this appeal, that the flexible

Dagenais/Mentuck test as applied to search warrant materials is unworkable in

practice.  The respondents, on the other hand, have drawn our attention to several cases

in which the test was effectively and reasonably applied.  Sealing orders or partial

sealing orders were in fact granted, for example, in National Post Co. v. Ontario

(2003), 176 C.C.C. (3d) 432 (Ont. S.C.J.); R. v. Eurocopter Canada Ltd., [2001] O.J.

No. 1591 (QL) (S.C.J.); Flahiff v. Bonin, [1998] R.J.Q. 327 (C.A.); and Toronto Star

Newspapers Ltd. v. Ontario, [2000] O.J. No. 2398 (QL) (S.C.J.).

35 Nor has the Crown satisfied us that Doherty J.A. failed to adopt a

“contextual” approach to the order sought in this case.  

36 In support of its application, the Crown relied exclusively on the affidavit

of a police officer who asserted his belief, “based on [his] involvement in this

investigation that the release of the Warrants, Informations to Obtain and other

documents would interfere with the integrity of the ongoing police investigation”

(Appellant’s Record, at p. 70).  The officer stated that, should the contents of the

information become public, witnesses could be fixed with information from sources

other than their personal knowledge and expressed his opinion “that the release of the

details contained in the Informations to Obtain [the search warrants] has the potential
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to make it more difficult for the Ontario Provincial Police to gather the best evidence

in respect of its investigation” (Appellant’s Record, at p. 72).

37 Doherty J.A. rejected these broad assertions for two reasons.  

38 First, he found that they amounted to a “general proposition that pre-trial

publication of the details of a police investigation risks the tainting of statements taken

from potential witnesses” (para. 26).  In Doherty J.A.’s view, if that general

proposition were sufficient to obtain a sealing order, 

the presumptive rule would favour secrecy and not openness prior to trial.
A general assertion that public disclosure may distract from the ability of
the police to get at the truth by tainting a potential witness’s statement is
no more valid than the equally general and contrary assertion that public
disclosure enhances the ability of the police to get at the truth by causing
concerned citizens to come forward with valuable information.  [para. 26]

39 Second, Doherty J.A. found that the affiant’s concern, for which he offered

no specific basis, amounted to a mere assertion that “the police might have an

advantage in questioning some individuals if those individuals [are] unaware of the

details of the police investigation” (para. 27).  In oral argument before this Court,

counsel for the Crown referred to this as the “advantage of surprise”.  In this regard,

Doherty J.A. noted Iacobucci J.’s conclusion in Mentuck, at para. 34, that access to

court documents cannot be denied solely for the purpose of giving law enforcement

officers an investigative advantage; rather, the party seeking confidentiality must at

the very least allege a serious and specific risk to the integrity of the criminal

investigation.
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40 Finally, the Crown submits that Doherty J.A. applied a “stringent” standard

— presumably, an excessively stringent standard — in assessing the merits of the

sealing application.  This complaint is unfounded.  

41 Quite properly, Doherty J.A. emphasized the importance of freedom of

expression and of the press, and noted that applications to intrude on that freedom

must be “subject to close scrutiny and meet rigorous standards” (para. 19).  Ultimately,

however, he rejected the Crown’s claim in this instance because it rested entirely on

a general assertion that publicity can compromise investigative integrity.  

42 At no point in his reasons did Doherty J.A. demand or require a high

degree of predictive certainty in the Crown’s evidence of necessity.

V

43 For all of these reasons, I propose that we dismiss the appeal, with costs

to the respondents, on a party-and-party basis.

Appeal dismissed with costs.

Solicitor for the appellant:  Ministry of the Attorney General, Toronto.

Solicitors for the respondents:  Blake, Cassels & Graydon, Toronto.

Solicitors for the intervener:  Ruby & Edwardh, Toronto.
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