
CHAPTER 5

Policy and Legislative Change

Introduction

The public policy and legislative changes considered in this chapter came to my
attention in several ways during Phase 2. Several were issues recommended to me
for research and discussion by my Advisory Panel. The research undertaken on
apologies and on the prospects of treatment programs for those who have com-
mitted sexual offences against children are examples of recommended research.
Other issues arose from public interest demonstrated at Phase 2 meetings; the
strongest example of this was the research commissioned on sentencing trends for
non-familial child abuse cases. Still other issues were brought to my attention by
the parties to this Inquiry. The Men’s Project, a party with full Phase 2 stand-
ing, proposed research on the possibility of an ombudsman for those who are
victims of sexual assault, and I recommended that this proceed as party research.
The Citizens for Community Renewal, another party to this Inquiry, suggested we
conduct “policy roundtables” on several topics, and three of these did proceed:
on confidentiality provisions in civil settlements, on the duty to report child
sexual abuse, and on homophobia and its impact on response to the problem of
sexual abuse of children and young people. Interest in this second topic was also
expressed by another party, the Children’s Aid Society of the United Counties of
Stormont, Dundas & Glengarry. Issues regarding policy and legislative change with
respect to the duty to report child sexual abuse are dealt with in Volume 1.

The presentations by authors, workshop participants, and policy roundtable
participants were excellent. That so many were willing to travel considerable
distances to present in Cornwall is a testament to their personal, as well as their
professional interest in the important public policy matters under debate. I would
like to thank all those who participated in public policy debate—as professionals
and experts, counsel, and those from the public who brought probing questions
and the value of their personal experience.
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I found the policy-focused research and roundtable discussions useful in
affording a greater understanding of the complexity of issues and the options
for the future. I also found that this work was educational for the public and the
parties to this Inquiry. As I have discussed in Chapter 4, one of the responsi-
bilities of all public inquiries is to promote public education.

In moving through the issues in this section of my Phase 2 Report, I have in
each case summarized what has been learned from the research and workshops
or policy roundtables. I have then set out the public policy considerations
encountered in analysis of these issues, highlighting those I found particularly
relevant. My recommendations follow in each topic area.

Apologies

WhatWe Learned About Apologies

My Advisory Panel reported to me that one of the issues of concern to the
community identified during consultation meetings with the public and parties was
that of apologies. People wondered why apologies—particularly in cases
concerning child sexual abuse—were so difficult to obtain, whether from those
who had perpetrated the violence or from those who may not have acted appro-
priately in the face of known abuse or in response to disclosure of abuse. They
talked about wanting “real” or “meaningful” apologies, sometimes talking about
various aspects of apologies that would characterize a “worthwhile apology” or
stressing that even a late apology would be of value. This theme also arose in Phase
1 evidentiary testimony and in Phase 2 submissions.1 While recognizing the
value of apologies, people also cautioned that apologies could “do more harm than
good,” if insincere or proffered solely for public relations purposes.2

While it was generally recognized that apologies could promote healing and
reconciliation, many different issues arose within discussions about how apolo-
gies could be incorporated into existing legal frameworks. For example, what
legal issues could arise if an apology were given? Would the person apologizing
be admitting guilt that could lead to civil or even criminal liability? Would an
apology from one person in an institution create liability for others? There was
also interest in the effectiveness and utility of apologies. What constitutes a good
or healing apology? When should an apology be given? Why should people
consider apologizing? Sometimes people in meetings would say that they wished
they had apologized or expressed regret but that they thought they could not for
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legal reasons. Certainly, in Phase 1 evidentiary hearings and in Phase 2 of the
Cornwall Public Inquiry, I did hear apologies or expressions of regret from both
individuals and institutions and I also heard requests for apologies, not only
from those who discussed their personal circumstances, but also from those
testifying in the community context or in the institutional portion of the eviden-
tiary hearings.3

It was clear that extending an apology is more complex than might be thought
on superficial review. It was also clear that the symbolic value of an apology
was significant as a validation and as a form of reparation. Anything so impor-
tant to so many is worthy of further reflection.

As a result of these considerations, my Advisory Panel recommended that
research be commissioned on the legal and ethical implications of apology or
expressions of regret in civil cases. I accepted this recommendation, and a call
went out for proposals from interested researchers.4

Several proposals were received on this topic, and ultimately Leslie Macleod,
a lawyer, mediator, and academic, was selected to conduct the study. She provided
a draft paper to this Inquiry, which was posted on this Inquiry’s website and
circulated among counsel for the parties in December 2007, in order to solicit com-
ments. A workshop was then held on January 17, 2008, where Ms Macleod pre-
sented her paper.5 In addition, Russell Getz, from the Attorney General of British
Columbia, presented his views on the legal implications of apologies. Mr. Getz
is the British Columbia representative for the Uniform Law Conference of Canada
and is the author of the uniform apologies legislation.6

After the workshop, Ms Macleod revised her paper and submitted the final
version on April 12, 2008.7 I will not duplicate the research in that paper, as it is
provided in the CD containing all Inquiry research, or give details on the work-
shop, a summary of which was available on this Inquiry’s website. I will highlight
some of the key points for consideration:

• An apology or expression of regret can be a powerful tool in the healing
and reconciliation of relationships, in both cases of minor transgressions
and those that are more serious, especially for victims.
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• The reasons for which an apology may be offered are many, and an
apology can be of benefit to both victim and transgressor. Apologies
can promote forgiveness, healing, and reconciliation, which are often
interconnected. Healing, especially in the context of abuse, has been
recognized as a primary positive result, allowing victims to move into
the future with a restored sense of physical, mental, and emotional
health. Apologies can also foster reconciliation between the individuals
involved, which is beneficial to the victim, to the transgressor, and to
the community at large. The reconciliation stemming from an apology
may take different forms: it may be a private and personal reconciliation
with the past, or it may manifest outwardly in terms of a renewed
relationship going forward.

• Certain core elements should be incorporated—or at least considered—
in order for the apology to be meaningful: recognition, remorse,
responsibility, repentance, reasons, reparation, and reform. An authentic
apology will require some combination of these elements, the more the
better. However, not all apologies must be the same, and their context
will vary. The needs of the victim in each particular case must be the
primary consideration in crafting an apology.

• Some who offer an apology may not incorporate the core elements or
the needs of the victim into their apology, which can detract from the
degree to which that apology can promote healing and reconciliation.
For example, an apology may be tactical, in that the suffering of the
victim is acknowledged in order to gain credibility for the person
apologizing. An explanation apology tries to excuse behaviour without
accepting any responsibility. A formalistic apology is provided under
pressure, to make an issue “go away,” with no real remorse or empathy.
Most people seek an apology where the transgressor both expresses
remorse and accepts responsibility for his or her actions.8

• Generally, tactical, explanation, and formalistic apologies are seen as
inadequate and insincere by victims of harm, and therefore may cause
more harm, by producing negative psychological effects. They may also
further antagonize an already difficult relationship because this type of
apology can be seen as a further exploitation of the victim.

• There has been a growing trend toward providing apologies for major
transgressions by governments. One of the more recent examples in
Canada is the apology offered in June 2008 by Prime Minister Stephen
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Harper to First Nations peoples regarding residential schools. Another
relevant apology is that given in February 2004 by Premier Dalton
McGuinty in respect to Ontario training schools.

• In concert with this “apology phenomenon,” of public apologies for
large-scale and systemic harm toward specific groups, legislators
both in Canada and abroad have been both considering and adopting
legislation dealing with apologies in the civil litigation process in order
to remove the legal barriers that may exist to providing an apology.9

• For many institutions and individuals, legal barriers stand in the way of
providing an early apology, the largest of which is that an apology could
be construed for civil litigation purposes as an admission of liability. In
addition, there is a question as to whether a contract of insurance could
be voided by providing an apology, a problem that can often leave
no funds for those injured. Apologies legislation can provide clear
protection for apologies in the civil litigation process, or at least clarify
the consequences of apologies.

There are many reasons for enacting apologies legislation. Ms Macleod
enumerated these in her research paper:

• legislation provides certainty as to how apologies will affect liability;
• legislative protection for apologies extends to all circumstances in

which they are offered;
• legislative protection from liability will encourage individuals to take

moral responsibility and offer apologies;
• apologies could reduce the frequency and intensity of lawsuits and

encourage more open dialogue;
• apologies could lead to earlier, less expensive, and more satisfactory

outcomes for aggrieved parties and wrongdoers; and
• apologies may also encourage healing and reconciliation and repair

social relationships.10

While apology legislation may promote the giving of apologies, many do not
feel that this protection is warranted or even fear that the protection offered will
be misused, for example, to reduce payments. Ms Macleod lists the reasons
against implementing apologies legislation:
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• the giving of apologies should not be shielded by legislation because
apologies may be needed to establish liability;

• the public could find it confusing if offenders who admit fault under the
protection of apology legislation are not found at fault at trial;

• apologies that do not enjoy legislative protection are more meaningful
because the acceptance of risks associated with them suggests genuine
contrition;

• apologies delivered under the protection of legislation may be insincere
or perceived to be insincere, diminishing their value to the victim; and

• legislation could encourage the use of apologies for strategic reasons
that may disadvantage or even further harm those injured.11

During this Inquiry, the Attorney General for Ontario introduced apology
legislation.12 The legislation was passed by the Ontario Legislature and
received royal assent in April 2009. The law removes the risk of civil liability
from apologies, with some exceptions; for example, an apology made during
a trial will not be shielded from any imputation of liability a judge may choose
to find.

Legal concerns have not been the only barrier to apologies, and apologies
legislation is not the only tool that is available to promote them. Aside from the
legal barriers, Ms Macleod pointed to a lack of education, for both the public
and professionals, about the value of apologies and how to craft an apology that
will be welcomed. If such education and related research were available, atti-
tudes could be changed and more meaningful apologies could be offered,
providing benefits to the victim, the transgressor, and society at large. For example,
there is very little education on the elements of an effective apology or the
consequences of a poor apology. If the sincere intention is to heal and reconcile
through apologies, understanding of what would enhance this outcome would
be of genuine value.

Public Policy Considerations

It is clear to me that there are numerous benefits in offering and receiving mean-
ingful apologies without the impediment of concern regarding litigation.Apologies
can be instrumental in permitting the victim to heal and allowing individuals to
reconcile their feelings and potentially their relationship with another person or
organization. While perhaps the greatest benefits accrue to the victim, apologies
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also offer benefits to those making apologies and to society as a whole. Unlike
litigation, where the outcome is often “win-lose,” apologies can potentially be
“win-win,” with the victim and the transgressor both receiving some benefit.

As detailed above, a meaningful apology encompasses much more than the
words “I’m sorry.” In considering policies that could promote the making of
apologies, I am mindful that such policies should not only provide the legal
mechanism that would permit apologies to be made more freely, but should also
provide those involved with the tools for meaningful apologies, apologies that are
sensitive to the needs of victims.

The first consideration is whether it is beneficial to have the specific apologies
legislation that has been enacted. While it is true that there are some protections
for apologies under the common-law system in the context of settlement dis-
cussions, these protections are clearly not enough, in part because they are
uncertain. Whether or not a situation is already the subject of litigation, lawyers
may fear that any kind of apology will be against the interests of their clients
and may advise, therefore, against providing one—unless protection for the state-
ment is provided. This is the case even though apologies are not always equated
as admissions of liability under the law of evidence and can be protected through
various legal mechanisms, such as through “without prejudice” discussions and
mediations. However, the proclamation of apology legislation provides protection
in the civil litigation process for individuals and organizations providing apolo-
gies, and clarifies where protections are not available.

The reasons for not enacting apologies legislation are not as compelling as
those in favour of the legislation. A finding of liability is rarely based on an
apology alone, and many apologies already enjoy protection through the various
existing mechanisms. Sophisticated litigants already know of these provisions.
Yet as Ms Macleod notes, an absence of apologies legislation puts those who
have not received legal advice at a disadvantage, as they may provide a sponta-
neous apology without knowing its consequences.13 The existence of apologies
legislation does not by itself reduce the sincerity of an apology. In fact, it is
arguable that with legislation, the ability to give more meaningful apologies—
apologies that meet the needs of the victim—is enhanced because the need for a
protective element to an apology is removed. Finally, the legislation does not
compel the victim to accept the apology for any reason. This could actually result
in pressure for more thoughtful and meaningful apologies.

Apologies often prompt settlement in civil cases and put an end to litigation
without ever going to court. In other cases, an early apology may serve to avoid
the litigation process altogether. Some victims are not interested in pursuing
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litigation but really want only to receive an apology; they may feel forced to
litigate because the transgressor or the organization behind the transgressor is
not willing to apologize. Reducing the barriers to apologies would serve to
promote early settlement and could in fact reduce the number of cases that go to
court. This could benefit all of society.

As I noted earlier in this chapter, the Ontario Legislature has already decided
to act with respect to this issue in passing the Apology Act, 2009.14 The legisla-
tion covers apologies and other expressions of regret. Such expressions will not
be construed as or be admissible for purposes of proving liability in civil matters
connected to the matter in issue. Nor will an apology or expression of regret
void an insurance policy.

To enhance the positive effects of the Apology Act, 2009, it is important to
ensure that there is education about the benefits of apologies, about how to
provide apologies that are meaningful and avoid the type of apology that does
more harm than good. The Government of Ontario is situated to take a leading role
in such educational efforts by spearheading efforts in support of meaningful
apologies and by encouraging professional organizations to provide workshops,
in both official languages, to members of the public. In addition, funding could
be provided to the Law Commission of Ontario or a similar entity to study the use
of apologies in various situations and to establish protocols or toolkits that can be
used by organizations or institutions and professionals when providing an apology
or advising on an apology. This would help organizations that genuinely want to
apologize to learn how to do it effectively and avoid common pitfalls.

Finally, in order to promote the widespread use of apologies, it is critical that
professionals involved in the civil litigation process be educated about the potential
benefits. In the context of a legal action, or even a potential legal action, the
advice of most lawyers is to advise their clients against providing an apology
in order to protect their legal interests. Even with the protection of legislation,
lawyers and other legal professionals will need to be educated about how apologies
may be valuable in satisfying the needs of both victims and transgressors so that
they can pass on this information to their clients and advise them appropriately.
The Government of Ontario should, by working with professional associations,
encourage professionals to educate themselves about apologies and their effec-
tive use in civil litigation or instead of civil litigation.

I have considered whether providing an educational workshop on apologies
in Cornwall would be helpful. The idea would be to provide institutions that
were parties to this Inquiry, other interested local organizations, and the profes-
sionals advising them with a private session aimed at improving the effectiveness
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of apologies. The sole purpose of this would be to enhance the potential for
healing and reconciliation of any apologies that might be made. Attendance
would not be an acknowledgement of past wrongdoing, but a way to understand
how to make constructive apologies in future. I envision a session of this nature
being of value, but not if misinterpreted or resented. It would have to be voluntary
and entered into with the goal of providing healing to those receiving apologies.
As a result, I would suggest that if local institutions or organizations are interested
in having some education and training on enhancing the effectiveness of apologies,
the organization that I have informally termed the “Reconciliation Trust” in
Chapter 2 of this volume should consider such education and training for funding
as part of its mandate for community healing and reconciliation.

Recommendations

1. The Government of Ontario should request that the Law Commission
of Ontario, or a similar entity, study the use and effects of apologies
and develop “promising or best practices,” protocols, and toolkits to
promote and support meaningful apologies.

2. The Government of Ontario should work with associations, such as the
Law Society of Upper Canada, the Ontario Bar Association, the ADR
Institute of Ontario, the Ontario Medical Association, and the Insurance
Institute of Ontario, to educate professionals about the effective use
of apologies in the context of civil litigation. Such education should
include the benefits and risks of apologies; legal and ethical issues that
arise in connection with apologies; how to promote and protect the
interests of disputants at each stage of the civil litigation process;
and the elements of effective apologies from the viewpoint of those
receiving apologies.

Ombudsman or Other Intervener for Those Who Have Been
Victims of Sexual Abuse

WhatWe Learned About a Possible Ombudsman for Survivors of
Sexual Violence

Parties to this Inquiry were given the opportunity to conduct research within the
mandate of Phase 2. Research by parties can be useful in promoting informed
discussion and analysis of issues as well as expressing a diversity of opinions.

Parties to this Inquiry were invited to submit proposals for research that would
relate to processes, services, or programs that would encourage healing and assist
the community of Cornwall to move forward. The research proposals were not to
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duplicate research already being undertaken or proposed to this Inquiry. It was
clear that party research would be independent and may or may not reflect the
views of this Inquiry.15

The Men’s Project was one of the parties to this Inquiry that submitted a party
research proposal: to research the potential role of an ombudsman for victims
of sexual assault or abuse and how that ombudsman could potentially work. My
Advisory Panel reviewed the proposal and advised that it be accepted and funded.
I made a recommendation to the Ministry of the Attorney General for party
funding, and this was accepted. Indeed, the issue of how to deal with complaints
about institutions, how to make complaints, and how to resolve them lies at
the very heart of the mandate of this Inquiry, so research on this mechanism was
of value.

The Men’s Project submitted a research paper entitled “An Ombudsman for
Survivors of Sexual Violence: How Would It Work,” prepared by David Bennett,
LL.B., C.Med., and David Lizoain, B.A., M.Sc. The draft was received in February
2008, posted on this Inquiry’s website, and circulated among counsel for comment.
Mr. Bennett also presented his paper at a workshop held on April 22, 2008, on the
topic of the potential role of an ombudsman for victims of sexual assault or
abuse. In addition, the Inquiry brought two knowledgeable panellists to Cornwall
to speak about their relevant experience: Steve Sullivan, the Federal Ombudsman
for Victims of Crime, and Kwame Addo, an investigator with the Ontario
Ombudsman’s office. The final paper from The Men’s Project was submitted on
April 29, 2008, and posted on our website; it is also included in the CD of research
papers which is part of this Report. I found The Men’s Project research paper
and the workshop helpful to me in analyzing all the issues involved.

Both during Phase 1 testimony and in Phase 2 public meetings, some people
expressed frustration in their dealings with institutions. They indicated that they
often felt that they were not being treated fairly or taken seriously and that they
did not have realistic recourse for their complaints. The Men’s Project, in its
paper, set out a potential solution to these frustrations: the establishment of an
Ombudsman for Victims of Sexual Assault/Abuse. This entity could assist those
with complaints about how they had been treated by the institutions in their deal-
ings and with help, to have those complaints resolved. I will not review the paper
or the workshop in detail, as both are available on our website,16 and the research
paper is contained in a CD of research forming part of this Report. I will instead
outline some of the cogent points that were raised in both the paper and at
the workshop:
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• An ombudsman is a neutral office that can assist individuals in
addressing specific complaints about institutions through a more
informal process. An ombudsman may also address systemic issues
and make public recommendations on how to improve an overall
institutional system. Such recommendations, however, are not binding
on the institution.

• An ombudsman, by definition, is intended not to be adversarial but to be
collaborative, which sets it apart from the traditional justice model. An
ombudsman investigates to see if the complaint is warranted and then
suggests methods for informal resolution. Most complaints brought to
an ombudsman are resolved informally, and this informal aspect is seen
as a key to resolving complaints quickly and effectively.

• An ombudsman’s office is typically an office of last resort.
Complainants are generally expected to have exhausted complaint
mechanisms within the institution prior to contacting the ombudsman.
Although it is not, therefore, a first-response centre, those who contact
an ombudsman’s office prior to contact with institutions would be
referred appropriately to the place where their issue could be considered.

• A key feature in assessing any ombudsman arrangement is his or her
independence from government or any other body by which it has been
created. An ombudsman usually has security of tenure, so that he or she
may not be removed from office simply because the government does
not like his or her findings. Ombudsman are generally established in a
framework to make the office appear independent to the public, not too
close to the government or other constituting body.

• Confidentiality is another important consideration for those using the
services of an ombudsman or any similar intermediary. While most
people would assume that their dealings with an ombudsman or similar
body are confidential, this is not always the case. Protection of
confidentiality would need to be legislated in order to ensure maximum
protection of information provided by a complainant.

• In order to be effective and to be seen as having value, an ombudsman
must have credibility, both with the public and with institutions.
Credibility can be gained through his or her ability to convince others
informally by the weight of information or the reasonableness of
arguments. Credibility can also be bolstered by more formal powers,
such as the power to compel witnesses and documents.

There are several different forms of ombudsman. The most salient of these for
the purposes of understanding the research done by The Men’s Project are the
legislative ombudsman and the specialty ombudsman. Legislative ombudsmen are
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created by statute and generally have broad jurisdiction over different institu-
tions. An example would be the Ombudsman of Ontario, an office that has wide
jurisdiction over various Ontario government institutions.

Specialty ombudsman, on the other hand, are created in order to deal with a
specific or more focused issue or area of jurisdiction, such as the Federal
Ombudsman for Victims of Crime, whose mandate is obviously limited to those
harmed by crime. While specialty ombudsman can be created by statute or by
executive authority, such as by Order-in-Council, their jurisdiction and focus
are more limited in scope than that of a legislative ombudsman, and often lack
that office’s broader powers, such as the capacity to compel governments to
provide documents.

Public Policy Considerations

In considering my approach to this issue, I considered numerous factors, which
I will discuss in some detail.

It is not uncommon that those who have been sexually abused experience
difficulties in dealing with public institutions. It seems to me that these difficul-
ties typically arise at two distinct points. First, individuals may not know where
to go for assistance or how to get involved in the justice system. Second, once they
have sought assistance or have reported an alleged offence, they may have
miscommunications or misunderstandings with the institutions mandated to
respond to them. It is at this second point in the process that it is argued that an
ombudsman can be of assistance, to help resolve problems survivors encounter
when dealing with institutions.

Currently, there is no one place in Ontario where a survivor of sexual abuse
or assault may go to make a complaint about an institution after he or she has
exhausted internal mechanisms. The newly created Federal Ombudsman for
Victims of Crime deals only with issues under federal jurisdiction and so is
unable to help survivors who have issues with provincially mandated agencies such
as Children’s Aid Societies or the police, or with Crown attorneys, for example.

The Ombudsman of Ontario has wide legislative powers over government
organizations in Ontario, and he conducted an extensive review of the Criminal
Injuries Compensation Board that appears to have resulted in positive change.17
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However, the Ombudsman of Ontario lacks jurisdiction over many institutions that
survivors of sexual abuse come into contact with, such as boards of education,
public hospitals, child welfare agencies, municipalities, and the police complaints
review mechanism.18 The reason for a lack of jurisdiction in some of these
instances is because the services are not provided directly by the government of
Ontario. They are delivered by arm’s-length agencies funded by the government
but with their own governing structure, such as child welfare agencies and
school boards. In the case of the police, a section of the Police Services Act
removes the jurisdiction of the Ombudsman.19 I am aware that Ontario is one
of only two provinces where there is no ombudsman oversight of child welfare
agencies20 and one of only three where there is no ombudsman oversight of
police services.21

Those who have complaints with respect to the agencies outside of the
jurisdiction of the Ombudsman of Ontario must use the legislatively mandated
complaint mechanism, which for child welfare agencies is through the Child
and Family Services Review Board, and for the police, the complaints process
mandated under the Police Services Act.22 Police oversight mechanisms have
been criticized as ineffective as they are procedural in nature and lack indepen-
dent investigative powers. I note that the Ontario Legislature has enacted a new
statutory regime to deal with police complaints,23 including creating an
Independent Police Review Director. These amendments, however, have not yet
been proclaimed into force. In the case of the Child and Family Services Review
Board, the Ombudsman of Ontario has stated that the Ombudsman has jurisdic-
tion over systemic issues while the Child and Family Services Review Board’s
powers for resolution of complaints do not extend to systemic issues but are
designed only to respond to individual cases.24 The office of the Ombudsman
of Ontario has been requesting jurisdictional extension over these areas for more
than thirty years.25

I am sympathetic to the plight of victims who have complaints about govern-
ment services that are not currently under the jurisdiction of the Ombudsman of
Ontario, but I also am of the view that circumstances dictate pragmatic setting of
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priorities for expenditures and focus of effort. I tend to favour direct services
and help to those abused in childhood or as young people. If there is improvement
needed in service response, I prefer addressing this by education or additional
resources. I agree with Mr. David Petepiece, who was asked by counsel for The
Men’s Project about the creation of another authority to get institutions to be
more responsive. He said:

I don’t see adding another body is going to accomplish anything. I think
some of the organizations that exist now need to get tuned up … so it’s
meaningless to have somebody have a mandate or the authority if
they’re not prepared to exercise it and putting another group in there
with a mandate over those that already have a mandate, I don’t see as
a positive step.26

An example of direct improvement would be to provide better training. Where
public servants or other professionals would benefit from education and training,
such investment is critical to afford a more sensitive and appropriate response to
those who were abused. This education or training I recommended in Chapter 4
of this Report. However, I am not persuaded that either a new specialized ombuds-
man should be established for victims of sexual abuse or assault or that recom-
mendations should be made to extend the jurisdiction of the Ombudsman of
Ontario to agencies not already within its purview, solely to cover victims of
sexual assault. The creation of a new speciality ombudsman’s office could
potentially be seen as favouring one group of victims over another. For example,
if an Ombudsman for Victims of Sexual Abuse/Assault were established with
jurisdiction over complaints about Children’s Aid Societies and the police, an
inequity would be created with respect to other victims, say, of serious assault,
theft, or other crimes, who are unable to access similar mechanisms.

I am also concerned that the extension of jurisdiction could raise expecta-
tions that cannot be fulfilled. Survivors of historical abuse may be disappointed
by or angered at police officers’ decisions that reasonable grounds for a charge
do not exist or a Crown attorney’s decision that no reasonable prospect of
conviction exists. An ombudsman cannot intervene to influence this discretion and
the Ombudsman of Ontario does not intervene today in the discretion of Crown
attorneys, notwithstanding its jurisdiction over government ministries. The
Ombudsman of Ontario can already look into complaints regarding services,
such as the Criminal Injuries Compensation Board or the Victim Quick Response
Program, as the Ombudsman already has jurisdiction over Ministry of theAttorney
General service delivery without need for augmentation in this area.
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In addition, extending the current jurisdiction of the Ombudsman of Ontario
would create another layer of bureaucracy. One of the main reasons why the
Ombudsman does not have jurisdiction over Children’s Aid Societies and police
services is that these agencies have established their own complaints resolution
measures. Under the Child and Family Services Act, the Child and Family Services
Review Board is able to review complaints made both by those who have received
services from a CAS or those who sought services but were turned away.27 Police
also have their own complaints resolution mechanism, legislated under the Police
Services Act.28 As I stated, this mechanism has been restructured in such a way
as to provide a more independent review process for complaints about police
services, something more akin to the service of an ombudsman, although not
identical. Specifically, this new mechanism will allow the Independent Police
Review Director to review concerns of a systemic nature.29 These legislative
changes have not yet been proclaimed into law, so it is not known whether they
will be effective. If the changes are proclaimed, providing the Ombudsman of
Ontario with additional jurisdiction over police agencies would serve only to
duplicate and confuse responses. The resources that would be used to provide
ombudsman services in this area would, in my view, be better allocated to front-
line services for victims of sexual abuse or assault or to train staff of responsible
organizations such as police to be more responsive or sensitive to begin with.
However, I expect that the effectiveness of the Independent Police Review Director
will be reviewed; if it proves ineffective, then the Ombudsman solution could
be reconsidered.
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27. Child and Family Services Act, R.S.O. 1990, c. C.11, s. 68.1. Specifically, s. 68.1(4) states:

68.1(4) The following matters may be reviewed by the Board under this section:

1. Allegations that the society has refused to proceed with a complaint made by the

complainant under subsection 68 (1) as required under subsection 68 (2).

2. Allegations that the society has failed to respond to the complainant’s complaint within

the timeframe required by regulation.

3. Allegations that the society has failed to comply with the complaint review procedure

or with any other procedural requirements under this Act relating to the review of

complaints.

4. Allegations that the society has failed to comply with clause 2 (2) (a).

5. Allegations that the society has failed to provide the complainant with reasons for a

decision that affects the complainant’s interests.

6. Such other matters as may be prescribed.

28. Police Services Act, R.S.O. 1990, c. P.15.

29. S.O. 2007, c. 5, s. 10. The new section 57 of the Police Services Act states:

57. In addition to his or her other functions under this Act, the Independent Police Review Director

may examine and review issues of a systemic nature that are the subject of, or that give rise to,

complaints made by members of the public under this Part and may make recommendations

respecting such issues to the Solicitor General, the Attorney General, chiefs of police, boards,

or any other person or body.



The issue of complaints about services provided in Ontario, can, at least in part,
be attributed to the lack of assistance provided to victims at the outset of their
efforts to get help. After experiencing trauma, people often find it difficult to
navigate the system, thus increasing their frustration. In my view, instead of
providing additional funding for complaints resolution after services have been
provided, Ontarians would be better served by providing additional assistance to
victims in obtaining the proper services or information at the beginning of their
efforts to be served. Such services should be available to all victims of sexual abuse
and assault, and to their families, to assist them in obtaining the proper and
necessary assistance in each case. There are existing services that assist victims,
notably Victim Crisis Assistance and Referral Services and the Victim/Witness
Assistance Program (V/WAP). The former provides services at the crisis and
short-term stages, and is not as useful throughout the journey of the victim of
historical abuse.30 The V/WAP is available only to victims in cases where charges
have been laid. One important lesson learned from this Inquiry is that the majority
of sexual abuse/assault cases do not result in charges being laid. Victims in cases
where no charges have been laid, or indeed victims who are not reporting their
abuse to police also have needs in terms of navigating the services available in this
province, for example, assistance in finding counselling, crisis intervention, and
assistance in reporting issues to other agencies, such as Children’s Aid Societies.
I would give priority to those needs being met by the Government of Ontario
over the imposition of another oversight agency.

My Phase 1 Report recounts incidents that illustrate the circumstances in
which a victim liaison person would have been helpful and would be helpful in
future. In circumstances in which a victim wants an officer who is a man (or a
woman), the victim liaison staff could explain to police why this was necessary,
due to the intimate issues that would be discussed. Had this issue been resolved
for Mr. Silmser, it could have improved communications with the Cornwall
Community Police Services. Another example of a helpful intervention would be
to bring to the attention of authorities that an individual perceives his or her
complaint is being ignored. Mr. Albert Roy thought he had made a complaint
regarding a conversation he had in a police car, and the lack of response caused
him hurt and anguish. If a neutral party had been able to follow up, the matter
could likely have been addressed appropriately at an earlier stage. Where victims
of abuse appear rude or angry when telephoning government offices, a victim
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liaison person could intervene to see if the individual could benefit from stabilizing
counselling so he or she would be in less distress and more effective in pursuing
a report of historical sexual assault. At the same time, the liaison person could help
in explaining that the response of anger is common for men, and that while rude-
ness is not acceptable, neither is it a reason to “write someone off.” Again, this
type of intervention might have helped in respect to Mr. Silmser. Another useful
task for victim liaison staff that I would mention is to explain the complex justice
and civil litigation system—roles and responsibilities of various participants at
various stages. I think Mr. John MacDonald would have been helped by this,
and it could have reduced his personal difficulties, and at an earlier stage.

Recommendations

3. The Government of Ontario should proclaim the legislative provisions
establishing the Independent Police Review Director in the Police
Services Act as soon as possible. It should review the effectiveness of
this mechanism from the perspective of victims after it has operated
for several years.

4. The Government of Ontario should ensure that those dealing with
complaints about public services, whether they are provided through the
Ombudsman of Ontario or through independent complaints boards, have
been trained in dealing with those who have experienced sexual abuse
or assault and that they are able to offer specialized services, such as
appropriate referrals and sensitive responses.

5. The Government of Ontario should establish a province-wide victim
liaison service to assist victims in accessing services relevant to their
needs, not only at the crisis or immediate stage, but also on a long-term
basis. In establishing such a service, priority should be given to
Cornwall and the Stormont, Dundas and Glengarry area.

Confidentiality Provisions in Civil Settlements

WhatWe Learned About Confidentiality Provisions

When the idea of a policy roundtable on the issue of confidentiality provisions in
civil settlements was suggested by a party to this Inquiry, Citizens for Community
Renewal, my staff undertook a review of case law and literature to ascertain if
convening a discussion would usefully add to the body of information and issue
definition needed to assess public policy change. It was a short review. There is
little written on civil settlement confidentiality provisions, and there is very little
case law.As a result, I authorized a panel discussion on confidentiality provisions.
I should clarify that the focus of this discussion was not on illegal provisions
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regarding payment for agreement not to proceed with testimony in a criminal
case. What I wanted the panel discussion to canvass were existing legal prac-
tices in civil settlements—a clause whereby the parties promise to keep all or
some of the settlement details secret. I was motivated in part by the knowledge
that in the case of sexual abuse of children and young people, secrecy is a burden,
an exacerbation of the trauma of abuse. Do common civil settlement practices in
fact increase the burden of secrecy?

A distinguished panel gathered in December 2008: Professor Erik Knutsen of
Queen’s University, mediator Steven Gaon, and Simona Jellinek, a lawyer with
expertise representing victims of historical sexual abuse. Professor Knutsen
commented on how little has been by written by academics in this area, and also
flagged the area as one of policy significance. I will not replicate the full discussion
of the panel, which was posted on our website,31 but rather will distil key points:

• Most litigation regarding incidents of historical or current sexual abuse
of children do not proceed to the courts but are settled in court-
mandated mediation, voluntary mediation, or voluntary agreement.
As a result, what happens in these processes affects the majority of
individuals and institutions involved in disputes.

• Not enough consideration is given to confidentiality provisions in
settling claims related to sexual abuse. Unless a highly knowledgeable
lawyer or mediator is involved, it is treated as “routine paperwork” at
the end of settlement discussions, and broad “boilerplate provisions”32

are used. As a result, the unique needs of individuals in sexual abuse
cases are not often considered or discussed.

• The legal consequences of breach of these confidentiality provisions are
unclear and the process for enforcement in court may not be practical
for either party. In addition, while the words may seem to indicate, for
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31. Posted in December 2008 at www.cornwallinquiry.ca/Phase 2/Meetings.

32. Examples of “boilerplate provisions” were provided by Steven Gaon, as well as some clauses that

appear to have been more clearly negotiated, as follows:

“I FURTHER AGREE to keep the terms of the Superior Court Action, the settlement terms and this

Release strictly confidential, except that I may discuss these matters with my immediate family

members and legal and financial advisors.”

“I ACKNOWLEDGE that the settlement herein does not represent any admission or recognition

of liability on the part of the Releasee.”

“I FURTHER AGREE to keep the sum of money paid to me in settlement of the Superior Court

Action, strictly confidential, except that I may discuss these matters with my immediate family

members and legal and financial advisors. Notwithstanding the foregoing, nothing in this Release

shall prohibit me from discussing all other matters related to the Superior Court Action or the

matters pleaded therein with anyone.”



example, that those settling cannot discuss anything with their spouse
or counsellor or answer investigatory questions from a professional
association or regulator, is this really what is contemplated by the
parties or acceptable as public policy?

• When settlement terms are reached, the person who is receiving the
monetary payment may not have considered his or her long-term needs,
or have been advised on this. As a result, he or she may find that the
“burden of secrecy” grows over time, or may wonder how to interpret
this promise—wondering whether it is possible to discuss the settlement
with a new husband or wife, or with a police officer or authority at a
professional or self-regulating association who has contacted that
person because he or she has been identified by others as a possible
victim of an individual who is being investigated.

• The needs of defendants and plaintiffs vary. For example, plaintiffs
sometimes wish to keep their identity private and to keep the amount
of a monetary award private; defendants may also wish to keep private
information about the money they have paid, but may in addition wish
to keep secret the existence of a settlement and who or what was
involved. As a result, the bargaining chip of confidentiality may have
monetary value, although this may not be fully realized if serious
attention is not paid to the issue during negotiation.

• In many situations, the money available for settlement is coming from
insurance, and the insurance company’s counsel will then be involved
in defence and settlement; the insurer may in fact be the true decision
maker in the settlement and may insist on its stated standard
confidentiality provisions as a matter of practice or due to a concern
that more cases will come forward if the settlement is widely known.
As a result, some organizations cannot be flexible on confidentiality
provisions, even though they understand the impact of secrecy for
victims of abuse and wish to be more open.
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32. Cont’d.

“I solemnly promise that the terms of this Agreement will be kept strictly confidential by me and,

without restricting the generality of the foregoing, will not be communicated to or discussed with,

directly or indirectly, representatives of the media or any other person whosoever. It is understood,

however, that I may discuss the terms of this Agreement with my legal advisor and one member of

my immediate family on the condition that such person agrees to abide by the same terms of

confidentiality regarding this information as I am agreeing to in this Release. It is further understood

that any breach of these terms will, at the option of the Releasee, void the within settlement and/or

give the Releasee the right to commence legal proceedings against me to prohibit me from divulging

the terms of this Agreement, including injunctive relief, without notice, and to seek legal costs from

me on a substantial indemnity scale.”



Public Policy Considerations

In considering the approach to recommend, I was persuaded by a number of
policy considerations, which I will discuss.

Civil litigation and settlement is a process between private persons. There
are also public policy interests, but they are not the same as in criminal cases,
where the public, through its government, is directly engaged. I am persuaded that
some change is needed, but I would be cautious in intervention. Each case can have
factors that need to be considered, and the interests of those involved may vary.

While decisions about confidentiality can be negotiated in civil settlements,
it should not be in an environment where such negotiation is not truly happening.
It is one thing for educated decisions to be made, another for a confusing or
inappropriate boilerplate clause to be inserted at the end of settlement with no true
discussion. Given the sensitivity of secrecy for victims of childhood abuse,
more attention needs to be paid to those negotiations and to the long-term impact
of confidentiality.

While freedom to negotiate in civil settlement should be recognized, there
should be areas where public policy considerations are given greater promi-
nence. There is little case law on confidentiality provisions, so it is not certain how
courts would respond in any given case. However, in interpreting settlement
language, I can see that there could be reluctance to conclude that an individ-
ual cannot speak to his or her physician or counsellor about his or her abuse just
because it was described in documents discussed in mediation, or that survivors
could not discuss with counsellors the settlement process and its impact on them.
It also seems to me that interpreting a clause to prohibit discussions between
spouses or close family would raise issues of public policy, since spousal com-
munications are usually accorded considerable deference in law. Similarly, if an
investigation was proceeding within a self-governing profession and there was a
general confidentiality clause, it does not seem appropriate to conclude that the
effect of the clause would be to prevent a victim from responding to or reporting
to a professional organization. However, those signing confidentiality clauses
may not realize what the clauses mean or how they apply, as those clauses are not
clear or comprehensive; and their lawyers, in giving advice, are likely to be
conservative in interpretation. It would be far better if standard clauses, when
entered into after real discussion, were explicit on these points and relevant to the
situation. It should not be that standard clauses in abuse cases routinely refer to
financial advisors and not to counsellors. If insurance companies or their counsel
are the impediment, some amendments to regulations to the Insurance Act should
be made. In saying this, I recognize that many insurance companies and their
counsel, upon understanding the need for greater clarity in confidentiality agree-
ments and the issues from the perspective of those who have been sexually
abused, may make changes voluntarily.
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While I defer to the idea that private settlements should respect private
negotiations and that intrusion of the public through their governments should be
limited, I think there are different policy considerations when one party is a
public institution. Behind the government ministry or the publicly funded
organization are the people of Ontario. I think that most members of the public
would understand the reasons to keep confidential the name of a person who
was abused and the amount of the payment made by a government ministry
or agency to that person. However, beyond that, I do not see that there is a
public interest in enforcing confidentiality; and in particular, I do not see why
the taxpayers should pay additional monies to an abused person to keep infor-
mation confidential, particularly where the individual does not really want
confidentiality and is being pressured into agreeing. Such a situation would
not be desirable for the individual receiving the money or for the public at large
who are paying. As I result, a comprehensive change should be undertaken
in respect to confidentiality agreements in sexual abuse cases involving the
Government of Ontario or organizations such as school boards, police services,
or Children’s Aid Societies. This is not unprecedented. For example, the
Government of Canada changed its approach on confidentiality provisions for
residential school settlements.33

I would note that I was invited by Bishop Durocher of the Diocese of
Alexandria-Cornwall to make recommendations to the Diocese; and further, he
indicated that I might also make suggestions to the Canadian Conference of
Catholic Bishops.34 I have ruled in the context of Phase 1 proceedings that there
is jurisdiction to make recommendations to the Diocese in the context of this
Inquiry, but I appreciate Bishop Durocher’s invitation and suggestion to broaden
discussions to include his colleagues responsible for dioceses across Canada.
As context for those discussions, I would say that similar reasoning applies to
religious institutions as applies to governments. There is an expectation that
religious institutions, like governments, will exemplify high standards of conduct.
A high standard of conduct would be to recognize that if there are grounds for
settlement of cases involving sexual abuse of children or young people, past
harm should not be exacerbated by the burden of future secrecy. In this respect,
in closing submissions in Phase 1, counsel for the Diocese ofAlexandria-Cornwall
indicated the Diocese has recently adopted a policy that does not require
confidentiality clauses in settlements of cases of sexual abuse and that it
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33. In 2000, the Law Commission of Canada’s report entitled Restoring Dignity: Responding to

Child Abuse in Canadian Institutions recommended, at p. 179, that governments not impose

confidentiality provisions on civil settlements with survivors. Indeed, in the final settlement

reached May 6, 2007, no confidentiality requirements were required by the Canadian government

as part of the settlement of claims. See www.residentialschoolsettlement.ca/settlement.

34. Paul-André Durocher, testimony, September 2, 2008, transcript pp. 142–43.



will waive those given in the past.35 If this is the case, I commend this policy
change. I would note that this has been the case for the Roman Catholic
Church in Australia for some time, as noted in the 2004 Australian Senate Report
Forgotten Australians.36

Recommendations

6. The Government of Ontario should direct all ministries or agencies
under its jurisdiction to cease requiring or requesting confidentiality
agreements in settling cases involving sexual abuse except to protect
the identity of the individual receiving any payment and the amount of
payment, but only if the individual wants to protect his or her name or
the quantum of payment; the Government of Ontario should not enforce
confidentiality provisions in past agreements except in exceptional
circumstances.

7. The Government of Ontario should pass legislation in respect to
institutions such as school boards, Children’s Aid Societies, and police
forces requiring them to adopt a policy regarding confidentiality
agreements similar to that adopted by the Government of Ontario within
a period of three years; in the meantime, such organizations are urged
to consider voluntary change.

8. The Diocese of Alexandria-Cornwall should maintain a policy on
confidentiality provisions in settlement agreements similar to those
recommended for the Government of Ontario.

9. Regulations to the Insurance Act should be amended to provide that
it be an illegal insurance practice for an insurer to suggest or insist on
settlement provisions that restrict discussions of abuse and related
settlements with spouses, close family members, financial advisors,
physicians, counsellors, police, or regulatory authorities.

10. Mediators’, arbitrators’, and lawyers’ organizations should conduct
educational sessions to sensitize mediators, arbitrators, and lawyers to
issues involving confidentiality clauses in settlement of cases involving
sexual abuse, with particular focus on the impact of the burden of
secrecy. In addition, mediators’ and arbitrators’ organizations should
develop a series of “promising or best practice” confidentiality
provisions for use in sexual abuse cases. Such “promising or best
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practice” provisions should make it clear that individuals may discuss
their abuse and any related settlement with spouses, close family
members, financial advisors, physicians and counsellors, and police
or regulatory authorities.

Sentencing

WhatWe Learned About Trends in Sentencing

An issue that came up during Phase 1 testimony and Phase 2 meetings and events
was that of the sentencing of those convicted of sexually abusing children in our
society. I heard many voices calling for “tougher sentences” for those convicted
of sexual violence against children.37 I am not mandated to recommend stricter
sentences for offenders, given that this is an area within the jurisdiction of the
federal government. However, I am mandated to deal with the institutional
response of the Ontario justice system, which includes the way in which courts
have dealt with those who sexually offend against children from a policy
perspective, and to make recommendations to strengthen the response of the
justice system when dealing with sentences.

In response to the issue of sentencing, I approved a study of sentencing trends
in Canada from 1969 to 2008. The study was undertaken by Phase 2 Commission
staff: Angela Long, a policy analyst with this Inquiry and doctoral candidate at
the University of Ottawa, Faculty of Law, was the chief author. She was assisted
by Louise-Michelle Tansey-Miller, a graduate of the LL.B. and LL.L. programs
at the University of Ottawa. The objective of the study was to examine trends
in sentencing in Ontario, Alberta, and Québec for those who offended sexually
against children in an extra-familial situation, between 1969 and 2008. The
sample of cases used in this study was drawn from those reported, and did not rep-
resent all cases, although reporting in more recent periods is more comprehensive.
In examining the results of this study, it should be kept in mind that obtaining a
complete record of all cases was not possible. In the sample covered by the study,
cases were divided up into four discrete time periods, relating to major changes
both within the criminal law dealing with sexual assault and in the sentencing of
sexual assault cases. The research provided an analysis of sentencing trends in
respect to sexual abuse by persons in a position of authority over or having
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another special relationship with a child or young person, such as teachers, clergy,
foster parents, child/youth workers, and school workers. It did not deal with
offences perpetrated by family members. The study took several different variables
into account, such as whether the charge was with respect to a current or a
historical offence, the relationship between the offender and the victim, the sex
of the victim, the age of the victim, whether the offender pleaded guilty or was
found guilty after trial, and whether the offender had a prior record for sexual
offences against children.

A draft of the study was completed in September 2008 and was circulated to
counsel for the parties and posted on this Inquiry’s website for comment. A
workshop was held on October 22, 2008, to disseminate the results of the study
and to solicit further comment from the parties and the public. In addition to the
two co-authors of the study from the Commission staff— Ellen Campbell,
Founder and Executive Director of the Canadian Centre for Abuse Awareness
and the Martin Arnold Kruze Memorial Fund, and a former Crown prosecutor,
Scott Newark—presented their views on the topic of sentencing.38 The final
paper was submitted in January 2009 and is posted on the Inquiry’s website;39 it
is also included in the CD of Inquiry-commissioned research.

The intent of the paper on sentencing trends was to provide some broad con-
clusions about the sentencing of offenders in non-familial cases of child sexual
abuse. Given the breadth and complexity of factors involved in the sentencing
process, this study can only point to some general issues. However, based on
the information from the sample reviewed, it is clear to me that further, more
in-depth study with respect to this issue is necessary. I will highlight some of
the findings of the paper below:

• There is a lack of comprehensive statistical information with respect
to sentencing in Canada. The areas in which information is lacking
includes things such as the relationship between the offender and the
victim, the age of the victim, and the sex of the victim.40

• The vast majority of offenders in non-familial child sexual abuse cases
in all three provinces were male. A small number of female offenders
was reported in all three provinces.41

• In both Alberta and Ontario, the majority of victims in non-familial
child sexual abuse cases were female. In Québec, however, the majority
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of victims were male. In all three provinces, there were significant
numbers of both male and female victims reported.42

• Relationships of trust were present in 38 percent of all cases of child
sexual abuse in Alberta, 36 percent of cases in Ontario, and 45 percent
of cases in Québec; in all three provinces, this is significantly higher
than the percentage of perpetrators who are strangers.43

• The most commonly charged offence in cases of non-familial child
sexual abuse in all three provinces is sexual assault. Sexual assault may
be used because there are fewer elements of proof. It should be noted
that sexual assault is not an offence that has a mandatory minimum
sentence.44

• The vast majority of offenders convicted of non-familial child sexual
abuse offences receive either a custodial or a mixed custodial and
probationary sentence upon conviction. While other sentences, such as
a suspended sentence with probation, exist, they represent a very low
percentage of the total number of cases.45

• Conditional sentences have become an important sentencing tool
in cases of child sexual abuse. In the period from October 1996 to
June 2008, conditional sentences and conditional sentences with a
probationary period became the second most common sentencing
option in all three provinces.46

• On average, the sentences for those convicted of child sexual abuse
were highest in Alberta.47

• In Alberta and Ontario, there is a clear downward trend in the average
length of custodial sentences imposed upon those convicted of
non-familial child sexual abuse. In Québec, however, there is an
upward trend.48

• Alberta reported the longest overall average custodial sentence for
cases of historical child sexual abuse. Ontario was very close behind,
with Québec’s average being significantly lower than both Alberta’s
and Ontario’s.49

• In both Ontario and Alberta consistently, over all four time periods,
the average length of custodial sentence for those who were in a
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relationship of trust with the victim was significantly lower than the
average length of custodial sentence for offenders who were not. In
Québec, for the first two time periods studied, those in relationships
of trust were on average sentenced to a longer custodial sentence than
those in non-trust relationships. However, in the two most recent time
periods, this trend has reversed in Québec, with non-trust cases
receiving a longer average custodial sentence than trust cases.50

• In all three provinces, dangerous offender and long-term offender
designations were seen almost exclusively in non-trust cases, with
only a few such designations in cases with a relationship of trust.51

• In both Alberta and Québec, those who have previously been
convicted of a crime involving the sexual abuse of a child receive
a proportionately longer sentence than those with no such record
(31 and 24 months respectively), while in Ontario, the average
difference was lower, at 14 months.52

• Historically, in both Alberta and Ontario, sentences were longer where
female victims were involved. However, in the more recent past, the
sentences have levelled out based on the sex of the victim, with Alberta
achieving near parity in sentences, and Ontario actually having, on
average, longer sentences for offenders whose victims were male. In
Québec, however, those who offend against females still receive a
longer average sentence than those who offend against males.53

• In both Alberta and Ontario, there was an overall net decrease in the
average length of custodial sentence on appeal from the sentence
imposed at first instance. In Québec, however, there was a net increase
in the average length of custodial sentence on appeal from the sentence
imposed at first instance.54

Public Policy Considerations

The sentencing of those who have committed sexual crimes against children
is clearly a difficult and multi-faceted issue that deserves careful consideration.
I heard in both Phase 1 and Phase 2 that people were frustrated with what
they considered to be lenient sentences meted out for crimes involving the
sexual abuse of children. It was a topic that came up in several Phase 2 public
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meetings.55 However, the length of sentences is but one part of the sentencing
picture. This issue requires a more detailed analysis of the effects of child
sexual abuse.

First, though, I want to offer a clear caveat. As noted by the authors of the
paper, those who are sentenced, whether in cases of child sexual abuse or for
crimes generally, represent only a small fraction of actual crimes perpetrated.
As has been noted by experts in sentencing, only about 2 to 5 percent of crimes
perpetrated actually reach the sentencing stage.56 We also heard that sexual
crimes against children are underreported.57 In Volume 1 and in Volume 2, Chapter
4, of this Report, I have dealt with some of the reasons why children are reluc-
tant to report abuse. However, just looking at the percentage of sexual crimes
perpetrated against children, even without accounting for the low reporting rate,
is sobering. The Canadian Centre for Justice Statistics states that in 2003 children
made up 21 percent of the Canadian population but were victims in 61 percent of
reported sexual assault incidents.58 So while sentencing is an important part of the
justice response to child sexual abuse, the statistics I have cited above indicate that
sentencing is not an entire solution. Clearly, the vast majority of cases never
reach the stage where the perpetrator receives a sentence. Sentencing measures
can be a part of the solution in combating child sexual abuse, but they should
not be seen as the way to prevent abuse or to help when it happens. Instead, we
must be committed to tackling the problem from a variety of angles, many of
which I have detailed elsewhere in this Report, including increased public aware-
ness, education assistance, and intervention for those who perpetrate or fear that
they may perpetrate.

The research provided by the sentencing study indicates to me that there may
be disparate sentencing practices in cases of child sexual abuse. These disparities
appear on two different levels, which I will address in turn. The first is with
respect to sentences for those in relationships of trust to their victim, as opposed
to those who were strangers to the victim. The study indicated that the majority
of cases in each province were cases in which the offender was in a position of
trust to the victim, such as a teacher, babysitter, coach, or friend of the family.59
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This finding is supported by the general literature on the subject, and Dr. Wolfe,
in his contextual evidence, confirmed it, stating:

Clearly, the acquaintance molester is much more common although we
still want to think of it as the stranger, the violent, the really frightening
person that hunts children in his car and grabs them. Those still exist.
We all have to be aware of that, but the reality is that it’s more likely to
be his coach than it is to be the guy in the car.60

However, those offenders who were in relationships of trust to their victims
received substantially shorter sentences, on average, than those offenders who were
not known to the victim. For all time periods, the average custodial sentence
received in Ontario in relationships of trust was 25.45 months, but it was 37.93
months in non-trust relationships; in Alberta, the average in trust cases was
36.52 months and 48.07 months in non-trust cases; and in Québec, it was 28.10
months for trust cases and 33.44 months for non-trust cases.61

I heard consistently throughout this Inquiry that the effects of abuse
perpetrated in relationships of trust can be severe. Because of the very nature of
relationships of trust, the breach of that relationship by sexual misconduct can
potentially have more far-reaching impact than abuse perpetrated by a stranger.
These effects are present from the very beginning of a child’s ordeal. If the adult
who abuses is well regarded or prominent, there may be a reluctance to believe
a child when he or she reports abuse. This is because of the dominant image of
the abuser as stranger that has been perpetuated in our society. In his contextual
evidence, Dr. David Wolfe stated that society tends to believe children who report
that they have been abused by a stranger, whereas there is reluctance to believe
reports of abuse by someone in a position of trust, because of that pre-existing
relationship of trust. With respect to cases of stranger abuse, he stated:

Well, when it’s a stranger … no one doubts the child’s innocence in
those cases. The child has nothing to do with a stranger attacking them
and we’ll give the child more support. We’ll do all the right things to
believe the child and consequently, it’s—I shouldn’t say easier to
recover but the children’s chances of recovering are better in those
circumstances because they have all the issues, all the support and there
isn’t a trust relationship.62
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In contrast, in cases of abuse by a person in a position of trust, he stated:

When I speak to adults who have been abused as children, one of the
most fundamental things that they complain of is the breach of trust,
someone that they cared about typically, their coach or their teacher.
Someone that meant something to them turned out to be someone they
are not and taking advantage of them. That’s very hard for us to accept.
Adults—as I say, their parents may also have trouble accepting that
someone we cared about, our clergy, our principals of our schools,
whoever, actually was abusing us as well as our children.63

Even when a child is believed in a case of abuse by a person in a position of
trust, there are often more far-reaching psychological effects for the victim. The
victims in breach-of-trust cases often have a strong relationship with the offender,
which leads to conflicted feelings about their abuse.64 Dr. Wolfe expanded on
this notion, stating:

People have a difficult time grasping the notion that 30 years later you
could still be carrying around in your head self-blame and guilt and
shame and so forth around something where someone groped you, a
babysitter groped you once, but it can happen, and it can happen
especially if that babysitter was your cousin or someone important in
your life. Because you’re constantly battling in your mind, why would
he do this to me? Why did I deserve this? I thought he cared about me.
So it really depends how important that person was to you. It’s often
easier—it’s still difficult—if the person didn’t mean much. It was a bus
driver, someone you saw once or twice, didn’t mean anything to you,
especially if you told someone and it was clarified that you weren’t at
fault. You will probably recover from that.65

In the sentencing reform of 1996, Parliament enacted a specific provision
that mandated judges to take breach of trust into account as an aggravating factor.
Section 718.2 states:

718.2 A court that imposes a sentence shall also take into consideration
the following principles:
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(a) a sentence should be increased or reduced to account for
any relevant aggravating or mitigating circumstances
relating to the offence or the offender, and, without
limiting the generality of the foregoing,
(iii) evidence that the offender, in committing the offence,

abused a position of trust or authority in relation to
the victim.66

While section 718.2(a)(iii) was not implemented to specifically deal with
cases of child sexual abuse, its applicability is nonetheless clear. Should there be
evidence of a breach of trust in a case of child sexual abuse, it should be considered
an aggravating factor upon rendering a sentence.

The sample of cases and information in the study commissioned by this
Inquiry would indicate that, on average, offenders who were in a relationship
of trust with their victim are receiving shorter custodial sentences than those not
in a relationship of trust. I am concerned that this may indicate that the aggravating
factor of breach of trust is not being adequately addressed in child sexual abuse
cases. However, sentencing is a complex process, involving a myriad of factors
related to the individual offender and the offence committed. There could be
other factors in play in the longer length of sentence imposed on “strangers,”
such as whether the offender has a criminal record, whether he or she has engaged
in rehabilitative programs post-offence, or whether a gun was used in commis-
sion of the offence, since use of a firearm brings with it a minimum sentence.

Despite the fact that there may be explanations for some differences, the
consistent patterns for the average sentences for those in trust relationships and
those who are not, given the evidence of increased negative impact on the victim,
signals to me that more attention needs to be paid to the relationship between
the victim and the offender within the sentencing process. For example, Crown
attorneys need to have available to them the proper information and expert
evidence to call upon about the impact of abuse in order to effectively argue for
an increased sentence due to a breach of trust. They may need funds for specialized
reports in some cases. All partners in the justice system might find education
with respect to the impacts of sexual abuse, especially within relationships
of trust, helpful so that they may better take this information into account
in sentencing.

Considerations of abuse of trust are but one part of the considerations in
sentencing. The study also showed that there have been various counterintuitive
factors used by the justice system in arriving at a sentence, such as the prior
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good character of the offender. It should be noted that the “good character” of the
offender may actually have allowed him or her to more easily perpetrate abuse
against children or young people. In addition, it appears from the sample of
cases in the study commissioned by this Inquiry that a lack of physical harm
has been used as a mitigating factor in abuse cases involving trusted adults.67

This may appear to diminish the psychological harm suffered when a child is
abused by a person in a position of trust or authority,68 even though this type of
abuse may be just as harmful as or even more harmful than abuse involving
physical harm, as Dr. Wolfe explained in his expert testimony.69 The education and
information provided to those working in the justice system should include
salient facts and information about child sexual abuse by trusted adults and the
harm that it causes. In Chapter 4, I have discussed the need for professional
education about all aspects of sexual abuse for children and young people. I have
also made suggestions on educational programs in this area to be developed for
and by an independent judiciary. Pervasive myths about sexual abuse of children
or young people in our society, such as the fact that it is most often perpetrated
by strangers or that there is less long-term impact because there is little physical
harm, are myths held by our society at large; those in the justice system are not
exempt from accepting myths but are amenable to education.

Another difference that I noted on review of the study on sentencing trends
related to the length of average sentences by province. Among the three provinces
that were the subject of the study, the average length of custodial sentences in cases
of child sexual abuse varied widely. The longest average custodial sentences
were found in Alberta and the shortest in Québec.70 In addition, the provinces had
different trends with respect to increasing or decreasing sentences over time.
Both Ontario and Alberta were experiencing decreases in the average length of
custodial sentences over time while in Québec, there was an increase.71 Given that
the criminal law in Canada is under federal jurisdiction, one would not expect to
find such varying results between the provinces. It is my view that the presence
of these disparities is something that should warrant both provincial and national

POLICY AND LEGISLATIVE CHANGE 105

67. Long and Tansey-Miller, “Non-familial Child Sexual Abuse,” pp. 108–16. As well, a common

aggravating factor used in sentencing is the impact on the victim, and this is sometimes connected

to the degree of physical violence. However, as Dr. Wolfe explained in his testimony, in cases of

abuse within relationships of trust, violence is not commonly used but the impact is still very

serious, or even more serious than in cases of violence perpetrated by strangers; see David Wolfe,

testimony, February 13, 2006, transcript pp. 70–72.

68. Long and Tansey-Miller, “Non-familial Child Sexual Abuse,” pp. 119.

69. David Wolfe, testimony, February 13, 2006, transcript pp. 67, 105–6.

70. Long and Tansey-Miller, “Non-familial Child Sexual Abuse,” pp. 274–80.

71. Ibid.



attention and study in order to achieve more national consistency in sentencing
practices in all child sexual abuse cases, or at least to better explain to the public
why there are differences.

Recommendations

11. The Ministry of the Attorney General should undertake a thorough
review of sentencing practices in cases relating to child sexual abuse
in order to determine whether Crown policies and procedures should
be revised.

12. The Ministry of the Attorney General should provide appropriate expert
information and training to Crown attorneys so that they may provide
appropriate submissions to courts in cases of sexual abuse by a trusted
figure. Funds should be available for reports needed in certain cases.
In addition, expert information and education should be made available
to all the partners in the justice system to ensure that up-to-date
information about impact of the abuse of children and young people
by those in positions of trust or authority is well understood.

13. The Government of Ontario should approach other provinces and the
federal government with a view to instituting a review of sentencing in
child sexual abuse cases. Such review should include consideration of
appropriate sentence lengths, the keeping of appropriate and accessible
statistical information regarding sexual abuse of children or young
people, and the practices and procedures related to the sentencing of
offenders in such cases.
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