
  
RULING ON THE MOTION REGARDING RULE 31 OF THE RULES OF PRACTICE 
AND PROCEDURE  
 
INTRODUCTION 
 
The Cornwall Police Service Board and the Cornwall Community Police Service (the 
“Cornwall Police Service”) have brought a motion requesting an amendment to Rule 31 
of the Rules of Practice and Procedure of the Cornwall Public Inquiry (the “Rules”).  The 
Applicant submitted that Rule 31 as drafted contemplates the following:  
 

(1) requiring parties with standing to waive solicitor-client privilege in providing 
information and documentation to Commission counsel; and 

 
(2) disputes concerning solicitor-client privileged documentation to be resolved by 

the Commissioner. 
 
The Cornwall Police Service proposed that Rule 31 be amended so that documents over 
which solicitor-client privilege is claimed need not be produced.  Instead, claims of 
solicitor-client privilege would be assessed based on a list of documents.  This list would 
be produced to Commission counsel, who would review the list and decide whether it 
agreed with the claim.  Should disputes arise between Commission counsel and the 
party concerning the privileged nature of documents, the Cornwall Police Service 
proposed that a Judge of the Superior Court of Justice would resolve such disputes.  In 
its view, the Commissioner lacks the power to determine solicitor-client privilege claims. 
Based on this proposal neither Commission counsel, nor the Commissioner, would ever 
view the disputed document(s).   
 
The Episcopal Corporation of the Diocese of Alexandria (the “Diocese”) filed 
submissions in support of the motion of the Cornwall Police Service.  The Diocese 
proposed a similar but slightly different process to deal with privilege.  The process 
proposed by the Diocese also envisaged that privilege would be assessed based on a 
list of documents.  The list, however, would include a limited description of the basis for 
the claim of privilege.  Should, upon its review of the list, Commission counsel be of the 
view that a particular claim of privilege is not warranted, the party would be entitled to file 
further material, such as an affidavit.  Should Commission counsel still be unable to 
resolve the claim of privilege, a Judge of the Superior Court of Justice would resolve the 
dispute.  As with the Cornwall Police Service, the Diocese was of the view that the 
Commissioner did not have the power to determine solicitor-client privilege claims. 
 
Commission counsel filed written submissions opposing the motion.  Commission 
counsel did not dispute that documents that are genuinely solicitor-client privileged ought 
not to be admissible in evidence at the Inquiry. The position of Commission counsel was 
that Rule 31 provides a screening mechanism by which the Commission can effectively 
and efficiently address all claims of privilege, including claims of solicitor-client privilege.  
Commission counsel’s alternative argument was that a process similar to that proposed 
by the Diocese be implemented.  The distinction would be the inclusion of a pre-
screening step prior to a disputed claim of privilege being sent for resolution. 
 
On June 15, 2006, I heard oral arguments from counsel acting for the Cornwall Police 
Services, the Diocese, and from Commission counsel. 
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THE POWERS OF THE COMMISSION AND RULE 31  
 
At the outset, I will set out some provisions that provide a framework for the analysis of 
this issue.   
  
Pursuant to the Order in Council establishing this Commission, I must inquire into and 
report on the institutional response of the justice system and other public institutions, 
including the interaction of that response with other public and community sectors, in 
relation to allegations of historical abuse of young people in the Cornwall area.  In doing 
so, I must examine the policies and practices then in place to respond to such 
allegations, as well as the creation and development of policies and practices designed 
to improve the response to allegations of abuse.  I am required to do so in order to make 
recommendations directed towards the further improvement of the response.  
Additionally, I must inquire into and report on processes, services or programs that 
would encourage community healing and reconciliation in Cornwall. 
 
This Commission, like others, has a fact-finding and investigative function.  This is 
evident from a review of the Order in Council.  To help fulfill this fact-finding function, the 
Public Inquiries Act, R.S.O. 1990, Chapter P. 41 provides broad powers to summon 
persons and documents.  Subsection 7.(1) of the Public Inquiries Act provides 
commissions of inquiry with the power to compel by summons any person “to give 
evidence on oath or affirmation” or “to produce in evidence at an inquiry such documents 
and things as the commission may specify, relevant to the subject-matter of the inquiry 
and not inadmissible in evidence at the inquiry under section 11.” 
 
Section 11 of the Public Inquiries Act provides that “[n]othing is admissible in evidence at 
an inquiry that would be inadmissible in a court by reason of any privilege under the law 
of evidence.” 
  
Pursuant to section 3 of the Public Inquiries Act, the conduct of an inquiry is under the 
control and direction of the commission conducting the inquiry.  It is pursuant to this 
section that the Commission issued the Rules of Practice and Procedure of the Cornwall 
Public Inquiry.  Rule 31, the rule at issue in this motion, provides as follows:   
 

31. The Commission expects all relevant documents to be produced to the 
Commission by any party with standing where the documents are in the 
possession, control or power of the party. Where a party objects to the 
production of any document on the grounds of privilege, the document shall be 
produced in its original unedited form to Commission counsel who will review and 
determine the validity of the privilege claim. The party and/or that party’s counsel 
may be present during the review process. In the event the party claiming 
privilege disagrees with Commission counsel’s determination, the Commissioner, 
on application, may either inspect the impugned document(s) and make a ruling 
or may direct the issue to be resolved by a judge assigned by the Chief Justice of 
the Superior Court of Justice. 

 
Accordingly, pursuant to the Rules as drafted, I have the power to order production to 
Commission counsel documents over which solicitor-client privilege is claimed.  The 
Rule outlines what is, in essence, a screening process for privileged documents.   If the 
party who produced the document(s) disagrees with Commission counsel’s assessment 
as to privilege, I may inspect the impugned document(s) and make a ruling, or I may 
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refer the matter to a judge assigned by the Chief Justice of the Superior Court of Justice. 
The Cornwall Police Service and the Diocese disagree with this process. 
 
ANALYSIS 
 
Production of Privileged Documents to the Commission Pursuant to Rule 31 
 
I must begin by saying that there is no dispute between the parties about the 
significance of solicitor-client privilege and the important role that it plays in the 
Canadian legal framework.  
 
The Cornwall Police Service argued that Rule 31 seeks to compel the production of 
documents that are properly subject to solicitor-client privilege.   In support of its 
submission, counsel for the Cornwall Police Service introduced a number of cases that 
discussed the special nature of solicitor-client privilege, and the principle that solicitor-
client privilege must only be impaired if necessary, and even then, minimally (Lavallee, 
Rackel & Heintz v. Canada, [2002] S.C.J. no. 61, para. 20). According to the Cornwall 
Police Service, compliance with Rule 31 amounts to more than a minimal impairment of 
the privilege, and an impairment that is unnecessary.  The Diocese agreed with this 
submission. 
 
In my view, it is important to start from the premise that to give effect to sections 7 and 
11 of the Public Inquiries Act, the Commission must have the power to assess and 
determine privilege claims.  That section 3 of the Public Inquiries Act, which has been 
interpreted broadly by the courts, provides that the conduct of and procedure to be 
followed in an inquiry is under the control and direction of the commission, serves to 
further support the fact that a commission may put in place procedures to assess 
privilege claims.  In fact, in order to achieve its mandate, and fulfill its fact-finding 
function, the commission must have the power to make decisions regarding the 
admissibility of evidence in its proceedings.  Rule 31 is a process that will assist in this 
regard.    
 
I disagree with the Cornwall Police Service’s argument that sections 7 and 11 of the 
Public Inquiries Act militate against the production of solicitor-client privileged documents 
in a screening process such as that contemplated by Rule 31.  These provisions more 
appropriately pertain to producing documents in evidence in the inquiry hearings.  It is 
not intended that privileged documents would be produced in the inquiry hearings. 
 
The issues surrounding the determination claims of solicitor-client privilege by a 
commission of inquiry have been previously considered by the Divisional Court.  In 
Lyons v. Toronto Computer Leasing Inquiry (2004), 70 O.R. (3d) 39, the Bellamy 
Commission put in place a process similar to the Rule 31 process, whereby commission 
counsel would perform an initial screening process for privilege claims.  The distinction 
between that process and the Rule 31 process was the Regional Senior Justice for 
Toronto or his designate would assess claims that could not be resolved between 
Commission counsel and the party. The Court upheld the procedure that involved 
Commission counsel screening documents in respect of privilege, as well as confirming 
that the commissioner had the power to determine whether documents are privileged 
and therefore, inadmissible in Commission hearings.     
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The Cornwall Police Service attempted to distinguish the Lyons case from the present 
situation based upon the facts.  While I agree that the facts may be different in some 
respects, I believe this case is instructive as the core principles remain the same. 
 
It is also of note is that the review process contemplated by Rule 31 is very similar to the 
process that has used in certain other inquiries, such as Walkerton and Ipperwash.  
While not set out in the Rules of Practice and Procedure of the Walkerton Inquiry, this 
inquiry implemented a process whereby Commission counsel would review government 
documents, including those that could be subject to Cabinet privilege.  If a dispute arose 
between Commission counsel and the government, a hearing was held before a judge, 
who determined the claim. While the details of this process are not exactly the same as 
that set out in Rule 31, it is at least an implicit recognition of the jurisdiction of the 
Commission to perform a preliminary screening role. 
 
As well, Rule 31 is almost identical the process provided for in Rule 32 of the Rules of 
Practice and Procedure of the Ipperwash Inquiry.  The only difference between the two 
is that the Ipperwash Inquiry Rules provide that the Commissioner may rule on disputed 
privilege claims or direct them to be resolved by the Regional Senior Justice in Toronto 
or his designate. This rule has not been challenged in the context of that Inquiry.  In the 
course of a ruling on a motion requesting the setting aside of a summons, however, 
Commissioner Linden adopted the reasoning of the Divisional Court in Lyons in respect 
of its approval of the review process in place in the Toronto Computer Leasing Inquiry 
(Commissioner’s Ruling Re Motion by the Ontario Provincial Police and the Provincial 
Police Association, para. 28).  
 
The Cornwall Police Service and the Diocese argued that providing documents to 
Commission counsel would amount to a waiver of privilege.  In my view, privilege is not 
waived by virtue of the pre-screening process contemplated by Rule 31.  In Lyons, the 
Divisional Court found that when Commission counsel reviewed the documents in 
question in the pre-screening stage, it was doing so on the Commissioner’s behalf.  The 
Commissioner was said to have “deputized” Commission counsel to perform this role.  
(Lyons, para. 38-39) Acting as the alter ego of the Commissioner, it cannot be said that 
privilege is waived when Commission counsel views the documents in question.  
 
In my view, the requirement to produce privileged documents pursuant to Rule 31 does 
not result in a breach of solicitor-client privilege, nor is there any waiver when the 
documents are produced. The review process by Commission counsel is simply a pre-
screening process that enables the Commission to effectively and efficiently attempt to 
resolve disputes concerning privilege.  This pre-screening process can also be said to 
minimally impair privilege, as does my ability to refer a disputed claim to a Judge of the 
Superior Court of Justice should I view it to be appropriate in the circumstances.   
 
I am mindful of the principle that solicitor-client privilege must only be impaired if 
necessary, and even then, minimally.  The minimal impairment that may result by way of 
the Rule 31 process is necessary. In my view, the fact-finding role of a commission of 
inquiry, which is quite distinct from that of civil and criminal proceedings, gives a 
commission the responsibility to thoroughly investigate matters within the terms of its 
mandate.  Thorough investigation, in some cases, may mean that a commission of 
inquiry cannot take certain information at face value.  It must “inquire.”  In this case, I 
view it to be necessary for the Commission satisfy itself that the materials claimed to be 
solicitor-client privileged, are indeed so.   
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I believe that the list process, and variations of it, proposed by the Cornwall Police 
Service, the Diocese, and in its alternative argument, Commission counsel, has a 
number of flaws.  First, it would quite possibly create an unnecessarily protracted and 
costly process for dealing with privilege claims.  Second, in an inquiry such as the 
present that may involve allegations such as institutional cover-up, secrecy or 
conspiracy, among others, transparency and openness is important.  I must be clear that 
this is not to suggest any lack of integrity on the part of counsel for any of the parties, 
Commission counsel, or the parties.   Counsel for the parties and the Commission are 
officers of the court and as a result, are obliged not to mislead the court, or in this case, 
the inquiry. It is simply to say that a process whereby the documents themselves, rather 
than a list of documents, can be viewed is inherently more transparent.  As I have 
emphasized previously, one of my objectives is to attempt to ensure that this Inquiry is 
efficient, fair, open, and transparent – essential qualities in any inquiry. 
 
Resolution of Disputes between Commission counsel and a Party regarding 
Privilege 
 
After the pre-screening stage by Commission counsel, Rule 31 next provides that if the 
party claiming privilege disagrees with Commission counsel’s determination, upon 
application, I may either inspect the impugned document(s) and make a ruling, or direct 
the issue to be resolved by a judge assigned by the Chief Justice of the Superior Court 
of Justice. 
 
Both counsel for the Cornwall Police Service and the Diocese submitted that I do not 
have the power to determine privilege claims, and instead, a judge of the Superior Court 
of Justice must do so.  In his oral argument, counsel for the Cornwall Police Service 
submitted that because I was appointed through a provincial Order in Council through 
the auspices of the Public Inquiries Act, the Commission is acting as a delegate of the 
executive branch of the provincial government, and not the judicial branch.  Based on 
this argument, it was submitted that as Commissioner, I could not determine issues of 
privilege.  I disagree with this argument. 
 
Counsel attempted to further support this argument based upon the processes used in 
other inquiries, such as the Driskell Inquiry.  Given that the Driskell Inquiry was 
established pursuant to the Manitoba Evidence Act, this example is not of much 
assistance.  In that inquiry, given the different legislative scheme, the commission had 
no recourse but to apply to the Manitoba Court of Queens Bench to determine privilege 
claims.  The process used for the resolution of disputes in the Toronto Computer 
Leasing Inquiry is also not determinative as that Inquiry was established pursuant to the 
Municipal Act, which required the Commissioner to be a judge of the Superior Court of 
Justice.  The Public Inquiries Act does not require a Commissioner to be a judge of the 
Superior Court of Justice. 
 
A commission of inquiry does not have inherent jurisdiction.  In this case, the powers of 
the commission are found in the Public Inquiries Act.  In my view, this Act provides the 
authority for me to determine privilege claims.  This authority is inherent in sections 3, 7 
and 11 of the Public Inquiries Act, which I previously discussed.   
 
I should note that Rule 31 provides that I may inspect the impugned document(s) and 
make a ruling, or I may direct the issue to be resolved by a judge assigned by the Chief 
Justice of the Superior Court of Justice.  I will make this assessment as to whether to 
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refer a disputed claim on a case-by-case basis.  I will consider the views of the party and 
Commission counsel on the issue of whether it would be more appropriate for me to 
refer the dispute. 
 
Notices of Potential Findings of Misconduct  
 
An additional argument made by the Cornwall Police Service in support of the motion 
that Rule 31 ought to be amended concerned the view that potential harm to the 
perception of the Commissioner’s and Commission counsel’s objectivity could likely 
result if parties are required to produce solicitor-client privileged documents, particularly 
in the context of the issuance of notices of potential findings of misconduct pursuant to 
subsection 5.(2) of the Public Inquiries Act.  In particular, the concern of the Cornwall 
Police Service was that an inference could be drawn that the notices were issued partly 
as a result of reviewing the solicitor-client privileged communications. 
 
First, I would point out that the Divisional Court in Lyons, supra, noted that it would be 
wrong to characterize Commission counsel as an agent of the state who is in an 
adversarial position, analogous to a Crown prosecutor (Lyons, para. 39).  I agree with 
that statement. The very nature of Commission counsel’s role, and of public inquires, 
requires Commission counsel to be independent, impartial and objective.   
 
While I acknowledge the concerns of the Cornwall Police Service, they are, in my view, 
unjustified.  Our legal system accepts that courts and tribunals can disabuse themselves 
of evidence that they have reviewed for the purposes of determining admissibility.   In 
the trial process, judges are commonly required to rule on the admissibility of evidence 
that they must hear or review prior to excluding it. As judicial officers, it is their obligation 
to disregard any evidence that is deemed to be inadmissible.  Furthermore, it incumbent 
upon them to render their rulings based solely upon the evidence that is in the record.  
 
In my view, the same principles hold true for Commission counsel acting as my delegate 
in performing a pre-screening function.  It is incumbent upon them, as it is upon me, to 
disregard evidence that is inadmissible.  
 
If, at the pre-screening stage, documents are determined to be privileged, Commission 
counsel will not divulge the existence or contents of these documents, particularly not to 
me.  Accordingly, I will have no knowledge of privileged documents viewed by them 
when I issue 5.(2) notices.  It is also important to emphasize that notices of misconduct 
are issued confidentially. As the Supreme Court of Canada explained in respect of the 
Krever Commission, the purpose of issuing notices of misconduct is simply to allow the 
parties to respond to any possible findings of misconduct (Canada (Attorney General) v. 
Canada (Commission of Inquiry on the Blood System in Canada – Krever Commission), 
[1997] 3 S.C.R. 440, para. 56.)  They are not findings of misconduct. 
 
As for actual findings of misconduct, subsection 5.(2) of the Public Inquiries Act makes it 
clear I may make no finding of misconduct against any person in my report unless it is 
based on the evidence before the Inquiry.  The fact that privileged, and therefore 
inadmissible, documents may have been seen by the Commission pursuant to Rule 31 
can have no bearing on any finding of misconduct that I may make in my report. 
 
Given the foregoing, I do not accept the argument that the objectivity of the Commission 
or its counsel could be harmed as a result of the Rule 31 process.   
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Section 7 and 8 of the Canadian Charter of Rights and Freedoms 
 
In their written submissions, the Cornwall Police Service stated that Rule 31 violates 
principles of fundamental justice and procedural fairness and constitutes an 
unreasonable search and seizure within the meaning of the Charter.  This argument was 
not strenuously asserted.  I am of the view that the Charter is not engaged in this case. 
 
CONCLUSION 
 
In my view, the Rule as drafted should stand.  A public inquiry, and disputes arising 
within it, should be dealt with in an open, transparent, efficient, and timely manner.  
While I appreciate the concerns expressed by counsel for the Cornwall Police Service 
and the Diocese, and the interests of their clients, I am of the view that the Rule 31 
process addresses privilege claims in this manner with only minimal encroachment on 
privilege. It must be borne in mind that this is a screening process only and documents 
determined to be privileged will not, and cannot, be entered into evidence in accordance 
with the Public Inquiries Act.  The alternate processes proposed of referring all disputes 
to a judge of the Superior Court of Justice would surely lengthen the time required to 
resolve disputes concerning privilege, and would slow down the progress of this Inquiry. 
 
Accordingly, documents over which the Cornwall Police Service claims privilege should 
be produced to Commission counsel in accordance with Rule 31 by no later than July 
19, 2006.  Commission counsel will review the documents in accordance with the Rule 
31 procedure.  Documents that Commission counsel agrees are privileged will be 
returned to counsel for the Cornwall Police Service.    If a disagreement arises with 
respect to the assessment of privilege, upon application, I will make a determination as 
to whether I will resolve the dispute or refer it to a judge assigned by the Chief Justice of 
the Superior Court of Justice. 
 
If there are documents over which the Diocese claims privilege, they too should also be 
produced to Commission counsel in accordance with Rule 31 by no later than July 19, 
2006.   
 
Given the foregoing, the motion is dismissed. 
 
 
Released:  June 27, 2006      
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