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RULING ON THE MOTION FOR AN ORDER TO REMOVE COMMISSION EXHIBITS 
FROM THE CORNWALL PUBLIC INQUIRY WEBSITE OR, IN THE ALTERNATIVE, 
AN ORDER TO REDACT PORTIONS OF THEM  
 
INTRODUCTION 
 
This motion arises by way of a Notice of Motion filed by counsel for Father Charles 
MacDonald and the Estate of Kenneth Séguin on April 13, 2006. 
 
In their written motion materials, the Applicants request the following: 
 

1. An order removing from the Cornwall Public Inquiry website the affidavits of the 
Victims Group which, the Applicants submit, express conclusions of criminal 
responsibility, are misleading and leave the Applicants factually guilty absent any 
evidentiary foundation; 

2. In the alternative, the Applicants request the redaction of parts of the said 
affidavits as, in the Applicants’ submission, they are misleading and make 
“criminal and clinical findings of fact” without an evidentiary foundation, leaving 
the Applicants factually guilty with no recourse. 

 
The Victims Group, the Citizens for Community Renewal and the Men’s Project filed 
written submissions in this motion.  On April 24, 2006, I heard oral arguments from 
counsel acting for these parties and counsel for Father Charles MacDonald and the 
Estate of Kenneth Séguin.  Counsel for the Cornwall Community Police Service and the 
Cornwall Police Services Board also made brief oral submissions. 
 
The affidavits of the Victims Group were filed as part of the exhibit relating to the Victims 
Group submissions on standing and funding in the Inquiry during the standing and 
funding hearings held on November 7, 2005.  These affidavits were posted on the 
Commission website on November 17, 2005, under the link “Parties with Standing”.  
Also on November 17th, 2005, I released my Ruling on Standing and Funding and read it 
into the record of proceedings that day.  Both the Commission transcripts of proceedings 
and my Ruling on Standing and Funding are posted on the Commission website.  After 
having raised the issue of the Victims Group affidavits being posted on the Cornwall 
Public Inquiry website with Commission counsel during the week of March 27, 2006, 
Counsel for the Applicants filed the Notice of Motion in respect of this issue on April 13, 
2006.   
 
It is important to note from the outset that rights to privacy or confidentiality have not 
been argued in support of this motion.  In his oral submissions, Counsel for the 
Applicants indicated that he has not asked “that the materials be marked confidential or 
that they be taken away altogether…” Accordingly, this motion presents a much different 
factual context than did the motion brought by the Episcopal Corporation of the Diocese 
of Alexandria-Cornwall.  That motion resulted in my Interim Order to redact names from 
certain affidavits posted on the Commission website filed by the Victims Group in 
support of their application for standing and funding and to ban the publication of those 
affidavits, as well as to ban the publication of certain of those names.  In that motion, I 
granted interim relief based on the fact that it was premature and speculative to deal with 
issues of rights to privacy in a vacuum, outside of an evidentiary context.  As well, all of 
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the parties who made submissions in the motion brought by the Episcopal Corporation of 
the Diocese of Alexandria Cornwall, that is, the Victims’ Group, the Citizens for 
Community Renewal, the Men’s Project, Father Charles MacDonald and the Estate of 
Kenneth Séguin, consented to the relief sought. 
 
PRELIMINARY ISSUES 
 
In its written motion materials, the Victims Group submits that because the Estate of 
Kenneth Séguin was not granted standing for Phase I of the Inquiry, Mr. Cipriano does 
not have the authority to bring this motion on the Estate’s behalf.  The standing and 
funding hearings were preliminary Commission proceedings dealing with standing and 
funding issues for both Phase I and Phase II Commission hearings.  I do not see how 
the fact that the Estate of Kenneth Séguin was not granted standing for Phase I of the 
Inquiry would affect its ability to bring this motion dealing with evidence submitted during 
standing and funding hearings.  I am satisfied that the Estate was properly included as 
an Applicant in this motion. 
 
The Victims Group also takes issue with the timing and appropriateness of this motion.  
It submits that the issue raised in the present motion is the same as that raised in the 
Applicants’ motion concerning this Commission’s jurisdiction to inquire into specific 
allegations of sexual abuse or other wrongdoing made by alleged victims against the 
Applicants.  My ruling in respect of that motion was released on May 1, 2006.  Although 
some of the arguments in support of both motions are similar, the issues raised are not. 
This present motion deals with limiting public access to Commission exhibits.  
 
THE NATURE OF THE RELIEF SOUGHT 
 
In this motion, the Applicants are seeking the removal of certain affidavits of the Victims 
Group from the Cornwall Public Inquiry Website, or, in the alternative, the redaction of 
portions of those affidavits. 
 
The removal of the affidavits from the Commission website would leave the affidavits 
available to the public, in that any member of the public could request copies and be 
provided with them at cost.  Their removal from the website would not prevent the public 
from having access to them.  Although not a complete ban to public access, the removal 
of the affidavits of the Victims Group from the Commission’s website would limit public 
access to the record of Commission proceedings in that the affidavits would no longer be 
as easily accessible by the public at large.  
 
Toronto Star Newspapers Ltd. v. Ontario, [2005] 2 S.C.R. 188, confirmed that, while the 
Dagenais/Mentuck test was developed in the context of publication bans at the time of 
trial, it applies to all discretionary court orders that limit freedom of expression and 
freedom of the press in relation to legal proceedings (paras. 5 and 7).  Therefore, the 
Dagenais/Mentuck test applies to the determination of whether relief in the form of the 
removal of the affidavits of the Victims Group from the Commission website ought to be 
granted. 
  
The alternative remedy sought by the Applicants in this motion is the redaction of parts 
of the affidavits of the Victims Group as, in the Applicants’ submission, they are 
misleading and make “criminal and clinical findings of fact” without an evidentiary 
foundation, leaving the Applicants factually guilty with no recourse.  In his oral 
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submissions, Counsel for the Applicants indicated that redaction is sought in order to 
respect the presumption of innocence.   
 
The redaction of parts of the affidavits of the Victims Group would also limit public 
access to the record of Commission proceedings and thus the Dagenais/Mentuck test 
applies.  
 
In this respect, it is important to note that I have not been provided with submissions 
from Counsel for the Applicants on the application of the Dagenais/Mentuck test in 
relation to the relief sought by way of this motion, as their position is that the test does 
not apply in the context of their seeking an order removing the affidavits of the Victims 
Group from the Commission website or an order redacting parts of the affidavits.   
 
 
THE DAGENAIS/MENTUCK TEST AND ITS APPLICATION TO CORNWALL PUBLIC 
INQUIRY PROCEEDINGS 
 
In Vancouver Sun (Re), [2004] 2 S.C.R. 332, the Supreme Court of Canada considered 
the parameters of the open court principle:  
 

This Court has emphasized on many occasions that the “open court principle” is 
a hallmark of a democratic society and applies to all judicial proceedings:  
Attorney General of Nova Scotia v. MacIntyre, [1982] 1 S.C.R. 175, at p. 187; 
Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996] 3 
S.C.R. 480, at paras. 21-22; Edmonton Journal v. Alberta (Attorney General), 
[1989] 2 S.C.R. 1326 […] 
 
[…] Public access to the courts guarantees the integrity of judicial processes by 
demonstrating “that justice is administered in a non-arbitrary manner, according 
to the rule of law”:  Canadian Broadcasting Corp. v. New Brunswick (Attorney 
General), supra, at para. 22.  Openness is necessary to maintain the 
independence and impartiality of courts.  It is integral to public confidence in the 
justice system and the public’s understanding of the administration of justice.  
Moreover, openness is a principal component of the legitimacy of the judicial 
process and why the parties and the public at large abide by the decisions of 
courts.  
 
The open court principle is inextricably linked to the freedom of expression 
protected by s. 2(b) of the Charter and advances the core values therein:  
Canadian Broadcasting Corp. v. New Brunswick (Attorney General), supra, at 
para. 17 […] [T]he right of the public to receive information is also protected by 
the constitutional guarantee of freedom of expression:  Ford v. Quebec (Attorney 
General), [1988] 2 S.C.R. 712; Edmonton Journal, supra, at pp. 1339-40 […]  
Consequently, the open court principle, to put it mildly, is not to be lightly 
interfered with (per. Iacobucci and Arbour JJ., speaking for the majority of the 
Supreme Court of Canada, paras. 23, 25 and 26).  
 

The most recent formulation of the Dagenais/Mentuck test by the Supreme Court of 
Canada can be found in Toronto Star Newspapers Ltd. v. Ontario, supra (paras. 9, 10 
and 26-31).   The test applies to all discretionary actions which limit freedom of 
expression and freedom of the press at every stage of judicial proceedings.  The test, 
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though applicable at all stages, is a flexible and contextual one.  Courts have tailored it 
to fit a variety of discretionary actions, such as confidentiality orders, judicial 
investigative hearings, and Crown-initiated applications for publication bans. The test is 
as follows: 
 

A publication ban [or discretionary court order that limits freedom of expression 
and freedom of the press] in relation to legal proceedings should be ordered only 
when: 
 

(a) such an order is necessary in order to prevent a serious risk to the proper 
administration of justice because reasonably alternative measures will not 
prevent the risk; and 

 
(b) the salutary effects of the order sought outweigh the deleterious effects on 
the rights and interests of the parties and the public, including the effects on 
the right to free expression, the right of the accused to a fair and public trial, 
and the efficacy of the administration of justice.   

 
The “risk” in the first prong of the analysis must be real, substantial, and well grounded in 
evidence:  it is a serious danger that is sought to be avoided that is required, not a 
substantial benefit or advantage to the administration of justice sought to be obtained.  A 
party seeking to limit public access to legal proceedings must rely on more than a 
generalized assertion of possible disadvantage. 
 
In Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), Cory 
J. adopted the test set out in Dagenais (par. 135). In that case, the Court considered the 
impact of hearings of a commission of inquiry on the rights of a witness before that 
commission who was also accused in concurrent criminal proceedings.  Cory J. found 
that if the accused elected to be tried before a judge alone, then pre-trial publicity will not 
be taken into consideration in assessing the fairness of the trial (par. 152) and that 
evidence establishing the probable effects of the publicity will be required (par. 128).  As 
well, relief should only follow satisfactory proof of a link between the publicity and its 
adverse effects.  As stated by Cory J.: 
 

[…] Negative publicity does not, in itself, preclude a fair trial.  The nexus between 
publicity and its lasting effects may not be susceptible of scientific proof, but the 
focus must be upon that link and not upon the mere existence of publicity (par. 
129). 

 
The Cornwall Public Inquiry was established by an Order in Council dated April 14, 
2005.  The Order in Council directs the Commission to inquire into and report on the 
institutional response of the justice system and other public institutions, including the 
interaction of that response with other public and community sectors, in relation to 
allegations of historical abuse of young people in the Cornwall area, in order to make 
recommendations directed to the further improvement of the response in similar 
circumstances. The Order in Council also directs the Commission to inquire into and 
report on processes, services or programs that would encourage community healing and 
reconciliation in Cornwall. 
 
In my opening remarks made on November 7, 2005, I stressed that what is most 
important is that this Inquiry be public in every sense of the word.  As I stated in my 
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Ruling on Standing and Funding, openness and transparency of proceedings is a 
guiding principle in this public inquiry.  The Cornwall Public Inquiry website is a key 
medium through which the Cornwall community and the broader public, who have an 
interest in the work of this Inquiry, can easily remain informed of its progress. 
 
Paragraph 6 of the Order in Council establishing the Cornwall Public Inquiry informs the 
balancing exercise which I must follow in the context of the disclosure of evidence and 
other materials in the exercise of my mandate: 
 

The Commission shall ensure that the disclosure of evidence and other materials 
balances the public interest, the principle of open hearings, and the privacy 
interests of the person(s) affected, taking into account any legal requirements. 
 

In this respect, Rule 39 of the Commission Rules of Practice and Procedure provides: 

Without limiting the application of s. 4 of the Public Inquiries Act, the 
Commissioner may, in his discretion and in appropriate circumstances, conduct 
hearings in private, and/or issue orders prohibiting the disclosure, publication, 
broadcast or communication of any testimony, document or evidence, when he is 
of the opinion that intimate medical or personal matters, or other matters, are of 
such a nature, having regard to the circumstances, that the desirability of 
avoiding disclosure outweighs the desirability of adhering to the general principle 
that the hearings should be open to the public […] 

 
ANALYSIS 
 
The risk associated with leaving the affidavits of the Victims Group on the 
Commission website or not ordering the redaction of portions of them. 
 
The Applicants have not demonstrated that the removal of the affidavits of the Victims 
Group from the Commission website or the redaction of portions of them is necessary in 
order to prevent a serious risk to the proper administration of justice. 
 
The Content of the Affidavits 
 
Counsel for the Applicants submits that, to the extent that the affidavits make “factual 
conclusions of guilt” and “clinical diagnoses” absent any evidentiary basis, they are 
gravely prejudicial and highly unreliable.  He argues that the conclusions, sworn to be 
true by the affiants, will have the effect of distorting facts, misleading the public and the 
Commission as to what occurred and leave no opportunity to respond and contradict.  In 
his oral submissions, Counsel for the Applicants argued that posting the affidavits on the 
Commission website leaves the Applicants “factually guilty”, that the affidavits make 
“factual conclusions of criminal responsibility” without any basis for those conclusions, 
that they have very little probative value in relation to their prejudicial effect, that they are 
unreliable and misleading and, lastly, that they may bear little relevance to the mandate 
of the Inquiry.   
 
In support of his argument that the affidavits contain misleading information, Counsel for 
the Applicants has only directed me to one specific affidavit.  In his Notice of Motion and 
Submissions, Counsel for the Applicants has apparently quoted a portion of the 
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testimony of a witness from the preliminary inquiry in R. v. MacDonald and compared it 
to the affidavit of that witness provided to the Commission by the Victims Group in its 
Application for Standing and Funding.  My first comment in this respect is that 
incomplete testimony quoted by Counsel in a Notice of Motion and Submissions 
document does not constitute evidence upon which I can draw a conclusion that the 
affidavit in question contains misleading information.  I would have expected that a 
complete transcript of the witness’ testimony would have been tendered as evidence in 
support of the argument.  However, in order to give Father MacDonald’s argument full 
consideration, I shall consider those portions of the “evidence” that were presented.  In 
so doing, I do not find the statement in the affidavit in question to be necessarily 
inconsistent with the quoted testimony.  Moreover, the statement in question does not 
directly pertain to the identification of Father MacDonald as an alleged abuser, it pertains 
to the faith of the witness/alleged victim. 

 
Counsel for the Applicants adds that many alleged victims in the Victims Group affidavits 
claim to have been victims of child sexual abuse at times when they were not children.  
Again, only one specific example was identified and, in any event, this does not directly 
pertain to the identification of Father MacDonald or the late Kenneth Séguin as alleged 
abusers. 
 
Other than the instances described above, Counsel for the Applicants has identified the 
affidavits in respect of which relief is sought as “approximately 16” of the Victims Group 
affidavits submitted in their application for standing and funding naming the Applicants 
as having committed sexual assaults.  The use of the word “approximately” to describe 
the affidavits in question makes the identification of the affidavits in respect of which 
relief is sought difficult.  Further, the portions of the affidavits sought to be redacted have 
not been identified.  I am thus unable to assess how possible redactions are necessary 
to prevent a serious risk to the proper administration of justice.  
  
The Posting of the Affidavits on the Commission Website 
 
Counsel for the Applicants submits that the posting of the affidavits submitted by the 
Victims Group in its application for standing and funding on the Commission website 
implies that the Commission has accepted them as true. He further submits that those 
whose rights have been affected by the affidavits, and ultimately anyone coming to the 
Commission website, could be left with an impression that the affidavits have been 
accepted as true by the Commission. 
 
I do not agree.  The posting of the affidavits of the Victims Group on the Commission 
website does not imply that I have made a finding of criminal or civil liability, or a finding 
of fact which would lead to an inference of guilt or civil liability.  Nor is it reasonable to 
find that a reasonable person would accept these affidavits as a finding of guilt or that 
the fact that they are on the website would give them legitimacy with respect to the truth 
of their contents.   
 
In the portion of my Ruling on Standing and Funding dealing with the Victims Group, I 
specifically stated that “given that my mandate does not include determining guilt or 
innocence, I do not make any findings on this other than that the members of this group 
claim to be victims of sexual abuse”.   My Ruling on Standing and Funding was issued 
on November 17, 2005 and read into the record of proceedings.  It is posted on the 
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Commission website.  Further, in my opening remarks made on February 13, 2006, I 
stressed that: 
 

 “[t]here have been criminal proceedings in the courts and there are ongoing civil 
proceedings. This inquiry does not and cannot seek, in effect, to try or re-try 
these matters. It is not within my mandate to determine who did what to whom, 
although I may make findings of fact about what allegations were made to 
various public institutions and how those institutions responded, including the 
interaction of the response with other public and community sectors.”   
 

As well, in my Ruling on the Jurisdictional Motion issued on May 1, 2006, I again 
stressed that it is not the intention of the Commission to try or re-try the criminal or civil 
matters arising out of the facts that are part of my mandate. This is expressly prohibited 
by section 7 of the Order in Council establishing the Cornwall Public Inquiry, which 
provides that: 
 

“7. The Commission shall perform its duties without expressing any conclusion or 
recommendation regarding the civil or criminal liability of any person or 
organization. The Commission, in the conduct of its inquiry, shall ensure that it 
does not interfere with any ongoing legal proceedings relating to these matters.” 

 
Counsel for the Applicants directed me to one instance where the affidavits from the 
Commission website are allegedly being misused.  He submits that the affidavits taken 
from the Commission website are being misused on another website and that this is an 
example of how persons visiting the Commission website could see the affidavits as 
“reliable, accurate representations of the factual basis of the Inquiry and accepting the 
conclusions of the affidavits as true”.  Counsel’s assertions that certain information 
appears on a website does not constitute evidence.  As well, given the limited 
information provided, I am unable to assess the full context in which the information 
apparently appears on the website in question.  In any event, based upon the limited 
information before me, his argument falls short.  I do not find that the affidavits are being 
misused.  In fact, the authors of the website are very careful to say that these are only 
allegations.  
 
The removal of the affidavits from the Commission website would leave the affidavits 
available to the public, in that any member of the public could request copies and be 
provided with them at cost.  In contrast to the relief sought in the motion brought by the 
Episcopal Corporation of the Diocese of Alexandria-Cornwall, the removal of the 
affidavits from the Commission website would not prevent a member of the public from 
posting publicly available documents on another Internet website.   
 
Counsel for the Applicants’ argument that the Applicants have suffered a prejudice falls 
short of satisfying me that that is the case.  The Applicants have not demonstrated that 
there is a real and substantial risk grounded in evidence, or even having factual 
underpinnings, associated with leaving the affidavits of the Victims Group on the 
Commission website or not ordering the redaction of portions of them.   
 
 
 
CONCLUSION 
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In the end, I am concerned with fairness.  I must balance legitimate privacy interests with 
the public interest and the principle of open hearings, taking into account any legal 
requirements.  This balancing exercise poses unique and ongoing challenges in the 
context of this public inquiry.  In this instance, Counsel for the Applicants has not 
satisfied me that there is a risk associated with leaving the affidavits of the Victims 
Group on the Commission website or not ordering the redaction of portions of them.  
Accordingly, there is no need to enter into an analysis of the second prong of the 
Dagenais/Mentuck test, that is, to balance the effect of the orders sought against their 
effect on the rights and interests of the parties and the public.   
 
I would thus dismiss this motion. 
 
I wish to thank counsel for all the Parties who have made submissions on this issue for 
their assistance. 
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