
Reasons for the Ruling on an Application by H. Ken MacLennan to 

Obtain a Recommendation for Funding 

 

Mr. H. Ken MacLennan has applied for a recommendation for funding so 

that he can challenge one of my rulings before the Divisional Court.  This 

application comes as a result of a number of previous decisions, which I will 

outline below. 

 

On November 17, 2005 I issued a ruling granting full standing to the 

Diocese of Alexandria Cornwall (the Diocese) to participate at the Cornwall 

Public Inquiry (the Inquiry).  I did not grant them funding at that time but 

postponed my decision and asked that the Diocese reveal its financial 

structure and advise whether it had exhausted all means of funding available 

to it.  The Diocese provided supplementary submissions on the issue and on 

December 6, 2005, I issued a decision recommending funding for the 

Diocese. I noted in this ruling that I considered that the religious duties of 

the Diocese were clearly separate from its financial arrangements. 

 

In July 2006, Mr. MacLennan brought an application for standing and 

funding to challenge my decision to recommend funding for the Diocese.  I 
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dismissed that application on August 10, 2006 on the basis that he did not 

meet the test for standing to participate in the Inquiry. 

 

Mr. MacLennan challenged this decision by way of a complaint to the 

Ontario Judicial Council (OJC), alleging judicial misconduct.  The OJC 

dismissed Mr. MacLennan’s application on January 26, 2007. 

 

Mr. MacLennan now wishes to seek judicial review of my decision of 

August 10, 2006 dismissing his application for standing and funding.  Mr. 

MacLennan asks the Commission to recommend that the Attorney General 

provide funding for his judicial review application.   

 

In his submissions, Mr. MacLennan raises a number of arguments about why 

my decision to recommend that the Diocese receive funding, and my 

decision to deny him standing to challenge the Diocese’s funding, should be 

overturned.  As this application is merely a request for a recommendation for 

funding for judicial review, I will not deal with the substance of Mr. 

MacLennan’s argument about whether or not my decision should be set 

aside.  Rather, I will address the issue of whether Mr. MacLennan’s 

application for funding to challenge this decision has merit.  It is my view 
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that the application for a funding recommendation should be dismissed, for 

the reasons that follow. 

 

In my opinion, neither the Order-in-Council, nor the Rules of Practice and 

Procedure permit me to recommend funding for Mr. MacLennan’s 

challenge.  Although standing and recommendations for funding have often 

been granted at or around the same time, these are two separate steps in the 

process.  According to the clear and plain meaning of the Order-in-Council 

and the Rules of Practice and Procedure, I can only recommend funding for 

a party who has met the test for standing.   According to Section 10 of the 

Order-in-Council: 

 

The Commission may make recommendations to the Attorney 
General regarding funding to parties who have been granted standing, 
to the extent of the party’s interest, where in the Commission’s view 
the party would not otherwise be able to participate in the inquiry 
without such funding. Any such funding recommendations shall be in 
accordance with Management Board of Cabinet Directives and 
Guidelines. [Underlining added] 

 

Section 58 of the Rules of Procedure have an identical requirement: 

 

The Commission may make recommendations to the Attorney 
General regarding funding to parties who have been granted standing, 
to the extent of the party’s interest, where in the Commission’s view 
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the party would not be otherwise able to participate in the Inquiry 
without such funding. [Underlining added] 

 

Therefore, one must demonstrate that one can meet the test for standing in 

order to receive a recommendation for funding. There is a common sense 

explanation for this rule.  I will only recommend that an individual or an 

institution receive public funding if it can successfully demonstrate that it 

merits participation in the Inquiry process.  It is not in the public interest to 

provide funding for individuals who are unable to meet this threshold test.   

 

Even if I did have the power to recommend funding for a party without 

standing, I do not think that this is the type of “exceptional case” that would 

permit the Commission to recommend that the Attorney General fund a 

judicial process that is external to the Inquiry.   

 

The issue of whether the Commission may recommend funding for the 

judicial review of one of its decisions has been raised before.  On June 13, 

2006, I issued a ruling on the question of whether I should recommend that 

Father Charles MacDonald receive funding in order to challenge a decision 

to allow alleged victims of historical abuse to testify before the Commission.  

 

 4



In those reasons, I determined that I was not convinced that the Order-in-

Council and the Rules of Practice and Procedure enabled me to recommend 

that the Attorney General provide funding for an appearance before the 

Divisional Court.  However, given the importance of the issue to the 

functioning of the Inquiry at that time, I decided that it would be appropriate 

to suggest to the Attorney General that the judicial review be funded.  It was 

essential to the functioning of the Inquiry to have a definitive answer on 

whether alleged victims of historical abuse could testify so that the process 

could move forward.  The issue required an interpretation of the 

Commission’s mandate and was a question of whether it was within the 

jurisdiction of the Commission to hear evidence of a particular nature, from 

a particular source.  I indicated in my decision that this was an exceptional 

ruling that should not be viewed as a precedent for further applications of 

this nature.   

 

In my view, Mr. MacLennan’s application is not of such an exceptional 

nature that it is appropriate for me to suggest to the Attorney General that he 

receive funding for judicial review.  Mr. MacLennan does not wish to 

participate in the Inquiry in order to present evidence to advance the 

Commission’s mandate. He wishes to participate in order to argue that 
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another party’s funding be withdrawn. At its core, the issue raised by Mr. 

MacLennan is the proper allocation of public funds.  Even if he were 

successful in this argument, very little would change in the functioning of 

the Inquiry. The Diocese would continue to participate, and the evidence 

given by Diocese witnesses would stand. 

 

Further, the issue raised my Mr. MacLennan is all but moot.  I have long 

since made my recommendation to the Attorney General that the Diocese 

receive funding for its participation in the Inquiry. The Attorney General has 

accepted this recommendation and has been providing funding to the 

Diocese for almost three years.  The Amended Order-in-Council mandates 

that the Inquiry finish hearing witnesses by January 30, 2009 and that 

closing submissions be completed by February 27, 2009.  By the time Mr. 

MacLennan’s application is heard by the Divisional Court, the process will 

be close to completion or will be completed.   

 

 Mr. MacLennan waited over six months to bring his initial application, and 

waited more than two years from my decision to dismiss his first application 

to bring this request for funding for judicial review.  This delay cannot be 

explained by his challenge to the OJC, as this decision was received in 
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January 2007, almost 22 months ago.  It is his own delay in taking action 

that renders his case practically moot.   

 

Finally, I would note that Mr. MacLennan wishes to judicially review both 

the decision of this Commission, as well as the decision of the OJC.   

Although I have ruled that exceptionally, I may suggest to the Attorney 

General that funding be provided for the judicial review of one of my 

decisions, I do not have the power to recommend funding to review the 

decision of a separate body, such as the OJC.  The challenge to the OJC’s 

decision has no connection to my mandate and is unrelated to participation 

in the Inquiry. 

 

I decline to make any recommendation or suggestion to the Attorney 

General on this matter. Accordingly, this application is dismissed. 

 

Dated this 6th day of January, 2009. 

 

 

G. Normand Glaude 

Commissioner 
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