
DIRECTIONS IN RELATION TO THE  
FREEDOM OF INFORMATION REQUEST 

 

On May 9, 2007, counsel for the OPP sought directions from me on the issue of 

whether certain documents are an impediment to the Ontario Provincial Police 

(“OPP”) complying with a Freedom of Information (“FOI”) request.  While I have 

chosen to use the generic term FOI request, I should note that such requests can 

be made pursuant to legislative schemes at the municipal, provincial and federal 

levels. 

 

The documents that the OPP is concerned may be an impediment to the FOI 

request are documents that originate from this Inquiry process.  They are the 

summons issued by me to OPP, and the undertakings signed by both counsel to 

the OPP, and members of the OPP.  The summons require the parties to 

produce to the Inquiry all relevant documents.  The undertakings arise as a result 

of the Commission’s obligation to disclose to the parties all relevant documents 

that it has received from them.  The undertaking to the parties, the one that 

counsel for the OPP submitted might be at issue here, requires those who sign it 

to agree that any documents and information shown to them by their counsel will 

be used solely for the purpose of the Inquiry, and will not be disclosed to anyone 

else or made public.  

 

This question has arisen because of a FOI request received by the OPP from an 

associate of the law firm representing the Victims’ Group, a party before this 

Inquiry.  The request was for access to certain documents pertaining to an 

individual, or “affected person,” who is a member of the Victims’ Group, and also 

a plaintiff in a civil action.   The request for documents was made in the normal 

course of the civil action, which happens to be against the Diocese of Alexandria-

Cornwall.  The Diocese is also a party. The associate who made the request is 

representing the “affected person” in the civil action.  

 



The OPP is concerned that releasing documents pursuant to the FOI request 

may result in a breach of the undertakings and/or summons issued in the Inquiry 

process. In addition, the OPP is concerned that if the undertakings and/or 

summons are an impediment to releasing the documents, it will not be in 

compliance with its obligations pursuant to the FOI legislation. 

To assist me, the OPP prepared a document (Exhibit M6-A1) containing a list of 

those documents gathered by the OPP in response to the FOI request. The list of 

documents was cross-checked by the OPP in two ways:  to determine whether 

the documents on the list were disclosed to this Commission pursuant to my 

summons dated October 25, 2005; and to determine whether any or all of the 

documents on the list were, in turn, disclosed to the parties, subject to the 

undertakings, as a part of the Commission’s disclosure obligation to the parties. 

 

DIRECTION 
 

The public’s right to access government documents, as set out in FOI legislation, 

is an important element of maintaining the transparency and openness of 

government.  I must begin by saying that I do not wish to interfere with the rights 

of persons to request access to information pursuant to FOI legislation. 

 

In my view, in this case, the FOI process and this Inquiry can operate side-by-

side, without conflict.  Furthermore, the summons issued by me and the 

undertakings signed by counsel for the OPP and its members are not an 

impediment to compliance with the FOI request.    

 

It is clear from the submissions of counsel and from the list of documents 

provided by the OPP that the documents compiled by the OPP pursuant to the 

FOI request are all OPP “original documents.” By “original documents,” I am 

referring to documents that were in the possession of the OPP, prior to receiving 

disclosure of documents from this Commission.  Given that the listed documents 

are “original” OPP documents, there is no breach of the undertakings when the 



documents are released pursuant to the FOI request.  These documents were 

not obtained by the OPP pursuant to the Commission’s disclosure to parties.  

They were in the control of the OPP prior to Commission disclosure, and 

continue to be after Commission disclosure.   

 

Given the possibility that other public institutions who are parties to this Inquiry 

may be in the position of receiving FOI requests, I was asked by counsel for the 

Cornwall Police to provide some direction on three related questions.   

 

First, do documents that a party possessed prior to the calling of this Inquiry 

change in character as a result of the Inquiry process?  In my view, the answer to 

this question is no.  As I have indicated above with respect to the OPP situation, 

documents that were possessed by them prior to the calling of this Inquiry, 

continue to be OPP documents.  These are what I earlier called “original 

documents.”  These documents do not become “Commission documents,” 

subject to the undertaking, simply because they have been disclosed to the 

Commission pursuant to my summons.  Furthermore, as “original documents,” 

they continue be in the control of the party.   

 

Second, do documents that a party acquired pursuant to the Commission’s 

disclosure process become subject to the FOI request, and thereby become 

producible contrary to the signed undertakings?  The answer to this question is 

also no.  Documents that were provided to the parties by the Commission 

through the Commission’s disclosure process are not in the control of the parties, 

and therefore should be exempt from the FOI process.  If parties have any doubt 

as to whether particular documents are “original documents” acquired through 

the Commission’s disclosure process, they may seek directions from me. 

 

The third question posed was whether it is appropriate for the Commission to 

waive compliance with or permit parties to be exempt from compliance with the 

signed undertakings because there has been an FOI request in the context of 



civil litigation.  Given my previous comments, I am of the view that in the normal 

course there will be no need to waive or permit an exemption from compliance 

with signed undertakings.  Accordingly, at this time, there is no need to give 

directions in respect of this question.  To do so in a general sense would be 

speculative. 

 

I hope that my comments thus far have been of some assistance to the parties.  

Given the sensitive nature of many of the subjects touched upon by this Inquiry, 

however, I would understand if parties that are government institutions may 

continue to have some trepidation about potential FOI requests.  If parties are 

unsure about how to proceed in the face of an FOI request, I respectfully 

recommend the use of the following protocol: 

 

• If a party receives an FOI request for documents, and the documents are 

ones that have been disclosed to the Commission pursuant to a summons 

to witness or pursuant to Rule 31 of the Commission’s Rules of Practice 

and Procedure, and which may or may not be the subject of the 

undertakings given to the Commission, the party may contact Commission 

counsel and provide notice of the FOI request.   

 

• Notice may include a list of those documents that the party will be 

delivering to its Ministry FOI Office, as well as a list of those documents 

that were also included in the party’s documentary disclosure to the 

Commission.  The notice should be sufficiently timely to enable 

Commission counsel to have an opportunity to review the documents and 

provide comments, if any, before they become part of the FOI process.   

 

The purpose of this recommended protocol is not to interfere with FOI requests.  

Instead, its purpose is to facilitate the working relationship between the 

Commission and the parties, and to provide Commission counsel with the 

opportunity to comment, when the party desires such comments, on the 



documents proposed to become part of the FOI process.   Given their familiarity 

with the documents and the issues in this Inquiry, Commission counsel may have 

views on possible redactions or reasons why particular documents should not be 

included in the FOI process.  

 
Dated this 29th day of May, 2007 

 

____________________ 

G. Normand Glaude 

Commissioner 


