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The Cornwall Public Inquiry was established by the government of Ontario
on April 14, 2005, under the Public Inquiries Act.1 I was appointed Com-
missioner of this Inquiry by Ontario Attorney General Michael Bryant. When
a Commissioner is appointed to head an inquiry, he or she begins with no more
than the Order-in-Council. In general terms, the Order-in-Council establishes
the commission, sets out the mandate of the inquiry, and provides some guidance
with respect to how its work must be done.

Thus, I began the Cornwall Public Inquiry with the words of the Order-in-
Council and nothing else. The mandate required the Commission to inquire into
and report on the events surrounding allegations of historical abuse of young
people in Cornwall by examining the response of the justice system and other
public institutions to the allegations, as well as to make recommendations to
improve the response in similar circumstances. The Commission was also
mandated to inquire into and report on processes, services, and programs that
will encourage community healing and reconciliation in Cornwall.

I felt immediately committed to the work of the Inquiry, but where to begin?
In the interests of transparency and openness, and in the hope of providing

some assistance to future inquiries, I thought it would be useful to set out the
practical steps I took, along with Commission staff, to breathe life into the Order-
in-Council. Similar volumes have been prepared for previous inquiries and they
were of great assistance to me in preparing for and conducting this Inquiry.

In the main, this section of the Report provides an outline of the process of
Phase 1 of the Inquiry.

CHAPTER 12

The Process of Phase 1 of the
Cornwall Public Inquiry



The Purpose of a Public Inquiry

The purpose of a public inquiry has been well explained in the reports of
previous inquiries.2 In the interest of brevity, I will simply highlight a few
key points.

Public inquiries are often convened in the wake of public shock, horror,
disillusionment, or scepticism in order to uncover the truth.3 This is the fact-find-
ing, or investigative, function of a public inquiry. The events under investigation
often involve some element of public controversy and a resultant loss of confidence
in the public institutions. This calls for the need to establish an independent,
thorough, and transparent review of the situation. In general terms, the goal is to
find out what happened and what went wrong, and to look at what can be done
to avoid similar occurrences in the future.

Public inquiries can also serve the policy-development process. They do this
by considering public opinion, exploring policy options, and making recom-
mendations about the future course of action. Most inquiries, such as this one, have
dual roles: fact finding and proposing policy reform.

A further purpose of public inquiries is education. Because the work of an
inquiry is carried out publicly, it can increase a community’s understanding of the
events in question. Education is also facilitated, particularly in inquiries that
have a healing and reconciliation component, through community meetings and
workshops organized by the Commission.

I think it fair to say that even inquiries that do not have a mandate to encour-
age healing and reconciliation hope that this is, at the very least, a side effect
of their work. For some individuals directly affected by the events being
examined, the inquiry process itself can be healing. Throughout the course
of an inquiry, questions are asked and answered and sentiments expressed,
sometimes for the very first time, and the community may engage in a dia-
logue. All of this may be the first step along the way to healing old wounds and
mending damaged community relations. Regrettably, of course, the process of
reliving past events can be very difficult for some; however, it is only with full
participation that an inquiry process can function at its very best. This is why it
is important to have all concerned groups, organizations, and individuals
represented at an inquiry.

2. For example, the Toronto Computer Leasing Inquiry and Toronto External Contracts

Inquiry (Bellamy J), Ipperwash Inquiry (Linden J), and the Walkerton Inquiry

(O’Connor ACJ).

3. Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), [1995]

2 S.C.R. 97 at para. 62, Cory J., dissenting.
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4. See for example, Commissioner’s statements in Appendix P1, Opening Statement at the

Hearings and Introduction to Processes in Phase 1 and Phase 2, November 7, 2005; P2,

Introductory Remarks and Introduction to Processes in Phase 1 and Phase 2, February 13,

2006; and P14, Overview of Current Issues and Update on Planned Testimony, November 28,

2007; and Appendix K3, Ruling on Jurisdictional Motion, May 1, 2006.

5. Paragraph 7 of the Order-in-Council makes this eminently clear in that it states, “The Commission

shall perform its duties without expressing any conclusion or recommendation regarding the civil

or criminal liability of any person or organization.”

6. See for example, Canada (Attorney General) v. Canada (Commission of Inquiry on the

Blood System), [1997] 3 S.C.R. 440 at para. 53, and more recently, Hartwig v. Saskatoon

(City) Police Assn. (Commission of Inquiry re Death of Neil Stonechild), [2008] 9 W.W.R.

615 (Sask. C.A.).
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A Public Inquiry Is Not a Civil or Criminal Trial

At first glance, the trappings and proceedings of a public inquiry may have the
appearance of a trial. The hearings are held in a court-like setting: they are
presided over by a Commissioner, who is usually a judge, and numerous lawyers
examine and cross-examine witnesses.

Despite this outwardly trial-like appearance, a public inquiry is not a trial.
This was a principle that I emphasized many times over the course of this Inquiry.4

As Commissioner, I can make findings of misconduct that are related to my
mandate, but I cannot find anyone guilty of a criminal offence or civilly liable.5

This point is reinforced by the case law.6

This Inquiry was not the only process that arose from the events alleged to
have occurred in Cornwall. There have been criminal investigations and pro-
ceedings and there are ongoing civil proceedings. As a part of this Inquiry, I had
to look at these criminal investigations and proceedings. This was not for the
purpose of trying or re-trying criminal allegations but solely to evaluate the
response of the justice system and public institutions to allegations of abuse of
young people.

Unlike criminal and civil litigation, the process of a public inquiry is ideally
more investigative than adversarial. It is hoped that the parties will be equally
committed to “getting to the bottom of things,” and will conduct themselves in
a fashion as open and transparent as the inquiry itself. It is a reality, however,
that public inquiries involve individuals, groups, and institutions, often with
competing interests. And while a commission cannot make findings of guilt or
innocence, or make findings related to civil liability, it can question the actions
of individuals and institutions and make findings of misconduct in relation to
these actions. A likely effect of this is some damage to reputation. This is one of
the reasons that an inquiry must be procedurally fair.



7. See, for example, Canada (RCMP) v. British Columbia (Commissioner), [2009] B.C.J. No. 1290

(S.C.); British Columbia (Attorney General Criminal Justice Branch) v. British Columbia

(Commission of Inquiry into the Death of Frank Paul – Davies Commission), [2009] B.C.J.
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In this Inquiry, like others, I adopted a more informal approach to the evidence
than I would employ sitting as a judge. Both the Public Inquiries Act and the
Order-in-Council have directed me to do so. Despite this, I have strived to ensure
procedural fairness and balance less formal rules of evidence with correspond-
ing safeguards to ensure that rights are protected. I adopted the same approach in
coming to my findings.

Several of the institutional parties were concerned that I evaluate their actions
based on the standards and policies in place at the time the alleged events occurred,
rather than assessing them on current, and perhaps more rigid, standards. To
evaluate the actions of individuals and institutions based upon today’s standards,
given the increased knowledge, training, and education that has been acquired over
the years, would be unfair. I have viewed all institutional response evidence in its
appropriate time frame.

A public inquiry is rarely able to hear from every possible witness. In this
Inquiry, much of the documentary evidence consists of notes and other documents
whose authors did not testify. Some of these documents were police notes and as
such, like aide-mémoires, they do not constitute all of the author’s evidence.
These notes, like others, are subject to errors with respect to dates and other
important facts. If the author is not available, cross-examination on these matters
is not possible. Thus, in making fact-finding decisions, I was careful not to make
findings based solely on notes or other documents from individuals who did not
testify. Every finding was made by considering all of the available evidence. In
cases when documents were entered in the absence of evidence from the author,
I looked for some corroboration, either direct or indirect, before finding that the
facts from the documents were correct.

Despite the direction of the Public Inquiries Act and guidance from other
commissioners to be less formal and more investigative, it is my observation
that inquiries are becoming increasingly litigious. There are progressively more
challenges to the jurisdiction of commissions of inquiry and judicial reviews
of their rulings. Throughout this Inquiry, I issued a total of thirty-nine rulings,
orders, and directions; there were four judicial reviews and one stated case arising
from these decisions; and there were two appeals to the Court of Appeal. In
addition, we attended the Ontario Divisional Court four times and the British
Columbia Supreme Court once to address matters relating to one particular
witness who was served with an interprovincial summons and against whom
both civil and criminal contempt proceedings were brought. A number of recent
inquiries, including this one, have had challenges to their scope or jurisdiction.7



No. 1469 (C.A.). Also see Appendix L1, MacDonald v. Ontario (Cornwall Public Inquiry)

(2006), 214 O.A.C. 293 (Div. Ct.); and Appendix M2, Ontario (Provincial Police) v. Cornwall

(Public Inquiry) (2008), 232 O.A.C. 251 (C.A.).

8. On October 27, 2000, the Cornwall Police Service (CPS) became the Cornwall Community

Police Service (CCPS). Accordingly, in this chapter I have referred to the organization as

the CPS with respect to matters pre-dating October 27, 2000, and as the CCPS with respect

to matters after this date.
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The increased time and costs associated with dealing with numerous legal chal-
lenges may defeat one of the purposes of a public inquiry, which is to get to the
bottom of matters in an expeditious fashion.

The Decision to Establish the Cornwall Public Inquiry

In early 1994, the media began reporting on allegations of historical sexual abuse
made by former altar boy David Silmser against Father Charles MacDonald, a
priest in the Diocese of Alexandria-Cornwall. A short time earlier, probation
officer Ken Seguin had taken his life before allegations of historical abuse against
him were investigated by the police. Mr. Seguin was a friend of Father Charles
MacDonald and another alleged abuser of Mr. Silmser. Mr. Silmser had reported
allegations of abuse against these two men to the Cornwall Police Service (CPS)8

in December 1992. The media coverage outlined a confidential financial settle-
ment between David Silmser, the Diocese, and Father MacDonald that resulted
in Mr. Silmser withdrawing his criminal complaint against the priest. This sparked
rumours within the community and allegations of a cover-up by local institu-
tions such as the CPS and the Diocese.

In January 1994, the Ottawa Police Service briefly examined the investigation
the CPS had conducted of Father Charles MacDonald. It recommended that a
thorough reinvestigation of the case be done by another police force.

Beginning in February 1994, the Ontario Provincial Police (OPP) investi-
gated the allegations made by David Silmser but laid no charges. In early 1995,
as a result of the OPP investigation of the settlement, Malcolm MacDonald was
charged with attempt to obstruct justice. Mr. MacDonald was the lawyer who
had represented Father MacDonald on the settlement. Nobody else involved with
the settlement was charged. When Malcolm MacDonald pleaded guilty to the
charge, he was granted an absolute discharge. Following this, more alleged
victims of Father MacDonald came forward, and in 1996 he was charged in
relation to allegations of historical sexual abuse.

Perry Dunlop, a Constable with the CPS, began conducting an off-duty
investigation into allegations of sexual abuse in June 1996, in part to support a
multi-million dollar lawsuit against the CPS and others. Almost three years earlier,
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in the fall of 1993, Constable Dunlop had provided a copy of David Silmser’s
allegations against his former priest, Father MacDonald, as well as allegations
against his former probation officer, Ken Seguin, to the Children’s Aid Society of
the United Counties of Stormont, Dundas & Glengarry (CAS) after he found out
that the CPS had terminated its investigation of David Silmser’s complaint.

In 1994, Constable Dunlop was charged under the Police Services Act for,
among other things, providing Mr. Silmser’s statement to the CAS. The charges
against Constable Dunlop were later stayed, but his relationship with the CPS was
forever changed. From 1994 onward, Constable Dunlop’s difficulties with the
CPS and his contacts with a number of alleged victims were widely reported in
the media and well known in the community.

Constable Dunlop continued his private investigation of sexual abuse against
young people. In December 1996, his lawyer, Charles Bourgeois, delivered some
of the investigative work they had done to Chief Julian Fantino of the London
Police Service. Chief Fantino turned these documents over to the OPP in February
1997. The Fantino Brief contained a number of individual complaints about
sexual abuse as well as a claim that there was an organized group of powerful
people within the community who were perpetrating and covering up allega-
tions of abuse. These individuals were teachers, probation officers, police officers,
a Crown attorney, priests, and other Church officials.

In the spring of 1997, the OPP began its “Project Truth” investigation. Its
purpose was to examine the contents of the Fantino Brief and investigate the
allegations of child sexual abuse and related criminal activity contained therein.
At least sixty-nine alleged victims came forward, and fifteen men were even-
tually charged. Issues soon arose regarding the Project Truth investigation and the
prosecutions. Only one person arrested as a result of Project Truth was convicted
and a handful were found not guilty. Many cases did not proceed to a full trial on
the merits for a variety of reasons: some elderly suspects had died or were too sick
to proceed; in some cases the charges were withdrawn; and in others the trials were
stayed for either delay or non-disclosure of evidence. Criticism was levelled at the
OPP investigation by MPP Garry Guzzo, Constable Dunlop and his wife, and
others. There continued to be widespread media interest.

Throughout the 1990s, allegations began to surface about cover-ups by the
CPS or by the Diocese of other complaints of sexual abuse. In one of these cases,
the alleged perpetrator was the son of a former CPS police chief. In another, the
victim made it publicly known that the Diocese had transferred the priest who had
abused him to another parish rather than properly dealing with the complaint.
In yet another case, the alleged victim complained that neither the CPS nor the
CAS had investigated her allegations of abuse against a former CAS worker and
group home staff.



9. Appendix A1.

THE PROCESS OF PHASE 1 OF THE CORNWALL PUBLIC INQUIRY 1569

These cases, along with the number of alleged victims uncovered by Project
Truth, suggested that there was a serious problem of sexual abuse in the com-
munity, and more particularly, a problem with the way that public institutions
handled, investigated, and prosecuted complaints of abuse. Stories began to
circulate attributing these problems to a massive criminal conspiracy.

In 2000, Mr. Guzzo called for a public inquiry to look into the circumstances
surrounding allegations of abuse of young people in Cornwall and, in particular,
the response of the police and other institutions to it. Segments of the community
of Cornwall joined in, and thousands of citizens from the Cornwall area petitioned
the government to inquire into the issues. It was the work of a coalition of indi-
viduals and groups that resulted in the Order-in-Council dated April 14, 2005,
which established this Inquiry.

The preamble to the Order-in-Council sets out the general context for the
Cornwall Public Inquiry:9

Whereas allegations of abuse of young people have surrounded
the City of Cornwall and its citizens for many years. The police
investigations and criminal prosecutions relating to these
allegations have concluded. Community members have indicated
that a public inquiry will encourage individual and community
healing ...

As the hearings began, I heard submissions that the events alleged to have occurred
in Cornwall had given rise to a great deal of rumour and innuendo and that it
was difficult for the community to distinguish fact from fiction. Complicating this
was that some of those said to have been involved with the alleged abuse worked
within important public institutions such as the Diocese of Alexandria-Cornwall,
boards of education, and the Ministry of Community Safety and Correctional
Services. As a result, some members of the community had lost confidence in their
public institutions. They were concerned about the existence of a conspiracy
and attempts by powerful people in these public institutions to cover up allega-
tions of abuse.

The community of Cornwall needed to clear the air with facts. It needed to
know how the allegations of abuse had been handled by public institutions. It
needed to heal and move forward. It is my hope that the work of this Commission
will help to answer the questions that are important in the minds of the community
members and that its recommendations will facilitate improved responses by
public institutions in the future.



10. For example, the Toronto Computer Leasing Inquiry and Toronto External Contracts Inquiry

(Bellamy J), Ipperwash Inquiry (Linden J), and the Walkerton Inquiry (O’Connor ACJ).
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Principles Governing the Inquiry

A number of general principles have guided my work at the Cornwall Public
Inquiry. These are thoroughness, expedition, openness to the public, and fairness.
These principles are not unique to my work but have been used as guideposts
by Commissioners of previous inquiries, and I have benefited from their direction
and insight in this regard.10

Each of these principles can be considered in isolation, but in practice a
balance must be struck between them. For example, an open hearing must be
balanced with legitimate confidentiality and privacy interests. As will be outlined,
given the subject matter of this Inquiry, issues related to confidentiality and
privacy arose frequently.

The Mandate

The Mandate in General Terms: Two Phases

An inquiry’s mandate is what shapes its work. An inquiry is captive to its mandate,
subject to any additional constraints that are imposed by the law. The Order-in-
Council establishing this Commission set out the following mandate:

2. The Commission shall inquire into and report on the institutional
response of the justice system and other public institutions, including
the interaction of that response with other public and community
sectors, in relation to:
(a) allegations of historical abuse of young people in the Cornwall

area, including the policies and practices then in place to respond
to such allegations, and

(b) the creation and development of policies and practices that were
designed to improve the response to allegations of abuse

in order to make recommendations directed to the further improvement
of the response in similar circumstances.

3. The Commission shall inquire into and report on processes, services or
programs that would encourage community healing and reconciliation
in Cornwall.

4. The Commission may provide community meetings or other
opportunities apart from formal evidentiary hearings for individuals
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affected by the allegations of historical abuse of young people in the
Cornwall area to express their experiences of events and the impact
on their lives.

This was our starting point. From the language of the mandate, we immediately
went to work trying to glean the parameters of the Commission’s work. Imme-
diately evident was that the mandate was divided into two separate parts, which
I called Phase 1 and Phase 2. Phase 1 was the fact-finding phase. Put in general
terms, this portion of the mandate required me to inquire into and report on the
events surrounding allegations of abuse of young people in Cornwall by examining
the response of the justice system and other public institutions to the allegations.
I was also required to make recommendations to improve the response in similar
circumstances. The work of this Phase of the Inquiry would be conducted by
way of evidentiary hearings.

Phase 2 was directed toward the goal of community healing and reconciliation.
Similar to the approach used in the Ipperwash and Walkerton inquiries, in Phase
2 we used a variety of additional resources to collect information on key issues
that were identified in the hearings and by the community. Among other things,
we commissioned research papers, held community meetings and educational
workshops, established witness and counselling support programs, and provided
the opportunity for individuals to give informal testimony as part of the process
of healing. For my work in this Phase, I had the assistance of a policy director and
an advisory panel.

While Phase 1 and Phase 2 were carried out somewhat simultaneously, the
counselling program portion of Phase 2 will continue to operate until January
15, 2010, at which point its continuity will depend on whether or not my recom-
mendations are acted upon.

ChallengesWith the Language of the Mandate

Unfortunately, there was some ambiguity in the language of the mandate. What
was the time span we were to examine? What age range was contemplated by the
term “young people”? What is “historical abuse”? These were but a few of the
questions we identified early on.

In consultation with Commission counsel, I established parameters on
the mandate that I believed were appropriate and, on some points, I sought
the views of the parties. From very early in the Inquiry process, however, the
question of what this Commission could and could not examine recurred on
several occasions.



11. Appendix K2, Ruling on the Terms of Reference, May 1, 2006.
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Is the Diocese of Alexandria-Cornwall a “Public Institution”?

Early in the hearings process, two issues arose that touched upon the meaning or
scope of the mandate of this Inquiry. The first was whether the Diocese of
Alexandria-Cornwall, a party with full standing at the Inquiry, was a “public
institution” within the language of the mandate.11

The Diocese of Alexandria-Cornwall submitted that it was a “community-
sector” organization, rather than a “public institution” under the terms of the
mandate. The significance of this distinction was the degree to which the
Commission could examine the Diocese’s response to allegations of abuse. If
the Diocese was a public institution, the Commission could examine its actions
in response to allegations of abuse. If it was a community-sector organization, the
Commission would be limited to examining the Diocese’s interaction with other
public institutions. The scope of disclosure that could be requested by the
Commission would also be restricted to the Diocese’s interactions with other
public institutions.

Because counsel for the parties had conflicting views on the status of the
Diocese, I invited them to make submissions on the discrete question of whether
the Diocese was a “public institution” within the mandate of the Commission.

In my ruling, I found that the purposes of the Inquiry called for an interpre-
tation of my mandate in the broadest sense and that, in the circumstances, an
institution with sufficient public characteristics, quantitatively or qualitatively,
would qualify as a “public institution” under the Order-in-Council. Considering
this, I ruled that the Diocese of Alexandria-Cornwall possessed sufficient charac-
teristics to be qualified as a “public institution.” In my view, the phrase “other
public and community sectors” was a residual provision that allowed the Inquiry
to canvass other bodies, organizations, or groups of people that might have been
peripherally involved with the main participants—the public institutions—in
the issues that were the subject of this Inquiry. Such organizations may have
brought themselves under the mandate of this Commission by interacting with
public institutions.

As a “public institution,” the response of the Diocese to allegations of historical
abuse could be examined and recommendations could be made for how it could
and should respond to such allegations in the future. I would not be investigating
the Roman Catholic Church, its doctrine, or beliefs but the corporate entity of the
Diocese as an employer of the priests who worked in the area. My decision to find
the Diocese of Alexandria-Cornwall a public institution within the language of
the mandate was based on the specific facts in Cornwall and not intended to
have any broader application.
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After my ruling that the Diocese was to be considered a public institution
and not a community-sector organization for the purpose of this Inquiry, counsel
for the Diocese indicated that his client was “of the opposite view.” In short, the
Diocese disagreed with my ruling. It did not, however, apply for a judicial review
of that ruling and its counsel indicated that the Diocese would “participate
in the inquiry as if it were a public institution within the meaning of the Terms
of Reference.” He submitted that this decision was based on public interest
considerations, such as the avoidance of delay, and to address certain public
criticism of the Diocese.

I initially recommended funding to the Diocese in December 2005. Following
my public institution ruling, the Diocese requested an additional funding recom-
mendation, in part because its role had been enlarged. Three further requests
for supplementary funding followed. Other publicly funded parties also requested
supplementary funding.

The Diocese participated before the Inquiry as a full public institution. It
produced volumes of documents. When its interests were engaged, counsel
for the Diocese attended the hearings and cross-examined witnesses. Its coun-
sel also played an active role in the preparation of the institutional response
evidence of the Diocese, assisting Commission counsel in locating relevant
witnesses, arranging meetings and, of course, making written and oral closing
submissions.

When he testified on September 2, 2008, Bishop Durocher stated the following:

... [O]ur Diocese has endeavoured to participate fully in this Inquiry
and in that vein, I would want to invite you to make recommendations
to our Diocese. Though I realize your recommendations are really
meant for the government in a public inquiry, I would be open to receive
any suggestions you might have to help us do a better job than was
done in the past in the Diocese.

You might even consider making similar suggestions to all the bishops
of Canada and address them to our National Episcopal Conference
is [sic] you so wish, but I can tell you that I will take seriously any
recommendations you have to make to us.

Yet in its closing submissions, the Diocese reiterated its contention that it
was not a public institution within the meaning of the Order-in-Council. In its
view, any factual finding that I were to make based on the premise that the
Diocese is a public or other institution within the meaning of the Order-in-
Council would be unlawful. This submission was unexpected and inconsistent
with the factual record I have set out wherein the Diocese has participated as a full



12. Appendix K3.

13. Ibid., May 1, 2006; also see Consortium Developments (Clearwater) Ltd. v. Sarnia (City), [1998]

3 S.C.R. 3; Jakobek v. Toronto (Computer Leasing Inquiry) (2004), 188 O.A.C. 259. (Div. Ct.).
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public institution at the hearings. The legality of decisions of commissioners of
public inquiries can, of course, be subject to court challenges. As I have noted,
I issued thirty-nine decisions in this Inquiry, many of which were subjected to
court challenges.

Can Victims and Alleged Victims Testify?

The second issue that was directed toward the scope of the mandate arose when
I announced that the Commission would be calling victims and alleged victims
of child sexual abuse to testify.12 These witnesses would be asked to provide
evidence about when they had reported their allegations, to whom they had
reported, and whom they had reported, as well as to provide some brief details
about the nature of the report and the resulting action or response of the public
institutions and their employees and/or officials.

A motion was brought by Father Charles MacDonald and the Estate of Ken
Seguin requesting an order that the Commission had no constitutional or other
jurisdiction to inquire into specific allegations of sexual abuse or other wrongdoing
made against them by alleged victims. Counsel for the applicants argued that
the Commission would exceed its jurisdiction and delve into the area of criminal
law by calling evidence from alleged victims. He further argued that by calling
this evidence, the Commission could be trying or re-trying those criminal matters
and might leave the applicants factually guilty.

I dismissed the motion, ruling that the Commission was entitled to call alleged
victims of sexual abuse. As noted in Starr v. Holden, [1990] 1 S.C.R. 1366, the
Supreme Court of Canada and other courts have consistently upheld the validity
of provincial commissions of inquiry that may incidentally have an impact upon
the federal criminal law and criminal procedure powers, as long as the pith and
substance of the commission is firmly anchored to a provincial head of power and
that a commission does not, purposely or through its effect, investigate and
determine the criminal responsibility of specific individuals for specific offences.13

I found that calling alleged victims was essential in order for the Commission to
fully investigate the institutional response of the justice system and other public
institutions in relation to allegations of historical abuse of young people. The
core of the Commission’s mandate was firmly anchored to provincial heads of
power and was directed at the institutional response of public institutions, including
Ontario government institutions. I would not, and in fact could not, express any
opinion as to criminal or civil responsibility in law.



14. Appendix L1.

15. A “stated case” is a method of having the Divisional Court determine a question arising from

the work of the Inquiry. The Commission itself may state the case or may do so upon the request

of the person affected by the issue at hand. If the Commission refuses to state the case, the person

requesting it may apply directly to the Divisional Court for an order directing the Commission to

state a case. See Public Inquiries Act, R.S.O. 1990, c. P.41, s. 6.

16. Appendix K24, Ruling on the Evidence of C12 and C13, June 6, 2007.
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In my ruling, I noted my belief that the applicants’ true concern lay not with
the jurisdiction of the Commission to call the evidence at issue but with the
protection of their reputation and privacy. While I acknowledged that these were
serious concerns, they did not affect the jurisdiction of the Commission to call
alleged victims for the purpose of examining the institutional response. The
applicants were entitled to a fair process and could avail themselves of the rights
afforded to parties with standing. I indicated that any specific concern they had
would be dealt with on a case-by-case basis, applying the provisions of the Public
Inquiries Act, the Order-in-Council, and the Rules of Practice and Procedure.

The applicants sought a judicial review by Divisional Court. The Divisional
Court agreed that the evidence of the alleged victims was essential to a proper
assessment of the response of the justice system and other public institutions to
the allegations they had made.14

Does the Evidence of C-12 and C-13 Fall Within the Mandate?

In June 2007, as we were nearing the end of the evidence of victims and alleged
victims, the next matter touching upon the scope of the Commission’s mandate
arose. The Commission indicated that it would be calling a witness who was
expected to provide the following evidence: that she was sixteen years old
when she was sexually abused by two males, aged sixteen and seventeen; and
that the abuse took place on December 8, 1993, and was reported to the OPP
the following day.

The OPP brought a motion asking me to state a case15 and to determine
whether or not it was within the Commission’s mandate to hear from this witness.16

The OPP’s position was that the term “historical abuse of young people” in the
mandate restricted the scope of this Inquiry to those situations in which the incident
complained of occurred to a child, was committed by a person in authority, and
was reported to an authority only much later.

The OPP was supported in its position by the Cornwall Community Police
Service (CCPS), the Ministry of Community Safety and Correctional Services
(MCSCS), and the Ontario Provincial Police Association. While the Ministry of
the Attorney General also supported the interpretation put forth by the OPP, it
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suggested a compromise position whereby I would hear the evidence on the
condition that the officers involved not be named, that the institutions not
be required to respond, and that the evidence not form part of any notices of
misconduct. The Citizens for Community Renewal, the Victims Group, and
Commission counsel opposed the interpretation put forward by the OPP and the
“compromise” position of the Ministry of the Attorney General.

Up to this point, we had already heard expert evidence addressing both current
and dated reporting, we had heard from all of the institutional parties, including
the OPP on its policies for responding to cases involving both historical and
current reporting, and we had heard from victims and alleged victims who had
reported their abuse historically or when it occurred.

I ruled that the mandate was not limited in the manner suggested by the OPP.
Among other things, I noted that while the drafters of the Order-in-Council
had certainly indicated that historical allegations of abuse would be a central
part of the Inquiry, the mandate did not limit it to those specific cases. Further-
more, the mandate made no reference to allegations of abuse at the hands of
persons in authority, nor did it define the age of the victims, but simply referred
to young people.

To minimize any delay in the hearings schedule and to provide some closure
to the witness, I asked that should the OPP intend to pursue the matter further it
do so expeditiously.

THE DIVISIONAL COURT RULING

The OPP applied to the Divisional Court for an order directing me to state a
case.17 The OPP was joined in its application by the Ontario Provincial Police
Association, the CCPS, the MCSCS, and the Episcopal Corporation of the
Diocese of Alexandria-Cornwall. The Ministry of the Attorney General partici-
pated as an intervenor. Neither the Citizens for Community Renewal nor the
Victims Group, two publicly funded parties that argued this issue before me,
participated in the arguments before the Courts. The issue of funding for parties
to pursue matters arising from decisions of a commission of inquiry will be
discussed later in this chapter.

The majority of the Court dismissed the application. It found that there was
no support for the applicants’ submission that “historical” meant acts that had
occurred a considerable time before they were reported and that “abuse” meant
acts that were committed by persons in a position of trust or authority.
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The majority stated the following:

If one of the purposes of the Inquiry was to inquire into the institutional
response of institutions like the O.P.P., one would have thought that
the alleged inaction on the part of the O.P.P. would be grist for the
Commissioner’s mill. Merely because C12 reported the alleged sexual
assault the following day does not, in our view, remove her evidence
from the ambit of the Inquiry. Surely the alleged failure of the O.P.P.
to respond to her complaint can be considered “reasonably relevant”
to the mandate of the Inquiry.18

The majority went on to say that “the Commissioner is in the best position to
assess the relevance of the weight to be attached to the proposed evidence of
C12 and C13.”19 It was satisfied I would ensure that the evidence would help
me in carrying out my mandate.

THE COURT OF APPEAL RULING

On appeal, the Court of Appeal ruled that the evidence of C-12 and C-13 did
not fall within the subject matter assigned to the Commission by the terms of
the Order-in-Council, and furthermore, that it was not reasonably relevant to the
subject matter of the Inquiry.20

Specifically, the Court of Appeal stated the following:21

Properly construed, the OIC empowers the Commissioner to look into
and report on institutional responses—past, present and future—relating
to allegations of historical abuse of young people in the Cornwall area
by persons in authority or positions of trust, including the allegations
investigated in Project Truth as well as similar such allegations.
Allegations that were reported at the time of the abuse, or years
later, or both, would fall within this mandate. In other words, the
Commissioner can look at the response of various institutions to
allegations made and reported in the 1950s, as well as their response
to allegations made for the first time or renewed in the 1990s.
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In effect, the Court ofAppeal’s decision confirmed that the Commission’s mandate
was not limited to circumstances in which there had been historical reporting, nor
was it limited to cases that were the subject of the Project Truth investigations.
It did, however, serve to limit the Commission to examining cases in which the
perpetrators or alleged perpetrators were “persons in authority or positions of
trust.” While these words were absent from the Order-in-Council, they were
added by the Court of Appeal in several paragraphs of the decision. At times,
the Court of Appeal inserted the word “sexual” between “historical” and “abuse,”
leaving some question, as will be discussed shortly, as to whether the mandate was
limited to sexual abuse.

Based upon this interpretation of the mandate, the Court of Appeal held that
C-12’s evidence did not fall within the subject matter assigned to the Commission
by the Order-in-Council. It went on to explain that although the evidence of
C-12 and C-13 fell outside the subject matter of the Inquiry, it could nevertheless
be admissible if it were found to be reasonably relevant to the subject matter of
the Inquiry. Rather than refer the issue of reasonable relevance back to the Inquiry,
which is often done, the Court of Appeal thought it would be “helpful to address
it, in an effort to avoid further delays.”22 The Court found that this evidence was
not reasonably relevant and explained as follows:23

Assuming that the evidence of C12 and C13 stands alone and is not the
prelude to an avalanche of other such evidence from like complainants
and their family members, I fail to see how it could reasonably advance
the inquiry that the Commission had been asked to perform. Without
wishing to minimize the seriousness of C12’s complaint or the gravity
of her allegations against the investigating officer, her evidence,
if true, essentially comes down to one person having been treated
inappropriately by a police officer in a case where she allegedly was
sexually assaulted by other teenagers. Her evidence does not speak
to systemic problems that may or may not exist in the way police
respond to allegations of sexual abuse of young people by persons
in a position of trust or authority.

THE EFFECT OF THE COURT OF APPEAL DECISION

As I indicated earlier, the Commission was nearing the end of the evidence of
victims and alleged victims when this matter arose. Following the Court of
Appeal’s decision, the CCPS, the Children’s Aid Society of the United Counties
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of Stormont, Dundas & Glengarry, the family of Ken Seguin, and Father Charles
MacDonald each submitted that the testimony of a number of witnesses already
heard by the Commission fell outside of the Commission’s mandate based upon
their reading of the Court of Appeal’s decision.24 None of the other parties took
the position that any of the evidence heard to date fell outside of the Commission’s
mandate, and some of those parties, including theVictims Group, the Citizens for
Community Renewal, and the Coalition for Action vigorously opposed the
submissions of the objecting parties.

The grounds for the parties’ objections included one or more of the following:

1. The person alleged to have committed the abuse was not a person in a
position of trust or authority.

2. The alleged victim did not fit within the term “young people” given his
or her age.

3. There was no allegation of abuse or sexual abuse.
4. Historical abuse means historical sexual abuse only, and cannot include

a consideration of physical and/or emotional abuse.

Based on these objections, I was asked to examine the evidence of seventeen
witnesses who had already been heard by the Commission, and the facts con-
cerning a police investigation that Commission counsel proposed to address
within the hearings room, to determine if any of the evidence or proposed evidence
would now fall outside of the Commission’s mandate and if it did, whether it
was, in any event, reasonably relevant.

I found that, with a couple of exceptions, the evidence already heard or
proposed to be addressed fell within the framework given by the Court of Appeal.

It was unfortunate to be dealing with matters surrounding the Commission’s
mandate so frequently and so far into the hearing of evidence. All parties involved
were required to spend considerable time and energy grappling with the question
of what it was that the legislature intended this Commission to examine. Of
course, this was a distraction from the fact-finding work of the Inquiry. In some
respects, the mandate of a commission of inquiry must leave room for some
interpretation because the required breadth of an investigation may not be known
until the work begins. New information may arise during a commission’s inves-
tigative work, which may require it to reassess its scope.

In my view, however, given that the wording of a Commission’s mandate is so
important in shaping its work, it is incumbent upon the drafters of the Order-in-
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Council to ensure that, as much as possible, the mandate is sufficiently defined.
Clear, unambiguous language should be used, and given the need of inquiries
to be responsive to evidence as it develops, Commissioners should continue to be
given deference in their determination of whether evidence is reasonably relevant
to their mandates.

Getting Started: Setting up the Inquiry

Location for Evidentiary Hearings and Office Space

At the outset, I believed that it was important that the hearings be held in Cornwall.
I wanted the community most affected by the subject matter of the Inquiry
to have easy access to our offices and the hearings room. We decided upon a
designated historic building, referred to as the “Weave Shed,” which had once
served as a cotton mill. The Weave Shed provided an excellent home for the
Commission, having office space and a hearings room that required only slight
modifications. The cost of rental was less than a third of that of inferior accommo-
dations in Ottawa.

The disadvantage of deciding to situate the Commission offices in Cornwall
was the travel and related expenses. While several lawyers for the parties were
located in Cornwall, most travelled from Ottawa and Toronto. For those coming
from Toronto, rail service would prove to be an adequate means of transportation.

For me, the importance of being in the community of Cornwall was paramount.

Hiring Members of the Inquiry Team

Commission Counsel

Because of the highly contentious nature of the subject matter of this Inquiry,
great care was taken to ensure that Commission counsel were free of any conflicts.
Many local lawyers were involved in the events that the Inquiry was to examine
and some would be called as witnesses. As a result, an expanded search for
counsel was required. It also meant that some counsel were hired from afar,
which resulted in long absences from their loved ones and their homes.

With the assistance of my lead counsel, Peter Engelmann, we established a
legal team that was up to the challenge at hand and that worked diligently to
complete my mandate. As I explained in my statements to the public, Commission
counsel play a special role in a public inquiry.25 Unlike a Crown attorney in a
criminal matter or a lawyer in civil litigation, the Commission’s role is to represent
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the public interest at the hearings.26 Commission counsel do not represent any
particular point of view, and their role is to present the best evidence available to
assist in the completion of the mandate. With respect to impartiality, Mr. Justice
O’Connor has stated the following:27

While it is essential that commission counsel maintain an impartial
posture, it is nonetheless necessary that they get to the bottom of what
happened and why, and that they not be deflected by witnesses or their
counsel who have a particular interest in the outcome. The balance
that must be struck between impartiality and firmness is delicate but
absolutely necessary to the success of the inquiry.

I think it is fair to say that discharging the functions of Commission counsel
properly will always displease some of the parties. This is an inevitable result of
this delicate balancing act, particularly when the subject matter is a sensitive
one. In this Inquiry, the balancing act was consistently performed well.

Justice O’Connor has outlined a number of roles of Commission counsel,
with which I agree. These roles are as follows:

• providing advice to the commissioner throughout the commission
process;

• conducting, or at least supervising, the investigation that leads to the
evidentiary hearings;

• maintaining open and continuous communication with all the parties
who may be affected by the process and with those who have an interest
in the issues raised by the inquiry;

• calling the evidence in the hearing in a thorough and even-handed
manner;

• helping the commissioner write the report; and
• acting as the spokesperson for the inquiry to the media.28

In this Inquiry, not only did Commission counsel play a vital role in organizing and
calling the evidence but they also attempted to ensure that, to every extent possible,
witnesses were dealt with in a caring and professional manner in order to minimize
any further trauma to them. I was very well served by Commission counsel. They
persevered and performed the role with professionalism and dedication.
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Staff

I quickly found that running a public inquiry effectively and efficiently requires a
full complement of staff. In the Commission offices, investigators, researchers,
clerical staff, and lawyers all worked together to keep the hearings running smoothly.

Over the course of the Inquiry, it was necessary to add staff to keep up with
the amount of work that had to be done. Had I to do it over again, I would have
hired more staff at the outset, as the volume of work was at times overwhelming.
Some key roles are listed below.

CHIEF ADMINISTRATIVE OFFICER

The chief administrative officer (CAO) was one of the first people whom I retained
to work with me. From the outset, Monique Seguin was indispensable, being
responsible for hiring support staff, communicating with the Weave Shed’s
building manager with respect to required modifications to our office space and
hearings room, supplying the offices and hearings room with furniture and office
equipment, having the website set up, and attending to many more practical and
necessary matters. The CAO was responsible for all manner of financial matters
as well.

Part way through the Inquiry, Ms Seguin left us for new employment. While
we missed her immensely, her responsibilities were ably taken over by Anna
DeVuono and Lise Kosloski.

POLICY DIRECTOR

I had the good fortune to work closely with Colleen Parrish in her role as policy
director. As policy director, Ms Parrish, was responsible for all aspects of
Phase 2, the healing and reconciliation portion of the Commission’s mandate.
This entailed, among other things, establishing and overseeing the counselling
and witness support programs; organizing community meetings, workshops,
education, and training sessions; and organizing the research component of the
Commission’s work.

SENIOR LEGAL ANALYST

Getting down to the business of writing my report would involve reviewing and
considering a substantial amount of witness testimony. To assist in this task, I
retained Ronda Bessner to oversee the process of summarizing the testimony
and analyzing the evidence. Ms Bessner had the assistance of several junior
legal analysts, who worked very hard to keep the witness summaries rolling in.
Ms Bessner also assisted me in the preparation of the Phase 1 report. Ms Bessner
has worked on many other public inquiries, and her wealth of experience was
clearly evident.
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Public Access/Communications

WEBSITE AND WEBCAST

In keeping with the principle of having an open and accessible inquiry, we
promptly engaged the services of a webmaster to set up and maintain a website.
The goal of the website was to keep the public up to date on the workings of
the Inquiry. The website included general information about the Inquiry, a section
for the media, the Rules of Practice and Procedure, the Order-in-Council, my
rulings and statements, a hearings schedule, a witness list, closing submissions,
and so forth. A portion of the website was also dedicated to the work of Phase 2
of the Inquiry.

While the hearings were in session, the website was updated daily to indi-
cate the witness or witnesses scheduled for the following day. As well, the daily
hearing transcripts were uploaded to the website by the end of each day. This
was provided for in the Rules of Practice and Procedure.29 The transcripts of in
camera sessions were not posted on the website and were available only to those
who were authorized in writing by the Commission.30

Following the model set by the Ipperwash Inquiry, the website also included
a live webcast of the hearings. For those who were not able to attend in person,
the webcast gave them the opportunity to see the hearings unfold live. Not only
was the webcast beneficial to the public, but it also allowed Commission counsel
and staff, as well as counsel for the parties, to follow the Inquiry when they
could not be present in Cornwall in person or when their standing did not permit
their attendance.

I wanted the Commission to hear from people in the community who had
important information to share. To facilitate this, the website provided a means for
the public to communicate with us. The “Contact us” page of the website included
a feedback link, whereby questions, views, and comments could be forwarded
to the Commission. The messages were routed to the appropriate staff, and answers
were provided by staff or Commission counsel when appropriate.

INTERVIEWS WITH THE MEDIA

It is not customary for members of the judiciary to have contact with the media.
In June 2005, shortly after I was appointed Commissioner of the Cornwall Public
Inquiry, I did hold a media briefing to inform the public of the work I had
undertaken to get the Inquiry underway. I wanted the community to know that
work had started on the Inquiry for which they had been waiting so long. Apart
from this briefing, my dialogue with the public was limited to the comments
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and statements I made throughout the course of the Inquiry. These statements
were posted on the Commission website. Of course, my final comments are
delivered by way of this Report.

Even though I did not give interviews, I directed lead Commission counsel
Peter Engelmann and Pierre Dumais, also Commission counsel, to do so when
requested. Often, the Inquiry hearings dealt with legal and technical matters,
and it was my hope that Commission counsel could assist the media in reporting
on all matters, technical or otherwise, in an accurate fashion and in plain language.
At times, Commission counsel gave several interviews, and I appreciate the time
they took to perform this function. This was an extra burden on top of their
responsibilities in relation to the ongoing hearings.

MEDIA RELATIONS

To facilitate media contact, I took steps to hire a communications officer, Joan
Weinmann. She was not a spokesperson for the Inquiry but was given the respon-
sibility to interact with media outlets and perform related communications tasks,
including handling media advisories and press releases. Media advisories and
press releases were issued regularly to give information on the hearings schedule
and witness list, to announce upcoming rulings, to provide details about Phase 2
matters, and so forth.

As I have said earlier, inquiries must be open and public in every sense. Media
reports are one way in which the happenings of an inquiry are broadcast in the
public forum, and it is therefore important for the media to be kept informed
and to have the ability to ask questions. Early in the Inquiry process, a number
of the parties expressed to the Commission their view that the pre-Inquiry media
coverage of what was alleged to have occurred in Cornwall might have contributed
to rumour and misinformation in the community. While I certainly had no control
over what the media would report, I instructed Commission counsel to be avail-
able to the media and to communicate with them in an open and timely fashion.

The Commission’s website contained a media page.31 This contained general
information for media representatives, links to the media advisories and press
releases, and a copy of the media protocol for dealing with confidentiality issues.32

The media protocol addressed the procedures to be followed when confiden-
tiality issues arose.

I will discuss this in more detail later but note here that given the subject
matter of this Inquiry, many sensitive issues were addressed. While openness in
Inquiry hearings is preferred, this must be balanced with any harm that may be
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done through the public dissemination of information. The Inquiry’s Rules of
Practice and Procedure contained a section dealing with confidentiality,33 and
during the Inquiry, I issued some directives relating to requests for confiden-
tiality of victims’ or alleged victims’ identities.34 Measures such as in camera
hearings, the use of non-identifying initials, and the non-publication of a name
could be, and were, used to address confidentiality concerns. On occasion, the
media participated in motions concerning requests for publication bans.

During the course of in camera hearings, the audio and video stream was
turned off and not broadcast to the public at large. To be present during in camera
hearings, media representatives were required to sign an undertaking.35

The Inquiry hearings were regularly covered by a number of local newspaper,
radio, and television outlets. There was also some national coverage. A local
cable station used the webcast feed to enable it to air the Inquiry hearings while
in session. There was also some coverage of the Inquiry in the nature of online
“citizen journalism.”36

A media room was constructed inside the hearings room to facilitate the work
of attending media. The room could accommodate six to eight media represen-
tatives. It was equipped with a monitor and audio feed from the hearings room,
two analogue telephone lines, and one copy of the daily transcripts.

SECURITY

A large portion of the work of an inquiry is investigation, and this investigative
function often involves the collection of sensitive, personal, and confidential
information. Several measures were implemented to preserve the confidentiality
of the Commission’s investigative work.

To maintain the confidentiality of information and documents, counsel for
the parties were required to sign confidentiality undertakings with respect to
documents and information disclosed to them in connection with the Inquiry’s
proceedings.37 All additional lawyers and clerks of a firm that was assisting party
counsel were also required to sign undertakings. Counsel could share documents
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and information with their clients on a need-to-know basis and only upon the
client also signing an undertaking.38 A breach of the terms of the undertaking
could result in the imposition of sanctions, including loss or limitation of stand-
ing and/or funding. Similar undertakings were also required for counsel to a
witness and witnesses.39 As mentioned, members of the media were also required
to sign undertakings.

Standing and Funding

Standing

I stated early on that I wanted to include as many people as possible in this
Inquiry.40 This was to ensure that I received all relevant information and perspec-
tives. Having said this, those applying for standing had to meet the threshold set
out in the Rules of Practice and Procedure.41

Individuals and groups were invited to apply for standing at the Inquiry by way
of a Notice of Hearing.42 This Notice included a listing of the information to
be included in the application and explained that applications for standing and
funding in relation to both Phase 1 and Phase 2 of the Inquiry were to be submitted
to the Commission by not later than 5:00 p.m. on October 25, 2005. Those
individuals and groups that wished were then given the opportunity to provide oral
submissions in support of their applications.43 I heard these submissions on
November 7, 2005.

As I alluded to above, the Rules of Practice and Procedure set out the criteria
for standing in Phases 1 and 2. For Phase 1, I granted standing to persons or
groups if I was satisfied that they were directly and substantially affected by
Phase 1 of the Inquiry—in which event they might participate in accordance
with section 5(1) of the Public Inquiries Act—or if they represented distinct,
ascertainable interests and perspectives that were essential to my mandate in
Phase 1 which I considered ought to be separately represented before the Inquiry,
in which event the party might participate in a manner to be determined by me.44
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For Phase 2 of the Inquiry, I granted standing to groups or persons if I was
satisfied that they were sufficiently affected by Phase 2 of the Inquiry or that
they represented distinct, ascertainable interests and perspectives that were essential
to my mandate in Phase 2, and which I considered ought to be separately repre-
sented before the Inquiry.45

I initially granted standing for Phase 1 on the basis of two categories: full
standing and special standing. Each category of standing had accompanying
rights, with those granted special standing having more limited rights. I later
found that a third category, limited standing, was also required to permit counsel
for witnesses to address discrete issues. For Phase 2, there were no separate
categories. A party either had standing or it did not.

On November 17, 2005, I rendered my first decision on standing and funding,
in which I granted some form of standing to thirteen of the fourteen parties that
applied.46 There was one grant of special standing, and one party was granted
standing only for Phase 2. All other applicants were granted full standing.

One of the parties that applied for standing on the initial call for applications
was the Coalition forAction on Child SexualAbuse in Cornwall. I did not initially
grant it standing, but I indicated that should it provide me with certain informa-
tion that was lacking from its application I would reconsider. I directed Commis-
sion counsel to reconfirm that I would appreciate receiving its further written
submissions by December 1, 2005, and that the group would be welcome to
make oral further submissions on December 6, 2005. Counsel for the Coalition
for Action wrote to Commission counsel indicating that the group would not be
making further submissions. No one representing the group appeared before me
on December 6, 2005. I took this to mean that the Coalition for Action had
decided not to seek standing. This was unfortunate as it appeared that the group
had shown a genuine interest in the matter. I indicated that I would leave the
door open should the group decide to provide me with the further information I
had requested.

We went about the work of the Inquiry, and in late August 2007, new counsel
for Mr. Carson Chisholm and the Coalition for Action submitted a subsequent
application for standing and funding.After hearing oral submissions on September
10, 2007, I granted the Coalition full standing for Phases I and 2 of the Inquiry,
limited to those issues that directly affected its interests.47 I did not grant Mr.
Chisholm standing on an individual basis because his actions with respect to
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particular investigations would be elicited through his testimony as a witness
before the Inquiry.

Over the course of the Inquiry, I received seven more new applications for
standing. Two applications were by school boards, both of which were granted
standing.48 One was by an individual who wished to challenge one of my deci-
sions.49 The remainder were applications by individuals who would be appearing
before the Inquiry as witnesses. Three of these individuals were granted limited
standing with respect to discrete issues.50

In addition to this, one party, the Estate of Ken Seguin and Doug Seguin,
requested that I reconsider its original application to extend standing to Phase 1.
Mr. Ken Seguin was an employee of the Ministry of Community Safety and
Correctional Services. In this case, limited standing was granted to cross-examine
certain specific witnesses and only to the extent that the position of the employer
Ministry was adverse to the memory of Mr. Ken Seguin.

In the end, there were fourteen parties with full standing, limited to their
interests.51 One party had special standing, and four witnesses were granted
limited party standing with respect to discrete areas. Participating as parties in the
Inquiry were public institutions, community groups, and persons who had been
investigated and charged in respect of child sexual abuse. Those with limited
standing were employees of public institutions and a lawyer who provided
independent legal advice to an alleged victim of child sexual abuse. While at
times it seemed as though the Inquiry proceedings were slowed by the number of
parties, I believe that in the end the participation and input from each were very
helpful to me.

Funding

I was empowered by the Rules to make recommendations to theAttorney General
regarding funding.52 Such funding was limited by the extent of the party’s interest
and whether, in my view, the party would not otherwise be able to participate.53

I asked that applications for funding include the following information:
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a. A statement of how the applicant satisfies the criteria for funding set
out in the Rules of Practice and Procedure. In demonstrating why an
applicant would not otherwise be able to participate without such
funding, the application may include financial information and, for
organizations, financial statements, operating budgets, the number
of members and membership fee structure.

Applicants should also indicate whether they have contacted other groups
or individuals to bring them into an amalgamated group, and the results of
those contacts;

b. A description of the purposes for which the funds are required, how the
funds will be disbursed and how they will be accounted for;

c. A statement of the extent to which the applicant will contribute its own
funds and personnel to participate in the Inquiry; and

d. The name, address, telephone number and position of the individual
who will be responsible for administering the funds, and a description
of the financial controls put in place to ensure that the funds are
disbursed for the purpose of the Inquiry.54

Any funding recommendations I made had to be in accordance with the Manage-
ment Board of Cabinet Directives and Guidelines.55 Given that most counsel
were required to travel to Cornwall to attend the hearings, I recommended funding
for reasonable claims in relation to travel expenses and disbursements.

In making my determinations on funding, I was guided by the overarching
principle that the Commission must ensure that proper representation is provided
for all parties whose participation in all or part of the Inquiry was required. If a
necessary party were prevented from presenting its full story due to lack of
financial resources, a disservice would be done to achieving the mandate of this
Inquiry. As a result, I decided that if I had any doubts as to the need for funding,
I would recommend rather than deny it and potentially exclude a party whose
attendance and representation would be required.56

At the first call for applications for standing and funding in late 2005, I received
an initial eight requests for funding recommendations. In the main, these requests
were related to funding for counsel and clerks. I did, however, receive two addi-
tional and somewhat unusual applications for funding. The Men’s Project, an
incorporated charitable, non-profit organization that provides a variety of victim
services and other counselling programs for men and their families requested
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funding to hire a part-time interim manager of the Project. This interim manager,
it was submitted, would assume some of the duties of the executive director,
who would be required to devote time to the organization’s participation in the
Inquiry. I denied this request.57 I was also asked by a number of parties to
recommend funding for and/or provide some form of counselling for persons
involved with the Inquiry. I was immediately supportive of this request but
determined that it was an initiative more appropriately funded through the work
of Phase 2 of the Inquiry. The Commission established a counselling support
program by which counselling services were made available to all persons affected
by the Inquiry.58

Throughout the course of the Inquiry, I received and ruled upon a number of
requests from parties to recommend supplementary funding. In the main, these
requests were related to additional counsel, clerk, or paralegal time. I did, however,
receive one request from a party to recommend funding for a policing expert to
assist them in dealing with policing issues in a more informed manner.59 I also
received applications for counsel funding in relation to several witnesses.60

While historically, the Ontario government has not provided funding for
applications for judicial review, I was asked to recommend funding for a party to
judicially review one of my decisions.61 Father Charles MacDonald, a party
before the Inquiry, wished to review the decision in which I had held that victims
and alleged victims could testify before the Inquiry.62 While I was not convinced
that I had the authority to make funding recommendations in regard to judicial
review applications, I found that nothing precluded me from making appropriate
suggestions with respect to the conduct of the Inquiry and related issues.63

Fairness dictated that parties should be on the same footing with respect to bring-
ing issues related to the work of the Commission before the courts, regardless of
their financial means. I therefore suggested funding for two counsel for Father
MacDonald to bring a judicial review application, as well as for a number of
parties who had indicated that they might seek to intervene in the matter before
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the Divisional Court. TheAttorney General accepted my suggestion, noting that
this was an extraordinary circumstance warranting an extraordinary response.

While I stated that this was an exceptional ruling and one that should not be
viewed as a precedent, I am of the view that the Attorney General may wish to
consider developing a process to assess funding applications with respect to
judicial reviews made by funded parties in an Inquiry. There were a number of
other reviews before the courts and in those cases only public institutions
participated. Parties receiving funding, such as the Citizens for Community
Renewal, the Victims Group, and the Coalition for Action did not appear despite
actively participating in arguments before me. The Diocese of Alexandria-
Cornwall was the only “publicly funded” party appearing before the courts. This
led to situations such as the OPP challenge to the proposed evidence of C-12
and C-13, in which public institutions arguing for a restrictive mandate were the
only parties making submissions to the courts. While the Commission retained
and instructed external counsel for all Divisional Court and Court of Appeal
cases, the role of a decision maker in making submissions to the courts on its
own decision is rightly circumscribed. Given the profound importance of court
decisions on public inquiries, particularly when mandate issues are in play, a
mechanism should exist whereby publicly funded parties can apply for special
funding to ensure that a balance of views are represented before the courts.

As has been the process in previous inquiries, an independent officer was
selected to assess the accounts of participants who were granted funding.

Rules of Practice and Procedure

The Process of Arriving at the Rules

A public inquiry, though not as formal as a court procedure, nonetheless requires
its own rules to ensure that the process runs smoothly, is thorough, and is efficient
and fair. I had the benefit of reviewing the rules of other inquiries and I adapted
those rules to suit the particular circumstances of our Inquiry.

As in numerous other commissions, we first prepared draft rules, which were
posted on the Commission’s website. Once I made my decision on who would
have standing, the parties were invited to comment on the rules. After a careful
review of their comments, a number of changes were made, and the rules were
finalized. On January 16, 2006, we sent out a notice to the parties that set out the
amendments to the rules, and posted the “finalized” Rules of Practice and
Procedure on the website.64
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Challenge to Rule 31

While I say “finalized” Rules, this was not the end of the matter. Two of the
parties, the Cornwall Police Services Board and the Cornwall Community Police
Service (CCPS) and the Diocese of Alexandria-Cornwall, still had concerns with
Rule 31, which dealt with the production of documents to the Commission. I
heard submissions on the matter on June 15, 2006.

Rule 31, as drafted, required the production of all relevant documents. In a
situation in which a party objected to the production of any document on the
grounds of privilege, the Rule outlined a screening process whereby Commission
counsel would review the document(s) and determine the validity of the privilege
claim. If the party that produced the document(s) disagreed with Commission
counsel’s assessment as to privilege, the Rule provided that, on application, I
might inspect the impugned document(s) and make a ruling, or refer the matter
to a judge assigned by the Chief Justice of the Superior Court of Justice.

Our Rule 31 came out of a process initiated at the Walkerton Inquiry. The
process, as I understand it, was an informal agreement between counsel wherein
the parties would meet and permit Commission counsel to review the documents.
If Commission counsel concluded that solicitor–client privilege applied, they
would immediately return the document, and that would end the matter. The
Ipperwash Inquiry codified this procedure in its Rules, and we adopted it for
our process. The Toronto Computer Leasing Inquiry also had a similar provision
to our Rule 31.65

In short, the concern of the CCPS was that Rule 31 sought to compel the
production of documents that were properly subject to solicitor–client privilege.
The CCPS was supported in its motion by another party, the Episcopal Corpora-
tion of the Diocese of Alexandria-Cornwall. Commission counsel objected to
the motion.

After careful consideration, I dismissed the motion of the CCPS.66 The CCPS
sought a review of my decision by the Divisional Court. On the date the matter
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was to be heard by the Court, discussions were held between the Court and the
parties, which led to a decision to adopt a process to deal with claims of solicitor–
client privilege. I agreed to this process rather than possibly bind future inquiries
with a ruling on how privilege claims should be adjudicated.

In short, the new process required the party objecting to the production of
any document on the basis of solicitor–client privilege to deliver a list setting
out the pertinent details of the documents over which privilege was claimed.
Commission counsel would review the list and make a determination. If Commis-
sion counsel did not accept the claim for privilege, additional material could be
filed by the party to support its claim. If the dispute remained unresolved, the
matter could be submitted to a Judge of the Superior Court of Justice.67 It was
never necessary to resort to a review by a Judge of the Superior Court.

On September 29, 2006, a further Notice to Parties was sent out regarding
the amendment to Rule 31.68 The now finalized Rules were posted on the website.

Preparing for the Evidentiary Hearings

Investigation

While there is always a pressure to begin hearings as quickly as possible, this must
be balanced with the need to prepare. The Commission’s investigative work was
well underway months before the hearings began and continued until the very end.
This is because without thorough, focused investigation, an inquiry’s work runs
the risk of going astray and missing key information.

We started the investigative phase of the Inquiry with two investigators on
staff, but we quickly learned that more help was needed. Over the course of the
Inquiry, we hired several more investigators as required.

The investigators were not alone in their work. They worked closely with
Commission counsel in preparation for the hearings. Junior lawyers and
researchers were also involved in the investigative process.

Disclosure and Management of Documents

For the work of an inquiry to be performed thoroughly, all relevant information
must be gathered. Of that information, much is in the form of documents. Given
the time span covered by this Inquiry, the number of parties, the institutional
nature of some of those parties, the fact that there had been both police investi-
gations and criminal prosecutions of some of the matters examined by the Inquiry,
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and the fact that some of the parties were also engaged in civil litigation, the
process surrounding documentary disclosure was no small task.

Obligation of the Parties to Produce

Certain rights and responsibilities flowed from becoming a party to the Inquiry.
One of those responsibilities was to provide the Commission with all relevant
documents in accordance with the Rules of Practice and Procedure.69

After standing was granted, Commission counsel prepared summonses for
documents, which were served upon the parties. To the extent possible, Commis-
sion counsel attempted to provide direction to the parties in terms of the areas to
be covered in their documentary disclosure. From time to time, additional specific
document requests were made of parties when investigation or witness testimony
suggested further areas for examination.

When necessary, a number of summons for documents were sent to non-
parties. For example, there were questions surrounding the cause of death of a
number of individuals. A summons was sent to the Coroner for the Province of
Ontario to see if any documents were available that might shed some light on
these matters.

Document Management Staff and SUPERText

Early on, we decided upon the use of a software program called SUPERText
for the electronic organization and searching of documents. Documents pro-
duced by the parties were scanned, sometimes by Inquiry staff, and if the volume
was great, by the company supporting the software, and then uploaded to
the program.

As the disclosure began to roll in, we soon discovered that to handle the
volume of documents effectively and efficiently, we would need a dedicated
staff member and software. We hired a document management administrator,
who was responsible for dealing with all aspects of documentary disclosure.

Throughout the Inquiry, her role evolved and expanded. By the end, she had
a dedicated team to assist with the management of incoming documents, docu-
ments that needed to be disclosed to the parties, preparation of materials for the
hearings room, and documentary research.

On receiving relevant documents, the Commission had the concomitant obliga-
tion to provide them to the parties. Documents were disclosed to the parties
electronically, either on a hard drive or on a compact disk. Certain documents were
also provided to the parties by e-mail.
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Certificates of Production

Upon the completion of a party’s documentary production, it was required to
complete a certificate of production certifying that all relevant documents had
been produced to the Commission.70 Documents in the possession of the party
but not produced, primarily on the basis of solicitor–client privilege, were to be
listed along with the reasons for non-production. The Rule 31A process outlined
in the Rules, discussed above, was used to resolve any disputes arising from
privilege issues.

Issues and Process Surrounding Disclosure

Dealing with issues surrounding the production and disclosure of documents
was no small task for the Commission. These issues were both time consuming
and challenging.

VOLUME OF DOCUMENTS

The first issue was simply managing the volume of documents. This volume can
be explained by, among other things, the number of parties, the historical nature
of the matter, the police and other institutional investigations, and the existence
of both civil and criminal proceedings. By the end of the Inquiry, the Commission
had disclosed to the parties 71,956 documents, which amounted to a total of
374,558 pages.

Documents were provided by the parties in both paper and electronic form.All
of these documents had to be reviewed and categorized. Those that arrived
on paper had to be scanned and uploaded to SUPERText. Without a full-time
document management administrator, it would have been impossible to manage
the documents in an effective manner.

As I said earlier, there is always pressure to begin hearings as quickly as
possible, but this must be balanced against the need to prepare. As Commissioner,
I felt a great pressure to begin the hearings promptly. I knew that the community
had already been waiting a long time for this Inquiry. I also knew, however,
that if Commission counsel and staff weren’t given enough time to sufficiently
prepare in advance, we would run the risk of veering off course and missing
critical information.

On February 13, 2006, the Commission began hearing context-setting experts.
This expert evidence was then followed by evidence from the institutional
parties on their corporate policies. This corporate policy evidence began on
April 3, 2006.
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On October 4, 2006, the first witness in the evidentiary portion of the hearings
was called. This was under a year after my first decision on standing and funding.
The considerable number of documents produced to the Commission on an
on-going basis made getting ready quickly an onerous task, but one that was
managed admirably Commission counsel and staff. They could not have worked
any harder. Beginning any sooner was not an option. I suggest to Commissioners
heading up future document-laden inquiries to “front load” in terms of staffing.
Having enough staff at the critical start-up stage will facilitate a more efficient
hearing as it will allow Commission and party counsel more time to analyze the
voluminous documentary evidence and to have a better sense of the full nature of
all the issues they will have to deal with.

ONGOING PRODUCTION AND DISCLOSURE

As I mentioned above, the summons process required the production of documents
to be ongoing. This meant that throughout the course of the Inquiry, new docu-
ments were produced by the parties and then disclosed to the parties. One party
produced a number of documents as late as January 2009. These documents
were clearly relevant and had to be provided to the parties.

Receipt of documents at such a late stage can result in issues of process and
fairness in the hearings room. For example, some debate surfaced over which
documents could and could not be entered as exhibits, and certain documents
may have been more properly put to a previous witness who had not had an
opportunity to address them. While the rules of evidence are somewhat more
relaxed in a public inquiry and we did our best to manage the situation, late
production and disclosure is not ideal. Commission counsel did make efforts to
facilitate timely production, but even more vigilance on this front may have
helped to avoid late disclosure.

HANDWRITTEN NOTES

The nature of the documents also presented some challenges and issues. Hand-
written police officer notebooks, as well as other handwritten materials, were
difficult to search and compile. This occasionally lengthened the research time
needed to do a thorough job. Commission staff did spend time coding certain
aspects of these handwritten materials, which made them somewhat easier
to search.

CONFIDENTIALITY AND PRIVACY CONCERNS AT THE DISCLOSURE STAGE

Confidentiality and privacy issues arose many times over the course of the Inquiry.
The disclosure of documents to the parties did not mean that those documents
would be tendered as evidence before the Commission or otherwise be made
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public. Notwithstanding that confidentiality undertakings had to be signed before
documents could be viewed, a number of parties argued that disclosure should not
take place without significant editing.

In considering these arguments, I had to balance concerns relating to the
disclosure of sensitive information with fairness requirements toward those affected
by the Inquiry. I ruled that the following information should be redacted from the
officer notes of the CPS and the OPP:71

• The name of confidential police informants and any information
allowing the identification of police informants;

• Any information concerning police investigations unrelated to the
Commission’s mandate, and

• Information concerning covert police investigative techniques,
police procedures, and any information that could jeopardize police
officers’ safety.

I also advised the OPP and the CCPS to provide the Inquiry with the names and
details of complainants who the police indicated wished to remain anonymous.
These matters would be reviewed by Commission counsel and possibly subject
to further disclosure or ruled upon by me as to whether confidentiality measures
were warranted.

Unfortunately, process of redaction was a time consuming. With one party,
disclosure of their documents was delayed so that the process of redaction could
be completed.

YOUTH CRIMINAL JUSTICE RECORDS

When it was time for the Commission to disclose the relevant documents it had
received from the parties, there was some concern that disclosure of some documents
was prohibited because they would tend to identify persons as young persons dealt
with under the Youth Criminal Justice Act or its predecessor legislation.

With the assistance of counsel for the Ministry of the Attorney General, a
motion was brought before theYouth Justice Court of Ontario and an order was
issued that allowed counsel to parties and parties with standing to have access to
this information, subject to undertakings not to make the records public.72 As
was already discussed, the signing of an undertaking was a precondition to
receiving disclosure from the Commission.
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CLAIMS

As discussed earlier, Rule 31 provided a process for dealing with privileged
documents. A number of parties were engaged in criminal and civil litigation
related to the subject matter of this Inquiry. As a result, some parties had docu-
ments over which they claimed either solicitor–client or litigation privilege.

Unfortunately, the Rule 31A process for dealing with privilege claims
was somewhat slow and arduous. The process was more akin to a formal civil
litigation process and, in my view, not ideal for a public inquiry, which is in-
tended to resolve matters expeditiously. A less formalized process, much like
that used in the Ipperwash, Walkerton and Toronto Computer Leasing inquiries,
is preferable.

CONSENTS

To acquire certain documents, Commission counsel had to obtain the consent
of the individual to whom the records pertained. For example, consents were
needed to obtain student records from school boards.

Determining the Stages of the Inquiry

As already discussed, the mandate of this Inquiry was broad and spanned a large
time frame. I conferred with Justices O’Connor and Linden, Commissioners of
the Walkerton and Ipperwash inquiries, respectively, for insights on how to
approach the mandate of this Inquiry. I also examined their Reports. Their support
and knowledge was very valuable to me.

After speaking with them, I believed that we had to organize our work in a
logical way that would allow us to remain focused and to be thorough and
efficient. Accordingly, early in the process, I set out a blueprint for the Inquiry.
Part of this blueprint involved breaking the hearings into a number of stages.
These stages were not cast in stone because I knew that as the investigations and
hearings evolved, our path may well need to change to account for things that we
learned along the way.

Context-Setting Evidence

When I spoke to Justices O’Connor and Linden, they reminded me that one of the
purposes of a public inquiry is to educate. I thought that in order for us to better
understand and properly assess the situation in Cornwall, it was essential that
we hear from experts who would establish a context for full comprehension of the
events that led to this Inquiry.

We called experts in every field for which I thought they would be of assistance.
In the end, we called experts in the following fields:
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• child sexual abuse and the impact of child sexual abuse on victims
• the evolution of legislation, law, and legal processes involving children

and, in particular, child sexual abuse
• the reporting of abuse against children
• the child welfare response to allegations of child sexual abuse
• child sexual abuse and the institutional and community response to it
• social work, with a particular emphasis on community needs

assessments
• the investigation of sexual offences and historical sexual offences and

the training of police officers in this area
• the Ontario Police College
• the prosecution of child sexual abuse
• canon law, with a particular interest and involvement in the Church’s

response to clergy sexual abuse
• canon law and the historical background of clergy sexual abuse, with a

particular interest in the spiritual and pastoral dimensions.

I believe that this evidence was well received and set the tone for the hearings.
Apart from these context-setting experts, Commission counsel also called an

expert in media analysis with a special focus on the justice system.

Corporate Overviews

It was then important to learn historical and background information about the
institutions whose responses were the subject matter of the Inquiry. This was
what we called the corporate overview evidence. The focus of these corporate
overviews was to review the relevant policies and procedures that were in place
over time and how they evolved. The nature of the information covered varied from
institution to institution, but in general terms, the corporate overviews covered
areas such as the evolution of the corporate structure; policies in relation to
hiring, training, and responding to allegations of child sexual abuse; interagency
protocols; and so forth.

In essence, this evidence would assist me to better understand how the particu-
lar institutions functioned as well as serve as a benchmark by which we could
measure the institutional responses.

Victim and Alleged Victim Evidence

One of the most delicate decisions I made was to call persons who had made
allegations of child sexual abuse. While I understood the sacrifice that I was
asking of them, I thought that the public needed to hear about their experiences
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with the public institutions I was mandated to examine. Hearing their evidence was
important for several reasons. The primary reason was to examine the response of
the justice system and other public institutions. These witnesses would be asked
to provide evidence about when they reported, to whom they reported, and about
whom they reported, and to provide some brief details about the nature of the
complaint and the resulting action or response of the public institutions and their
employees and/or officials. I also thought it was important to put a face to their
complaints and concerns and to give them the opportunity to be heard.

As already discussed, the Divisional Court agreed that the evidence of the
alleged victims was essential to properly assess the response of the justice system
and other public institutions to the allegations they had made.73

During this stage of the evidence, I also thought it was appropriate to hear
from a number of family members of persons who had made allegations of
child sexual abuse.

Community Context Evidence

Following the evidence of victims and alleged victims, we turned to community
context evidence. In Cornwall, there were individuals who, although most of
whom were not themselves victims of child sexual abuse, nonetheless took an
interest in the allegations of abuse that were surfacing. In some instances, they
made public their view that there had been a disregard for, mishandling, or
suppression of information about child sexual abuse in their community. They
raised the profile of the allegations, both in the community and throughout the
province. The views of these people were part of the backdrop to this Inquiry.

In this stage of the evidence, I wanted to hear from these key individuals,
including Perry Dunlop, Helen Dunlop, Carson Chisholm, and others. As will be
discussed later, unfortunately, we did not have the benefit of Mr. Dunlop’s testimony.

In this section, I also wanted to hear evidence from an expert who would
address issues surrounding the role and impact of the media in shaping com-
munity perceptions and responses and as a factor in the community environment.

Evidence of Persons Investigated or Charged

I thought it would be useful to have some testimony from persons who had been
investigated or charged with respect to child sexual abuse or from their family
members. These witnesses would not be asked about the facts underlying the
allegations, investigations, or charges. Instead, they would be able to comment on
the conduct of the institutions that dealt with them.
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Institutional Response Evidence

After all of this, we needed to hear from employees or officials of institutions with
respect to their responses to allegations of abuse against young people. In some
cases, that testimony would be from institutional witnesses regarding the employ-
ment of an offender or alleged offender within an institution and how the institution
and its officials responded both internally and in connection with other institutions.
In other cases, it would be testimony regarding the handling of allegations
generally, and the specific responses of the institutions.

Identifying and PreparingWitnesses

Context Setting and other Experts

The matters that I was to investigate and report on in Cornwall drew upon many
areas, which I have listed above. Commission counsel undertook the task of
locating and interviewing experts in these key areas. These witnesses were not
selected to provide Cornwall-specific evidence. In fact, care was taken to ensure
that they had no previous involvement in matters relating to the situation in
Cornwall that this Inquiry was called to examine.

For most context-setting experts, a book of documents relevant to the given
expert was prepared that generally contained a curriculum vitae, a biography,
an outline of evidence, selected bibliography, and copies of the documents that
would be referred to over the course of the witness’s testimony. There was some
variation on this depending on the specific needs of the witness. The book of
documents was filed as an exhibit and was also posted on the Commission’s
website.

Apart from context-setting experts, the Commission also called an additional
expert. One of the parties encouraged the use of a media expert and I was of the
view that such an expert would be of assistance to me.

Corporate Overviews

Corporate overview evidence was prepared for all institutional parties. Because
this evidence was mainly a historical overview of an institution and its structure
and policies over time, Commission counsel worked alongside counsel for the
parties in identifying appropriate witnesses and preparing the materials to be
filed. It was Commission counsel, however, who had the ultimate responsibility
of ensuring that the evidence was thorough and covered relevant points. For the
most part, this cooperative effort worked quite well, as the parties also had
an interest in ensuring that “their” presentation was as complete as possible.
Commission counsel led this evidence.
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This said, there were some challenges in putting together comprehensive
presentations. Because of the large time frame covered by the mandate, a number
of parties were able to provide only limited information by way of historical
policies and procedures. In some cases, the Commission was told that the
documents no longer existed, could not be located, or were no longer in the insti-
tution’s control because of an amalgamation or restructuring. In addition, finding
appropriate witnesses also posed some hurdles as the person(s) who may have
had the best corporate memory were either deceased or suffering from failing
memory due to advanced age.

Books of documents were also prepared for witnesses in relation to the corpo-
rate overviews. These books would generally contain a biography of the witness(es),
an outline of evidence, and copies of available and relevant documents.

Witness Identification and Preparation for Remaining Witnesses

Preparing the remaining witnesses was, in many ways, more difficult. These
witnesses were victims and alleged victims of child sexual abuse and their family
members, the employees or officials of institutions responding to these allegations,
and community members who had some degree of involvement in the matters
alleged to have happened in Cornwall. It takes courage to come forward and
speak in a public venue about painful past events. Testifying is not easy, and I offer
my sincerest thanks to those who came forward to help us understand what
happened in Cornwall.

As the Commission conducted its investigative work, possible witnesses were
identified. Advertisements were also run on the radio and in newspapers inviting
anyone who believed they might have information relevant to the Inquiry to
contact the lead Commission investigator.

It is important to note that witnesses could avail themselves of the witness
support program, which was an initiative of Phase 2 of the Inquiry. This program
provided assistance to those who were called as witnesses at Inquiry by providing
them with orientation to the physical setting of the Inquiry room; explaining
what to expect from the hearings process; arranging or providing escort to and
from the Inquiry on testimony day; escorting individuals to a private witness
room during breaks in testimony; ensuring provision of refreshments during
lunch breaks; touching base to ascertain well-being after testimony; informing
witnesses about delays in bringing them forward to testify; and liaison with
counselling support if witnesses were interested in obtaining counselling.
Witnesses were first informed of this program upon meeting with Commission
counsel. Details of the program were also included with the summons, if one
was served, and posted on the Commission’s website.
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VICTIMS, ALLEGED VICTIMS, AND THEIR FAMILY MEMBERS

Some of the most time-consuming work for Commission counsel and investi-
gators was meeting with victims and alleged victims of child sexual abuse.

Victims and alleged victims whose names arose during the Commission’s
investigative work were contacted by Commission investigators for preliminary
interviews.A number of people also contacted the Commission directly, expressing
the desire to speak about their dealings with a public institution in relation to
allegations of child sexual abuse.

Given the mandate, it was determined that Commission counsel could lead
evidence only of persons who had reported their allegations to public institu-
tions. If they had not reported, there would be no institutional response to measure.
I should note, however, that we did hear context-setting evidence about the
reasons why people might find it difficult to come forward with allegations.
While those who had not reported could not give evidence in Phase 1, they were
invited to provide informal testimony in Phase 2.

Once it was determined that a witness had complained to a public institution
and was prepared to testify, preparatory meetings began. It took time to conduct
these meetings. Commission counsel wanted the witnesses to feel as comfortable
and prepared as possible. Often, numerous meetings and frequent breaks were
required. I am hopeful that the Phase 2 witness and counselling programs were
of assistance to those who took advantage of them.

Following the model of the Ipperwash Inquiry, for each witness, a summary
of anticipated evidence (AE) was prepared by Commission counsel. This docu-
ment was provided to counsel for the parties in advance of the witness’s testimony
and was intended to give notice of the areas to be covered in the examination-
in-chief. Unlike a will-state, the AE was not filed as an exhibit and a witness
could not be cross-examined on its contents.

No matter what protection the Commission could offer in terms of confiden-
tiality, a number of victims and alleged victims did not wish to testify, and in
some cases, did not wish even to meet with Commission staff. In some cases, they
had moved on with their lives, had medical conditions, or did not want their
families or employers to know about or be affected by their allegations of
abuse. As will be discussed below, in several cases in which a victim or alleged
victim was unavailable to testify, Commission counsel determined that it was
still appropriate to “tell their story” through a documentary overview.

Many victims and alleged victims who testified were represented by the
Victims Group, a party with full standing at the Inquiry. In most cases, the
presence of counsel was of assistance in facilitating the process of witness prepa-
ration, as witnesses’ own counsel often had the opportunity to meet with their
clients and review documents in advance of meeting with Commission counsel.
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Several witnesses, not members of the Victims Group, had their own counsel.
A number of others were unrepresented. Commission counsel often needed to
spend more time with these witnesses preparing them for their testimony.

COMMUNITY CONTEXT

As with victims and alleged victims, a list of community context witnesses was
compiled as a part of the Commission’s investigative work. Investigators and
Commission counsel met with these witnesses, AEs were prepared by Commission
counsel and disclosed to the parties in advance of the witnesses’ testimony.

EVIDENCE OF PERSONS INVESTIGATED OR CHARGED

As parties, and persons who were investigated and charged with respect to
allegations of child sexual abuse, both Father Charles MacDonald and Jacques
Leduc were invited to provide evidence at this stage of the Inquiry. As noted
earlier, they would not be asked about the facts underlying the allegations,
investigations, or charges but rather, would be asked to comment on the conduct
of the institutions that had dealt with them. Both declined.

Because of his position as a priest in the Diocese of Alexandria-Cornwall,
an overview of documentary evidence was prepared for Father MacDonald and
filed as an exhibit during the institutional response evidence. Several additional
overviews were prepared for deceased persons who had been investigated or
charged. As these individuals were employees of public institutions that were
parties before the Inquiry, the overviews were entered during the institutional
response evidence.

Commission counsel contacted many other individuals who had been inves-
tigated or charged.All declined to provide evidence.As a further step, Commission
counsel attempted to provide notice to all persons investigated or charged who
were discussed during the Inquiry hearings.

EMPLOYEES AND OFFICIALS FROM INSTITUTIONS

With this category of witnesses, Commission counsel shared with counsel for
each of the institutional parties a list of witnesses it wished to interview as a part
of that institution’s response evidence. Counsel was also asked for its input on the
list of witnesses. In most cases, counsel were of assistance in scheduling meet-
ings with possible witnesses. Counsel for witnesses were also in attendance at the
preparatory meetings.

As for victim and alleged victim witnesses, AEs were prepared by Commission
counsel and disclosed to the parties in advance of the witnesses’ testimony. On
occasion, there was some friction between Commission counsel and counsel for
the witnesses in terms of the language of the AEs. While Commission counsel
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considered and often incorporated comments from counsel on a draft copy, the
AE was a Commission document. Commission counsel therefore made the final
decision on its wording.

I had mistakenly thought that the institutional response evidence would
progress more rapidly than that of the victims and alleged victims. I soon came
to realize that testifying about one’s involvement in these sensitive matters, even
as an employee or official of an institution, was difficult for some. As with the
victim and alleged victim witnesses, a number of institutional witnesses were
unavailable to testify because of medical conditions. In some cases, motions
were brought to excuse the witnesses.74

Additional Documents Prepared and Disclosed to the Parties

AREAS TO BE CANVASSED

On occasion, the Commission had to call a witness who was unwilling to meet
with Commission counsel in advance of appearing at the Inquiry to testify. In
these cases, Commission counsel prepared a document that set out areas to be
canvassed with the witness during the examination-in-chief. This document was
provided to counsel to the parties in advance of the witness’s testimony to give
counsel some notice of what Commission counsel intended to cover with the
witness. It was not entered as an exhibit.

OVERVIEWS OF DOCUMENTARY EVIDENCE

It is always preferable to have viva voce evidence. Over the course of this
Inquiry, however, we found that for any number of reasons, such as medical con-
ditions, concern about re-victimization, or death, witnesses may not be available
to testify. When Commission counsel determined that the evidence of an
otherwise unavailable witness was of sufficient significance to justify drawing
it out in documentary form, Commission counsel prepared an overview of
documentary evidence.

The overview document outlined a sequence or summary of events related
to a particular individual, and its focus was the individual’s contact with various
public institutions. It was drafted in a neutral fashion. The source of the infor-
mation included in the overview was the relevant documents that had been
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produced by the Commission, and these documents were appended to the
overview. The overview of documentary evidence was read into the record and
the appended documents were made exhibits.

There were a number of reasons for preparing the overviews. First, they were
to provide me with a starting point to review the appended evidence. Second,
they were to assist the parties in identifying relevant evidence from our database
in relation to the institutional response, and thereby to better understand the
scope of the issues and themes that would be examined during that stage. This
would help maximize efficiency, fairness, and thoroughness. Finally, the over-
views were to assist the public in following the evidence.

When Commission counsel first proposed to present an overview of docu-
mentary evidence, it was with respect to C-3, an individual who had reported to
a number of public institutions that he had been abused when he was a young
person. For medical and other reasons, he was unavailable to testify. One party
brought a motion objecting to the overview being made an exhibit. I ruled that I
had the authority to receive overviews of evidence, that there was no prejudice in
entering the overview as an exhibit, and that it should be entered as an exhibit for
reasons of transparency and openness, so that, subject to any confidentiality
measures in place, it was available for all to review.75 I placed an important
caveat in my reasons, which was that the evidentiary value of the overview was
admittedly less than that of the documents used in its preparation, and in the
case of conflict between the overview of C-3 and the documents, the content of
the documents would clearly prevail.

In making any findings for the purpose of my Report, I always relied on the
actual documents appended to the overview of documentary evidence, along
with other evidence, rather than on the text of the overview itself.

A draft of the overview was always circulated to counsel for the parties for
comment. Commission counsel would review the comments and make those
changes they thought were appropriate. Counsel for the parties may not always
have been completely satisfied with the final version. The caveat that the evidentiary
value of the overview was less than that of the documents used in its preparation
served to quell some of their concerns.

Twelve overviews were prepared over the course of the Inquiry. While they
were certainly not a substitute for viva voce evidence, I found them to be of
assistance to me. I am hopeful that they were also of assistance to the parties
and the public.

The need for an overview for Mr. Perry Dunlop was identified after he was
found in contempt. Several efforts were made by Commission counsel, and by
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counsel to the parties, to draft an overview document that would be acceptable
to all parties concerned. Despite repeated efforts and much discussion with
counsel for the parties, consensus was never achieved. No overview of docu-
mentary evidence was finalized or filed. The parties were advised that there
would be no overview, and they were invited to address any issues arising in
respect of Mr. Dunlop and his interactions with all public institutions in their
final submissions.

TESTIMONY FACILITATION OUTLINE/OVERVIEW

A facilitation outline was prepared for Mr. Tom O’Brien, who was a former
executive director of the Children’s Aid Society of the United Counties of
Stormont, Dundas & Glengarry. Mr. O’Brien had a number of medical conditions
that prevented him from testifying for any great length of time. A number of
parties agreed that hearing from Mr. O’Brien was important. As a result, it was
necessary to expedite his testimony as much as possible, while still ensuring
that it was thorough and that the parties had an opportunity to cross-examine.

To reduce the time required for examination-in-chief and to set out key themes
and issues, Commission counsel prepared a document that included both an
overview of the relevant documentary evidence and an outline of the witness’s
recollections. Documents referred to within the facilitation overview were refer-
enced. When the source of the information was the witness’s recollection, it was
indicated as such.

Keeping in mind the limited time Mr. O’Brien had to testify, the facilitation
overview was read into the record in the absence of the witness and entered as an
exhibit. Mr. O’Brien then attended, was sworn, and adopted the content of the
document. Commission counsel proceeded to examine him in-chief on several
areas and cross-examination by the parties continued as usual, subject to the
medical accommodations he required.

FACTUAL OVERVIEWS

Another form of document that was prepared and filed as an exhibit before the
Commission was a factual overview. The Order-in-Council establishing the
Inquiry provides that “[t]he Commission may, to the extent it considers advisable,
refer to and rely on ... factual overview reports prepared by any party.”76 Factual
overviews were documents prepared by parties, not the Commission.

There were two factual overviews prepared and filed in these proceedings.
The Ministry of Community Safety and Correctional Services prepared a
factual overview that was intended to bring together in one document an inven-
tory of policies and procedures by which the Ministry governed its institutional
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response to allegations of abuse. As well, it was to provide some very specific
instances of how allegations were handled, including when people came forward
with allegations, what they said, how they were dealt with, and to whom they
were referred.77

A factual overview was also prepared by the Catholic District School Board
of Eastern Ontario (CDSBEO). It addressed historical information concerning
former employees and students of the Board, as well as its predecessor, the
English section of the former Stormont, Dundas & Glengarry County Roman
Catholic Separate School Board, and the institutional responses to allegations
of historical abuse as contained in the CDSBEO files and Board records.

Summonses and SearchWarrants

Summonses and Search Warrants Generally

The Public Inquiries Act78 empowers a commission to issue summonses to
witnesses. The Inquiry’s Rules of Practice and Procedure also provided that
“[w]itnesses may request that the Commission hear evidence pursuant to a
summons, in which case a summons shall be issued.”79

Summonses were offered to all witnesses.80 In some cases, a summons was
important to facilitate a witness’s attendance because the conduct money received
upon service of the summons would help to offset any expense the witness would
incur as a result of attending. For some witnesses, summonses were also required
to justify their absence from work, although many institutional witnesses indicated
that they did not require one. There were also a number of witnesses who were
served because we had some concern that they would not attend and wanted to
ensure that they did.

All witnesses who received summonses appeared or provided a lawful excuse
for their non-appearance, save and except Mr. Perry Dunlop. On a few occa-
sions, the Commission summonsed persons to attend at the Commission offices
to produce documents. There was no need for the individual to appear as a
witness; the Commission was simply seeking the production of the documents.
When summonses are related to the production of documents only, any concern
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counsel may have with regard to the necessity of the individual to attend as a
witness will be alleviated. Any stress on the part of the individual served will
also be mitigated.

Pursuant to the Public Inquiries Act, the Commission also had the power to
seek search warrants from the Ontario Superior Court of Justice.81 No search
warrants were executed over the course of the Inquiry.

Perry Dunlop: Summons and Contempt Proceedings

Unfortunately, efforts made to have Perry Dunlop voluntarily attend to give
evidence before the Commission were unsuccessful. Because I was of the view
that the Mr. Dunlop and his wife, Helen, were clearly involved in and con-
cerned with the events that gave rise to the calling of this Inquiry, I directed
Commission counsel to take steps to have them summonsed in their home
province of British Columbia. This required applying to the Ontario Divisional
Court for an order pursuant to section 5 of the Interprovincial Summonses
Act82 to have the summonses certified.83 The Supreme Court of British Columbia
then adopted the summonses pursuant to section 2 of the Subpoena (Inter-
provincial) Act.84 The Dunlops were to appear before the Commission on
September 17, 2007.

After the summonses were served, staff of the Commission began commu-
nicating with Helen Dunlop for the purpose of assisting the Dunlops in making
travel and other arrangements to come to Cornwall to give evidence before the
Commission. Lead Commission counsel offered to meet with the Dunlops in
British Columbia or Cornwall to prepare their evidence and to assist them
in finding counsel should they so wish. Commission counsel also offered to
make a request that the Commissioner make a recommendation to the Attorney
General that the Dunlops be represented at the Inquiry by a lawyer of their choice
and that this lawyer be funded by the government.

In advance of their testimony, the Dunlops were provided with a document that
covered many of the points that Commission counsel intended to cover with
Perry Dunlop during his examination-in-chief.
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The Dunlops refused Commission counsel’s offer to meet in British Columbia
or in Ontario. On September 17, 2007, the Dunlops arrived at the Commission.
Mr. Dunlop took the stand, was affirmed, and read a prepared statement. He then
refused to answer any questions asked of him by Commission counsel. I gave
Perry Dunlop an opportunity to reconsider his refusal to testify and asked him
to reappear the following day. He did appear, but again indicated that he was
not prepared to answer any questions. He also refused my offer of seeking
independent legal advice.

On September 19, 2007, and September 20, 2007, Perry Dunlop attended the
Commission during the examination and cross-examination of his wife. I asked
him to re-attend the next day to resolve the issue of his testimony. On September
21, 2007, Perry Dunlop again took the stand. On this occasion, he advised that
he was not prepared to answer questions at that time, but requested leave to
obtain independent legal advice about his options. I granted him this opportunity
and ordered him to return on October 9, 2007.

To allow Perry Dunlop to remain at home and make whatever arrangements
were necessary to minimize the impact on him and his children, I directed
Commission counsel to travel to British Columbia to prepare Perry Dunlop.
Commission counsel communicated with Helen Dunlop by e-mail about meeting
with her husband in British Columbia. Helen Dunlop indicated that they were
seeking legal advice and either she or their lawyer would contact Commission
counsel. Helen Dunlop was also communicating with Commission staff about
travel and other arrangements for herself and her husband to return to Cornwall
on October 9, 2007.

As the date of October 9, 2007, approached, Commission counsel had still not
received a response to their offer to meet with Perry Dunlop in advance of his
testimony. In correspondence with the Dunlops, Commission counsel indicated
that if Perry Dunlop did not intend to testify for medical and/or other reasons, or
if he required a postponement, that he advise the Commission at that time, before
significant funds were expended on travel arrangements. Commission counsel also
outlined that the Commission’s participants and service providers required notice
of the Commission’s schedule, and should hearing time become available, the
Commission would like to be able to use that time by hearing from other
witnesses.Without notice of Perry Dunlop’s intentions, hearing time might be lost.
Helen Dunlop replied, among other things, that she had not yet heard from their
lawyer and would contact Commission counsel when she had.

On October 5, 2007, the last business day before Mr. Dunlop was to attend to
testify before the Inquiry, his counsel brought a motion in the Supreme Court
of British Columbia for an order:
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a) Declaring void ab initio the Summons issued against Perry Dunlop
by the Ontario Superior Court of Justice dated August 21, 2007 and
which the Supreme Court of British Columbia adopted as an Order
of that Court, by Order dated August 27, 2007 (the “Interprovincial
Summons”);

b) Setting aside the Order of August 27, 2007;
c) Staying the Order of August 27, 2007 until a full hearing of the

application.

Justice Smart of the Supreme Court of British Columbia dismissed Perry
Dunlop’s motion in oral reasons delivered late on October 5, 2007.85

On October 9, 2007, Perry Dunlop attended before the Commission. After
taking the stand, Perry Dunlop advised that he had sought legal advice. He was
permitted to read a prepared statement, at the end of which he indicated that he
would testify by reading his will-state (prepared in 2000) into evidence. He
indicated that he was not prepared to answer the questions of Commission counsel
and other counsel and to fully participate as a witness in the Inquiry. I did not allow
him to simply read his will-state and not be examined and cross-examined. As
discussed earlier, public inquiries have a fact-finding function. This function
would surely not be served if questions could not be asked of him and if his
evidence could not be tested by cross-examination.

Following Perry Dunlop’s refusal to answer questions before the Inquiry, a case
was stated to the Divisional Court. The Court issued oral reasons on November
19, 2007, culminating in the order of December 7, 2007. In finding Perry Dunlop
guilty of civil contempt for refusing to answer questions before the Commission,
the Court stated the following:

Mr. Dunlop has given no legal reason for his refusal to answer
questions. He refused to answer questions because he said that he has
no faith in the Ontario justice system or the mandate of the inquiry;
he is a “scapegoat”; the process is a cover-up; he was forced to appear
against his will; and he could add nothing to his “will state”. In our
view, he has provided no lawful excuse for his refusal to answer
relevant questions.86
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Mr. Dunlop was ordered to reappear on January 14, 2008, to answer questions
asked by Commission counsel and counsel for parties with standing. He was
also ordered to attend before the Divisional Court to deal with the appropriate
punishment.

Mr. Dunlop did not appear before the Commission on January 14, 2008.
Nor did he appear before the Divisional Court for sentencing on January 28,
2008, as ordered. On January 28, 2008, the Divisional Court issued a warrant
for Mr. Dunlop’s arrest and made an order requesting the Attorney General’s
assistance in making submissions to the Court regarding criminal contempt
for Mr. Dunlop’s disobedience of the Court’s order that he appear before
the Commission on January 14, 2008, and that he appear before the Court
for sentencing.87

Police gave Mr. Dunlop the opportunity to travel to Ontario voluntarily for his
next Court appearance of February 20, 2008. Mr. Dunlop refused the opportunity,
insisting that he be arrested.88 On February 17, 2008, he was arrested before a
large crowd assembled in front of his residence in Duncan, British Columbia.89

Mr. Dunlop had orchestrated the time and place of his arrest so that there would
be a large public gathering of his supporters and media to witness the arrest and
for his supporters to publicly express their disproval of it.90

On February 20, 2008, the Divisional Court convened with Mr. Dunlop present.
He was again granted the opportunity to testify before the Inquiry, this time on
February 25, 2008. In the court room, in the presence of a full public gallery,
Mr. Dunlop once again refused to testify.91 He has indicated that he would rather
go to jail than testify.92

Arguments were made regarding the issue of criminal contempt and the
penalty for civil contempt for failing to testify on October 9, 2007. The Court
reserved judgment until March 5, 2008. During that time, Mr. Dunlop remained
in custody in Ontario.

On March 5, 2008, the Divisional Court offered Mr. Dunlop yet another
opportunity to purge his contempt. Again he refused. The Court went on to find
Mr. Dunlop guilty of criminal contempt. In its decision, the Court noted that
Mr. Dunlop’s disobedience of the order of the Court was “open, continuous



93. Ibid. at, para. 16.

94. Ibid. at, para. 16.

95. Appendix N2d, Cornwall (Public Inquiry) v. Dunlop (2008), 241 O.A.C. 193 (Div. Ct.).

96. R.S.O. 1990, c. P.41, s. 5(2).

THE PROCESS OF PHASE 1 OF THE CORNWALL PUBLIC INQUIRY 1613

and flagrant.”93 The Court further explained: “[N]ot only did Mr. Dunlop fail
to appear as ordered, he publicized his intention to disobey the order and
attacked the integrity of the Commission, bringing the administration of justice
into disrepute.”94

With respect to the civil contempt, the Court ordered that Mr. Dunlop be
imprisoned for six months. If Mr. Dunlop purged his contempt prior to the
end of that period, he could apply to the Court for an immediate release from
custody. The Divisional Court further ordered that Mr. Dunlop appear before
the Court upon the completion of the six-month sentence to be sentenced for
criminal contempt.

Mr. Dunlop did not take the opportunity to purge his contempt, and on
September 3, 2008, he was sentenced to a further thirty days incarceration for
criminal contempt consecutive to his sentence for civil contempt.95 At his initial
request, Mr. Dunlop served much, if not all, of his sentence in protective segre-
gated custody because of his status as a former police officer.

Throughout his time in custody, it was always open to Mr. Dunlop to agree to
testify and thus to end his period of incarceration.

The Commission, parties, and, I think it fair to say, many members of the
community were of the view that the evidence of Perry Dunlop would have
assisted the Inquiry in completing its work. Unfortunately, we did not have the
benefit of his testimony.

Notices of Alleged Misconduct

Given that one of the roles of an inquiry is to examine what happened and what
went wrong, a Commissioner may well make findings in his report that will
indicate wrongdoing on the part of an individual or institution.

The Public Inquiries Act provides: “No finding of misconduct on the part of
any person shall be made against the person in any report of a commission after
an inquiry unless that person had reasonable notice of the substance of the alleged
misconduct and was allowed full opportunity during the inquiry to be heard in
person or by counsel.”96 The purpose of the notice is to provide the witness with
a chance to respond to matters contained therein.

Because my mandate required me to inquire into and report on the institu-
tional response of the justice system and other public institutions, I would make
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findings of misconduct only in relation to those institutions and their employees
and officials. When I had determined that I might make such findings, the goal
was to serve the institutional witness with a notice of alleged misconduct before
he or she testified. In most cases, we were successful on this front. Witnesses
who were not served in advance still had the right to be heard and to address
the matters raised in the notice.

Some notices were amended after witnesses testified. In a few cases, parties
asked for more details of the alleged misconduct and, on occasion, notices of
misconduct were slightly amended.

Consistent with long-standing public inquiry practice, the identity of any
person served with a notice of alleged misconduct was confidential.

Hearing Room and Facilities

As I explained earlier, the Commission’s offices and hearing room were located
in a designated historic building, referred to as the Weave Shed, which had
once served as a cotton mill. This building contained sufficient vacant space to
accommodate all of the Commission’s offices. Some renovations were required
and as the building is a historic site, applications were required before
any changes could be made to ensure that the proposed changes respected the
property’s heritage value. Along the way, we found that we needed to expand
our office space to include more meeting rooms for counsel meetings, witness
preparation, and witness support.

TheWeave Shed also contained a small auditorium suitable for holding ninety
to one hundred members of the public. This auditorium, the Weave Shed Arts
Theatre, had once been used for live music and theatre performances. With some
modifications, it became the hearings room.

To prepare this room for the hearings, very few structural changes were
required. A dais was added to provide seating for me, as well as for the clerk
and reporters. Counsel tables were also added. One room, which was adjoined
to the hearings room, housed the documents and exhibits. Two additional
rooms were constructed within the hearings room to accommodate the media
and the interpreters. A table was added to facilitate the work of the audiovisual
technician.

All counsel tables, my seat, and that of the witness, clerk, court reporters,
interpreters, and media were equipped with monitors that displayed the exhibits
electronically. Two large monitors positioned in front of the public seating area
also permitted the public to view these documents. When documents were stored
in SUPERText, the document management software program we used, they were
assigned unique document and Bates page numbers. Counsel were required to refer
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to documents by way of these unique identifiers. This was a bit of an adjust-
ment for everyone, but it permitted the clerk to more easily locate the documents
and display them on the monitors for all to see. On occasion, documents were not
displayed on the public monitors due to confidentiality concerns.

A podium equipped with a microphone was placed at the front of the hearings
room. It was only from this podium that counsel were permitted to communicate
with me and examine witnesses.

A further use of the hearings room was to hold all counsel meetings. While at
first these meetings were held in the boardroom in the Commission offices, the
number of counsel soon exceeded the space. Counsel who were not able to attend
in person were invited to do so by conference call.

These meetings were facilitated by Commission counsel to provide updates
and discuss outstanding procedural issues. Prior to each meeting, an agenda
would be circulated to the parties. For the most part, these meetings were useful
in resolving matters without the need to take up valuable hearing time.

Records of the Proceedings

The Inquiry proceedings were recorded by two methods: the webcast and
transcription.

From the webcast, a master set of tapes of the Inquiry proceedings and a CD
copy set were retained by the Commission. The public and in camera tapes were
stored separately. Over the course of the Inquiry, we received a number of requests
for certain portions of the recorded webcast. Each request was considered
individually and consistently by the Commission’s Executive Committee. No
requests were made for in camera sessions. In each case, the request was granted,
with the requestor agreeing that the DVD copy was to be used only for research
and review purposes and not to be rebroadcast or reproduced without obtaining
the prior written permission of both the Commission and the witness, through
the Commission. A fee was set that would cover the cost of the DVD plus time
to duplicate.

The public and in camera tapes will be stored separately once archived, and
the record schedules will identify whether they are public or in camera sessions.
The in camera sessions will be archived with specific access instructions.

The Inquiry proceedings were transcribed daily by competent and dedicated
court reporters. Like many of the counsel, they travelled from outside Cornwall
to do their work in the hearings room. The transcripts were completed at the
end of each day and posted to the Commission website. As with the tapes of
the webcast, the transcripts of the public and in camera sessions were stored
separately and will be archived in the same manner.



97. These statements are also contained in Appendix P.

98. Appendix C4, Notice to Parties: Opening Statements, February 1, 2006.

1616 REPORT OF THE CORNWALL INQUIRY — VOLUME I

Conduct of the Hearings

Commissioner’s Statements

As I indicated earlier, I did not give interviews to the media. I did make statements.
The text of these statements was posted separately on the website, as well as
being included in the body of the daily transcripts.97 I made these statements at
the start and finish of the Inquiry, before and after certain lengthy breaks, and
regularly throughout to provide updates of our progress and roadmaps of our
next steps. I also made statements to announce various Phase 2 work and updates.

Opening and Closing Statements

Parties were invited to provide written and oral opening statements. I asked that
these statements outline the major principles that the parties submitted should
guide the Inquiry process and the specific factual issues raised by the mandate.98

The opening statements were delivered orally on October 3, 2006, and Octo-
ber 4, 2006. This was immediately prior to the calling of the first witness in the
victim and alleged victim stage of the hearings. Commission counsel also provided
an opening statement.

Parties were also invited to provide written and oral closing statements. The
closing submissions would provide the parties with the opportunity to express their
views on the key findings and conclusions that flowed from the evidentiary
record as well as to suggest changes in policies and practices that could improve
responses to allegations of abuse.

The amended Order-in-Council provided that the closing submissions were to
be completed by February 27, 2009, less than one month after the conclusion
of the evidentiary hearings. Working backward from this date, I asked that parties
provide their written closing submissions by February 19, 2009.

On January 21, 2009, a motion was brought requesting that the deadlines for
written and oral closing statements be extended by approximately one month.
Many parties supported the motion, expressing concern that given the length of
the Inquiry and the volume of materials to examine, there was not sufficient time
to prepare comprehensive and thoughtful submissions.

I agreed to make a recommendation to the Attorney General on behalf of the
parties that a thirty-day extension be granted to allow for the proper completion
of the closing submissions. In my recommendation to the Minister, I indicated my
view that the request for an extension was reasonable, particularly given the fact
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that counsel had, out of necessity, focused their full attention on the hearing
since the amended Order-in-Council.99 TheAttorney General denied the request.100

Accordingly, closing submissions were delivered orally from February 23,
2009, to February 27, 2009. I asked parties to adhere to a two-hour time limit,
although in scheduling, some parties were given less time based on the degree of
their interests.

Party counsel worked tirelessly to complete written submissions in the time
allowed. An extension would have been helpful for the parties and for me.

The written submissions were posted to the Commission’s website. Parties
were asked to create an executive summary of no more than ten pages to accom-
pany their submissions. The executive summary, which was also posted on the
website, was to assist the public in reviewing the submissions. Commission
counsel did not provide a closing statement.

With respect to Phase 2, the public was also invited to provide written closing
submissions. A total of fifteen individuals and organizations took this opportunity
before the deadline of February 12, 2009.

Hearings Schedule

One of the realities of holding the Inquiry hearings in Cornwall was that most
people had to travel. This would put a great toll on all concerned, from lawyers
to interpreters and Commission staff. Knowing that this would not be a six-
month Inquiry, I thought it best to begin by setting a pace that would permit
those involved to be home on Fridays and travel on Mondays. Hearings generally
ran for two consecutive weeks, followed by one week off. Issues would occa-
sionally arise that would cause us to modify the schedule.

When setting this initial schedule, I was keeping in mind that travel wears
people down. I was also keeping in mind the subject matter of the Inquiry. One
of the important points learned from the experts was the effect of vicarious
trauma.As explained so well by Dr. Peter Jaffe, one of the Commission’s context-
setting experts, professionals who work closely in the area of child sexual abuse,
meeting with victims or investigating these matters, can be traumatized by the
work. They may experience the same sense of depression, hopelessness, and
helplessness that victims feel, and they may feel overwhelmed. As Commissioner,
I considered it my responsibility to see to the mental and physical well-being
of those testifying and also of those participating at the Inquiry as counsel and staff.
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Accordingly, I chose to begin slowly and expected that the evidence would speed
up once we got to the institutions. While it did, I found that in some cases insti-
tutional witnesses were fragile as well.

Beginning in mid-November 2007, once the evidence of victims and alleged
victims was completed, we began to increase the sitting time, sitting five straight
weeks until the Christmas break of that year. In 2008, we often sat five days per
week rather than four, and in the summer of that year, I increased the number of
consecutive hearings weeks.

During the fall of 2008, we received the amended Order-in-Council that
required the evidence to be completed by January 30, 2009. While we had been
working toward an end, this deadline forced the work of the Inquiry to move
ahead at a rapid pace.We had virtually no breaks, and the hearings days were often
extended into the evenings. This, I regret to say, was all too exhausting a pace for
all concerned but was necessary to meet our new deadline.

Evidence and Examinations

Documents for the Parties and Hearings Room

Prior to a witness being called to testify, the parties would be provided with an
AE and a list of documents. This was a relatively exhaustive list that included the
set of documents used to prepare the witness, as well as those documents to
which Commission counsel was likely to refer or to enter as exhibits during the
examination-in-chief.101

In accordance with Rule 37, parties were required, at the earliest opportunity,
to provide Commission counsel with any documents that they intended to file
as exhibits or otherwise refer to during the hearings, and in any event, to do so no
later than twenty-four hours prior to the day the document was to be referred to
or filed.102

Rule 38 stated that a party who believed that Commission counsel had not
provided copies of relevant documents was required bring this to the attention of
Commission counsel at the earliest opportunity. This was to prevent witnesses from
being surprised with a relevant document that they had not had an opportunity to
examine prior to their testimony. If Commission counsel decided the document
was not relevant, it need not be produced. The document could still, however, be
used in cross-examination by any of the parties. To do so, forty-eight hours notice
was required.103 In practice, counsel for the parties would submit a list of docu-
ments to which they expected to refer in the hearings room for the purposes of their
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cross-examination. Commission counsel would make their best efforts to ensure
that the witness had reviewed all documents on both lists prior to testifying.

The lists of documents prepared by Commission counsel and counsel for the
parties were compiled by the document management administrator and her staff.
They worked very hard, on tight timelines, to prepare appropriate numbers of
copies for the hearings room.

Because Commission staff prepared the documents, in practice, there was
some overlap between Rules 37 and 38. The Commission generally required the
parties to provide their lists of documents forty-eight hours in advance. In most
cases, however, even if notice was provided twenty-four hours in advance, the
documents would be prepared by Commission staff. If sufficient notice was not
provided, the party was required to bring the necessary number of copies for
use in the hearings room.

Nature of Examinations

RULES

Matters of evidence and procedure were covered in the Rules of Practice and
Procedure.104 In the ordinary course, Commission counsel called and questioned
witnesses who appeared before the Inquiry. Commission counsel were permitted
to adduce the evidence by way of leading and non-leading questions.

Following the examination-in-chief, parties with standing would then have
the right cross-examine the witness to the extent of their interest. Early on in
the hearings, the parties came to an agreement as to the order of cross-examination.
From time to time, based upon the circumstances, the parties would agree to a
variation of that order.

Counsel for a witness, regardless of whether or not that counsel was also
representing a party, examined last.105 Commission counsel then had the right
to re-examine the witness.

For the most part, the process surrounding the examination of witnesses ran
relatively smoothly. There were, however, a few issues that we addressed along
the way.

Because of the number of parties, I insisted that parties strive not be duplicative
in the cross-examination of a witness. We needed to use the hearings time
efficiently and effectively, so if an area had already been covered by a previous
party, I instructed counsel to move on to their next area.
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Another area that deserves noting relates to the right of a party to examine its
own witness. As I just indicated, counsel for a witness examined last. From time
to time, counsel took this to mean that they were entitled to cross-examine their
own witness. This was based on the notion that all of the witnesses were the
Commission’s witnesses because they were leading the evidence. When this
was argued, I permitted counsel for parties to ask leading questions of their own
clients, but advised that I would give the evidence less weight. This occasionally
lengthened the examinations.

In hindsight, the rule on examination of one’s own witness should have been
more explicit. I thought that it was clear, as I know of no judicial or quasi-judicial
proceedings in which counsel have the right, except in specific circumstances
such as a hostile witness, to cross-examine their own client(s). Given the extra time
this took and the extremely limited value of the answers, I recommend that future
inquiries state very clearly in their Rules that no matter who actually leads the
evidence of the witness, counsel for that party and/or witness not be allowed to
cross-examine in such circumstances.

DIRECTIONS ON PROCESS

Public inquiries are not intended to be adversarial in nature. Despite this, at
times, they take on an adversarial tone. I think this is probably inevitable. While
Commissioners cannot make any findings of civil or criminal liability, they may
make findings of misconduct. Reputations may be tarnished, and counsel for
parties are entrusted with protecting the reputations of their clients.

The adversarial tone I speak of plays out in the hearings room, where witnesses
are examined and cross-examined. For any witness, this may be difficult, but it
may be acutely difficult for a victim or alleged victim of child sexual abuse. It was
important for me that the Inquiry proceed in a way that respected the challenges
associated with testifying, and helped to minimize the possible negative effects,
all the while ensuring that the principles of fairness were met.

Accordingly, following a cross-examination that was particularly difficult for
a witness, I considered it important to issue some directions on our process. I
set out the following process obligations:106

Witnesses
• Witnesses will be asked to cover more areas in their examination-

in-chief.
• Witnesses should be given in advance the documents that will be

used in cross-examination, in order to maximize their comfort level.
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• Witnesses need to spend more time with Commission counsel to review
the vast number of documents related to them.

Parties
• Counsel should focus on the issues that pertain to institutional responses

as they affect their clients.
• Counsel for the parties will need to be more specific about the areas to

be covered in cross-examination.
• Full adherence to the Rules of Practice and Procedure is required.

Parties must provide their lists of documents in a timely fashion to
permit an opportunity for witnesses to review them.

• Counsel needs to be prepared to explain the relevance of cross-
examination and why it is needed when asked by the Commissioner
or as a result of an objection.

• Counsel should exercise discretion and good judgment in deciding
to address personal opinions or impressions, and if they do so, to focus
on the underlying reasons for the opinion or impression.

Commission counsel
• Commission counsel must lead more of the evidence in examination-

in-chief and anticipate questions on cross-examination.
• Given that the parties will be providing more documents in advance,

Commission counsel should review these documents with witnesses
prior to their taking the stand.

• Commission counsel must carefully monitor to ensure that questions
posed to the witnesses are relevant.

In this ruling, I indicated that I would be vigilant in ensuring that the process
was fair to all concerned, which might necessitate greater intervention than
I had made in the past.

I also indicated that I would be clearer on the scope of the permitted
examination.

RECOMMENDATIONS FROM WITNESSES

I wanted to hear all perspectives and insights as to the operation of the justice
system and involved public institutions. To help gather this information,
Commission counsel made it a practice to ask all witnesses at the end of their
examination-in-chief whether, based on their own experiences, they had any
recommendations for me to consider in preparing my Report. I found many
witnesses to be very thoughtful in their responses to this question.
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Confidentiality Issues

As at the disclosure stage, addressing confidentiality issues in the hearings room
was an important, but time-consuming, part of the Commission’s work.

The Order-in-Council (April 14, 2005) provides: “The Commission shall
ensure that the disclosure of evidence and other materials balances the public
interest, the principle of open hearings, and the privacy interests of the person(s)
affected, taking into account any legal requirements.”107 This balancing exercise
posed unique and ongoing challenges. Public inquiries, by their very nature, are
intended to be open and public, but there are limits. This is recognized in section
4 of the Public Inquiries Act.108

As the hearings proceeded, we encountered a number of confidentiality
related issues.

PRE-EXISTING PUBLICATION BANS

There were pre-existing publication bans that arose from previous court pro-
ceedings. These publication bans limited the information, mainly the names of
victims and alleged victims of child sexual abuse, that could be made public.
We were, of course, obliged to respect those bans within the context of the
Inquiry process. In several cases, however, witnesses who were victims or alleged
victims wished to have the ban on their names lifted. The Ministry of theAttorney
General with the assistance of Commission counsel brought motions to the
Ontario Superior Court of Justice to have these bans lifted.

YOUTH CRIMINAL JUSTICE RECORDS

As was mentioned earlier, there were also records subject to the provisions of the
Youth Criminal Justice Act. To use these documents in the hearings room, motions
were brought jointly by the Commission and the Ministry of theAttorney General.
The consent of the individual to whom the records pertained was required. Orders
were granted providing that the relevant records could be used for the purpose
of the Inquiry, including being tendered as evidence for the public record of
the proceedings.

CONFIDENTIALITY MEASURES FOR WITNESSES AND OTHERS

The Commission’s Rules of Practice and Procedure set out Rules to address
issues of confidentiality.109 Rule 39, for example, provided that I might:
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... conduct hearings in private, and/or issue orders prohibiting the
disclosure, publication, broadcast or communication of any testimony,
document or evidence, when ... [I was] of the opinion that intimate
medical or personal matters, or other matters, ... [were] of such a
nature, having regard to the circumstances, that the desirability of
avoiding disclosure outweighs the desirability of adhering to the
general principle that the hearings should be open to the public.110

In dealing with issues relating to the non-publication of certain information, I
applied the Dagenais/Mentuck test as set out by the Supreme Court of Canada.111

The Commission’s Rules also provided that a witness could apply for measures
aimed at protecting his or her identity.112 When I agreed that some form of
confidentiality measure was appropriate, the usual course was to identify the
witness by a moniker.

Because the issue of the protection of the names of victims and alleged victims,
some of whom had never come forward to the Commission, was raised on a
number of occasions, I issued some directions on process.113 These directions
applied to the following scenarios:

1. requests for confidentiality made on behalf of victims or alleged
victims who had specifically communicated that they did not want
their identities to be made public; and

2. requests for confidentiality on behalf of victims or alleged victims
who had not communicated, whatever the reason, that they did not
want their identities to be made public.

In that ruling, I indicated that I saw no reason to limit the application of the
Commission’s confidentiality rules solely to the situation of a witness seeking
confidentiality. In my view, section 3 of the Public Inquiries Act and section 6 of
the Order-in-Council were broad enough to authorize similar orders applicable
to persons other than witnesses. Accordingly, on occasion, monikers were also
granted to protect the confidentiality of individuals who were not witnesses but
who fit the categories listed above.
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A list of monikers was available in the hearings room for counsel to ensure
that confidentiality was maintained. 133 monikers were issued over the course
of the Inquiry. On the very few occasions on which counsel inadvertently
mentioned the name of a monikered witness, the transcript was corrected to
reflect the moniker. Unfortunately, nothing could be done to correct the webcast.
I understand that in the recent Inquiry into Pediatric Forensic Pathology in
Ontario,114 the webcast operated on a slight delay, permitting the registrar
to cut transmission when counsel misspoke and mentioned a name that had
confidentiality measures attached to it. I highly recommend this for all future
inquiries using a webcast.

I also granted the request of some witnesses to testify in private. There was
some variation in terms of what “in private” meant. Some witnesses wished
to testify completely in private. When I agreed that this was appropriate, the
public would be excluded from the hearings room and the webcast would be
shut down. There were several cases in which the witness was comfortable with
the audio stream of the webcast being on but not the video stream, and I accom-
modated this request.

Two motions were brought to restrict the publication of the names of certain
individuals against whom allegations of sexual abuse had been made.115 In each
instance, I refused to grant the publication ban, although in the interest of fairness,
in one case, I issued a temporary publication ban pending the outcome of a judicial
review and appeal. My decision was upheld by the Divisional Court and the
Ontario Court of Appeal and as a result the temporary ban was lifted.116 The
local media were advised of upcoming requests for publication bans so that they
would have the opportunity to participate should they so choose.

ACCESS TO EVIDENCE

The Rules provided that all evidence be categorized and marked P for public
sittings and, if necessary, C for sittings in camera and/or under a publi-
cation ban.117 Motions were brought to limit public access to, or impose confi-
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dentiality measures in respect of, certain documents filed as exhibits before the
Commission.118

Witnesses could also request to testify before the Commission in private. In
some instances, I allowed witnesses to testify in camera. In these circumstances,
the webcam was turned off and the public, other than members of parties that had
signed undertakings, was excluded from the hearings room. Several witnesses were
willing testify in the open hearings room but requested that the camera be turned
away from them. I granted this request.

Alternative Processes

There were two witnesses who began but were unable to complete their testi-
mony before the Inquiry.

DAVID SILMSER

Mr. David Silmser is an individual who made allegations of child sexual
abuse against a Catholic priest, a probation officer, and a teacher. Given the
pivotal role that his settlement played in the events in Cornwall and the ques-
tions surrounding that settlement, as well as his interaction with various other
public institutions, Mr. Silmser was an important witness for the Commission
to hear from.

Mr. Silmser completed his examination-in-chief and started his cross-exami-
nation. As it was underway, Mr. Silmser left the stand and did not return due to
medical reasons. Five parties had not yet had the opportunity to complete their
cross-examination of Mr. Silmser. Much discussion ensued over how to proceed.
Given the unlikelihood that Mr. Silmser could return to complete his cross-
examination, the parties fashioned an alternative process whereby they would
essentially provide an oral narrative, referring to documents where appropriate,
of the areas on which they would have cross-examined Mr. Silmser.

As the alternative process was to begin, Mr. Silmser sent a letter that was
addressed to me. The letter was distributed to counsel for the parties, and I heard
submissions as to whether I should read the letter and what the next steps should
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be. Some of the parties argued that Mr. Silmser’s letter raised a number of
possibilities: expunging Mr. Silmser’s evidence; asking Mr. Silmser to reattend;
or continuing with the alternative process as planned. I ruled that the best option
was to proceed with the alternative process.119 Mr. Silmser’s medical documen-
tation indicated that his appearance to give evidence had worsened his condition
and further participation carried a risk of harm. His letter, in my view, reinforced
this point. Given all the circumstances and the importance of his evidence,
expunging it would have been a great shame. Thus, the alternative process was
the best option we had. Hearings time was set aside for this process. At the
conclusion of the process, parties still had the opportunity to request that
Mr. Silmser’s evidence be expunged. No one did.

While not ideal, the alternative process gave counsel for the affected parties
an opportunity to provide their submissions on Mr. Silmser’s testimony and to give
examples of areas they would have covered with the witness.

RON LEROUX

Mr. Ron Leroux made allegations of child sexual abuse against a number of
individuals, including Catholic priests, a bishop, a probation officer, and other
community members. One of the alleged victims, C8, testified that he was
abused by Mr. Leroux. Mr. Leroux, like Mr. Silmser, completed his exami-
nation-in-chief. While being cross-examined by the first party to do so, Mr.
Leroux brought a motion asking to be excused from continuing his testimony
for medical reasons and the effect that continuing to testify would have on
him. I was satisfied with the medical evidence and excused Mr. Leroux from
having to give further testimony before the Inquiry.120 A slightly different
alterative process was implemented. Counsel were required to prepare a written
outline of the areas they intended to cover with the witness. This was then
presented orally.

I found it very unfortunate that two significant witnesses were unable to com-
plete their testimony due to medical reasons. As noted, viva voce evidence is
preferable.

Similar medical problems existed for important institutional witnesses, such
as Sergeant Ron Lefebvre and Constable Heidi Sebalj of the Cornwall Police
Service, Ron Wilson of the Cornwall Police Service and the Cornwall Police
Services Board, Monsignor McDougald and Father Paul Lapierre of the Diocese
of Alexandria-Cornwall, and Detective Constable Don Genier of the Ontario
Provincial Police.
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Phase 1 Research

Research of several different types was undertaken during the course of the
Cornwall Public Inquiry. Contextual research was undertaken in Phase 1. Research
papers were prepared by experts with relevant academic and research experi-
ence. These papers were intended to assist me in understanding and analyzing the
complex and systemic issues that arose in fulfilling my mandate, inform me
about the policies and practices of other jurisdictions, and provide certain context
for evidence heard in Phase 1 of the Inquiry.

Research was commissioned on the following topics:

• a survey of policies and practices with respect to police responses to
complaints of child sex abuse and complaints by adults of historical
sexual abuse;

• a survey of policies and practices with respect to child welfare/protection/
Children’s Aid Society (CAS) responses to complaints of child sexual
abuse and complaints by adults of historical childhood sexual abuse
when the alleged abuser may have continued contact with children;

• a survey of policies and practices of government or government agency
officials with respect to responses to complaints of child sexual abuse
and complaints of historical sexual abuse of young persons in the
context of provision of government services to young persons, whether
those services are provided by employees or volunteers; and

• a survey of policies and practices with respect to response by religious
institutions to complaints of child sexual abuse and complaints by adults
of historical childhood sexual abuse.

Parties to the Inquiry were given the opportunity to participate in the research
agenda. The parties were consulted both in the drafting of the research plan
and in the retention of experts. Draft papers were circulated to parties when
received, and comments received from the parties were provided to the experts
for consideration in finalizing the reports.

Costs

I was always mindful that a public inquiry is an expenditure of public funds. It
is in the public interest to manage the costs, while still ensuring that the inquiry
is thorough and fulfils its mandate. Justice Linden stated the following about his
work on the Ipperwash Inquiry:121
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Ultimately, this Inquiry would be measured by its success in
meeting its dual mandate of fact finding and making recommendations
for the future. However, it was also inevitable and even justifiable
that the assessment would take into account the time taken and the
costs incurred.

While I, too, hope that this Inquiry will be judged by its findings and recom-
mendations, I expect that the time taken and the costs incurred will not go unnoticed.

This Inquiry had a number of unique features that contributed to additional
costs. These features include, but are not limited to, the following:

• Because of the bilingual nature of the community of Cornwall and the
participants in the Inquiry, simultaneous interpretation was provided.

• Counselling and witness support programs were recommended from
early on in the Inquiry process. In my view, these programs were
essential, and the extent to which they were used is a testament to
their necessity.

• Additional time was required for the preparation and testimony
of vulnerable persons, such as victims and alleged victims, their
family members, and some institutional officials who were obviously
affected by their involvement in the matters being examined by this
Commission.

• As discussed earlier, the subject matter of the proceedings lent itself to
additional litigation, and time was required for preparation for motions,
judicial reviews, and appeals.

• Additional travel and related expenses were incurred because the
Commission offices and hearings room were both located in Cornwall.
As I stated earlier, I thought it was important for the Commission
offices to be located in Cornwall so that we were accessible to the
community. This is unlike the Walkerton and Ipperwash inquiries,
each of which had separate Commission offices in Toronto. As a result,
when those hearings were not in session, no travel was required.

• The broad scope of the Commission’s mandate, including that the
alleged institutional response issues spanned decades, resulted in the
disclosure of a large volume of documents. Costs were associated with
organizing and compiling these documents in a manner that would
make them most useful.

• A further consequence of the broad mandate was the need to call a
fairly significant number of witnesses. While some may criticize the
number of witnesses who were called, it is important to note that there
were many more individuals who wanted to testify. Commission
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counsel had to screen out witnesses who were not considered
absolutely necessary to the mandate.

• The large number of parties also contributed to the expense of the
Inquiry. Some may say that I allowed too many parties to participate.
Having said this, I applied long-standing legal tests on standing
applications. Parties met those standards. In my view, it is not a
question of too many parties but another indication of the broad
mandate of the Order-in-Council.

I had hoped that this Inquiry would take less time and use fewer financial
and human resources, but I had made a commitment to look at the facts and
issues thoroughly. Increased time and costs are a natural consequence of a public
inquiry with the unique features I have described.

Report

The original Order-in-Council establishing the Cornwall Public Inquiry did not
contain a date for the delivery of my final Report. We nonetheless went about the
work of the Inquiry as quickly and efficiently as possibly, all the while keeping
in mind the need to be thorough. On October 22, 2008, the Order-in-Council
was amended to include a firm end date to the work of the Inquiry.122 It directed
that all evidence must be received by no later than January 30, 2009. All other
activities, with the exception of counselling support in place as of the date of
the Order, must also conclude by January 30, 2009. Closing submissions were to
be completed by February 27, 2009, and the report delivered by no later than
July 31, 2009.

In accordance with this, on February 27, 2009, the final closing submissions
from the parties were delivered and I made some brief closing comments. In some
ways, my work was just beginning, or at least a new chapter of it was begin-
ning. My full attention could now be given to the actual writing of the Report.

The Order-in-Council required the Commission to ensure that the Report
would be available in both English and French and that sufficient copies of the
Report were prepared. The Report also had to be available in electronic form.

The Report is the culmination of the work of the Inquiry. By the end, we had
completed 353 hearing days, heard from 177 witnesses,123 and amassed approxi-
mately 3,500 exhibits. There was a significant amount of evidence to weigh and
consider in writing my Report and making recommendations.
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Writing would take time. On top of this, we would need to set aside adequate
time for translation and production. Delivering a comprehensive Report by July
31, 2009, was unrealistic. As a result, I requested an extension for the delivery of
my Report until at least October 31, 2009. An extension was granted until October
15, 2009.124 A final delivery date of December 15, 2009 was set by Order-in-
Council.

In the past, most commissions of inquiry were not given completion dates
by governments. More recently, completion dates have been set out in some
Orders-in-Council. In this case, the completion dates were imposed part way
through the hearing. While the government is free at all times to set dates for
the completion of an inquiry, or part thereof, it is preferable that such dates be set
out in the Order-in-Council establishing the inquiry.

Wrapping Up

A commission of inquiry is a temporary body. At its conclusion, the infrastruc-
ture that is put in place to make it operational must be carefully dismantled.

Our temporary home in the Weave Shed had to be left as we had found it.
This required the transfer of office equipment and furniture to other locations
and the termination of services such as phone and Internet.

Contracts for service providers were ended, although some new, short-term
contacts were necessary for matters related to the production of the Report.

Inquiry records had to be prepared for transfer to theArchives of Ontario. This
involved cataloguing, creating record schedules, and determining public access.

The Commission’s website will remain operational for a period of two to
three months after the release of my Report. It will then be decommissioned and
transferred to the Ministry of the Attorney General server. The Commission’s
website, which will also include the Report, will then be available through the
Ministry’s website.
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Recommendations

Resolution of Interlocutory Matters

1. The Public Inquiries Act should be amended to include a
mechanism whereby interlocutory matters, including issues
related to solicitor–client privilege, can be resolved expeditiously.
This was a recommendation made by Justice Bellamy in the context
of the Toronto Computer Leasing Inquiry and the Toronto External
Contracts Inquiry, and I agree with her entirely.

Production of Documents

2. The Public Inquiries Act should be amended to formalize the power
to summons the production of documents without the need for
attendance by a witness. This is also a recommendation made by
Justice Bellamy that I support.

Funding for Judicial Review Applications

3. The Ministry of the Attorney General should develop a process to
assess funding applications with respect to judicial reviews made by
funded parties in an inquiry.

Examination ofWitnesses

4. An inquiry’s Rules of Practice and Procedure should be clear in
providing that counsel for a witness is not permitted, except with
permission of the Commissioner, to cross-examine his or her
own client(s), no matter who actually leads the evidence of the
client/witness.



APPENDICES

The appendices contain the full text of some of the documents relevant to this
Inquiry, provided on the CD that accompanies this volume. The following is a list
of these supplementary materials, grouped by provenance.

A ORDERS-IN-COUNCIL

1 Order-in-Council 558/2005, April 14, 2005
2 Order-in-Council 1787/2008, October 22, 2008
3 Order-in-Council 1247/2009, July 15, 2009
4 Order-in-Council 1682/2009, October 14, 2009

B RULES OF PRACTICE AND PROCEDURE (AMENDED SEPTEMBER 29, 2006)

C NOTICES

1 Notice of Hearing
2 Notice: Hearings Set for Applications for Standing and Funding
3 Notice to Parties: Amendment to Rules of Practice and Procedure,

January 16, 2006
4 Notice to Parties: Opening Statements, February 1, 2006
5 Notice to Parties: Amendment to Rules of Practice and Procedure,

September 29, 2006

D LIST OF PARTIES WITH STANDING

E WITNESS LIST

F MEDIA

1 Information for Media Representatives
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2 Media Protocol for Confidentiality Issues
3 Undertaking of the Media to the Cornwall Public Inquiry
4 Undertaking of the Media to the Cornwall Public Inquiry to

Record an In Camera Hearing

G CONFIDENTIALITY UNDERTAKINGS

1 Undertaking of Counsel to the Cornwall Public Inquiry
2 Undertaking of Parties to the Cornwall Public Inquiry
3 Undertaking of Counsel to a Witness in the Cornwall

Public Inquiry
4 Undertaking of a Witness in the Cornwall Public Inquiry

H SAMPLE CERTIFICATE OF PRODUCTION

I SAMPLE SUMMONSES

1 Summons to Witness
2 Summons to Produce Documents

J SAMPLE NOTICE OF ALLEGED MISCONDUCT

K COMMISSIONER’S RULINGS AND DIRECTIONS

1 Ruling on Standing and Funding, November 17, 2005
2 Ruling on the Terms of Reference, May 1, 2006
3 Ruling on the Jurisdictional Motion, May 1, 2006
4 Ruling on the Motion for an Order to Remove Commission Exhibits

From the Cornwall Public Inquiry Website or, in the Alternative,
an Order to Redact Portions of Them, June 6, 2006

5 Reasons for the Ruling on an Application by Father Charles
MacDonald to Clarify Funding, June 13, 2006

6 Ruling on the Motion Regarding Rule 31 of the Rules of Practice
and Procedure, June 27, 2006

7 Supplementary Ruling on Funding, June 30, 2006
8 Ruling on the Application for Standing of the Upper Canada

District School Board, June 30, 2006
9 Commissioner’s Ruling on Mr. MacLennan’s Application for

Standing and Funding, August 10, 2006
10 Order Regarding Undertakings of Counsel and Parties,

August 10, 2006
11 Ruling on Redaction, August 30, 2006



12 Ruling on Applications for Counsel Funding, October 18, 2006
13 Ruling on Application for Standing of the Catholic District

School Board of Eastern Ontario, October 24, 2006
14 Directions on Process—Requests for Confidentiality of Victims’

or Alleged Victims’ Identities, October 31, 2006
15 Public Ruling on Confidentiality Measures for Exhibits Marked

as “C” on an Interim Basis, November 16, 2006
16 Ruling on an Application for Confidentiality Relating to the

Identity of Father Charles MacDonald, November 17, 2006
17 Reasons in Respect of an Application for Confidentiality Relating

to the Identity of the Moving Party, November 28, 2006
18 Directions on Process, February 20, 2007
19 Ruling on the Diocese’s Application for Supplementary Funding,

February 20, 2007
20 Ruling on the Application for Supplementary Funding: Policing

Consultant, March 27, 2007
21 Ruling in Relation to Mr. Silmser’s Evidence, March 29, 2007
22 Directions in Relation to the Freedom of Information Request,

May 29, 2007
23 Ruling in Relation to the Overview of Documentary Evidence

of C-3, May 29, 2007
24 Ruling on the Evidence of C-12 and C-13, June 6, 2007
25 Ruling on a Motion Seeking That Mr. Leroux Be Excused From

Continuing His Testimony Before the Inquiry, September 10, 2007
26 Ruling on the Application for Standing and Funding of Ron Leroux,

September 10, 2007
27 Ruling on the Application for Standing and Funding of Carson

Chisolm and the Coalition for Action, September 12, 2007
28 Ruling on the Application for Supplementary Funding—Coalition

for Action, October 26, 2007
29 Reasons for Ruling in Relation to the Overview of Documentary

Evidence of C-2, February 7, 2008
30 Ruling in Relation to the Factual Overview of the

Ministry of Community Safety and Correctional Services,
February 25, 2008

31 Ruling in Relation to the Effect of the Court of Appeal Decision
in Ontario Provincial Police v. Cornwall Public Inquiry,
February 28, 2008

32 Ruling on the Application for Supplementary Funding—
Citizens for Community Renewal, May 20, 2008
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33 Ruling on the Motion to Excuse Ron Lefebvre—Cornwall
Community Police Service, July 2, 2008

34 Ruling on Motion by Ron Wilson to Be Excused as a Witness,
July 24, 2008

35 Ruling on Application for Supplementary Funding—Diocese
for Alexandria-Cornwall, September 5, 2008

36 Ruling on Application for Limited Standing for Part 1 of the
Cornwall Public Inquiry—Detective Inspector Randy Millar,
September 5, 2008

37 Reasons for the Ruling on the Application by the Diocese of
Alexandria-Cornwall to Excuse Monsignor Donald McDougald,
October 20, 2008

38 Reasons for the Ruling on the Motion to Excuse Ron Lefebvre—
Cornwall Community Police Service, November 26, 2008

39 Reasons for Ruling on an Application by H. Ken MacLennan to
Obtain a Recommendation for Funding, January 6, 2009

L DIVISIONAL COURT RULINGS

1 MacDonald v. Ontario (Cornwall Public Inquiry) (2006),
214 O.A.C. 293 (Div. Ct.)

2 Episcopal Corporation of the Diocese of Alexandria-Cornwall v.
Cornwall (Public Inquiry) (2006), 219 O.A.C. 58 (Div. Ct.)

3 Children’s Aid Society of the United Counties of Stormont,
Dundas and Glengarry v. Cornwall (Public Inquiry) (2007),
223 O.A.C. 66 (Div. Ct.)

4 Ontario (Provincial Police) v. Cornwall (Public Inquiry) (2007),
229 O.A.C. 238 (Div. Ct.)

M COURT OF APPEAL RULINGS

1 Episcopal Corporation of the Diocese of Alexandria-Cornwall v.
Cornwall (Public Inquiry) (2007), 219 O.A.C. 129 (C.A.)

2 Ontario (Provincial Police) v. Cornwall (Public Inquiry) (2008),
232 O.A.C. 251 (C.A.)

N DECISIONS RELATING TO PERRY DUNLOP

1 Interprovincial Summons
a The Honourable G. Normand Glaude, Commissioner of the Cornwall

Public Inquiry v. Perry Dunlop and Helen Dunlop (August 21, 2007),
Toronto, 07-CV-337534 PD2 (Ont. S.C.J.)
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b The Honourable G. Normand Glaude, Commissioner of the
Cornwall Public Inquiry v. Perry Dunlop and Helen Dunlop
(August 27, 2007), Vancouver, S075758 (BC S.C.)

c The Honourable G. Normand Glaude, Commissioner of the
Cornwall Public Inquiry v. Perry Dunlop and Helen Dunlop
(October 5, 2007), Vancouver, S075758 (BC S.C.)

2 Stated Case and Contempt Proceedings
a Cornwall (Public Inquiry) v. Dunlop (2007), 231 O.A.C. 189

(Div. Ct.)
b Cornwall (Public Inquiry) v. Dunlop (2008), 165 A.C.W.S.

(3d) 652 (Ont. Div. Ct.)
c Cornwall Public Inquiry (Commissioner of) v. Dunlop (2008),

90 O.R. (3d) 524 (Div. Ct.)
d Cornwall (Public Inquiry) v. Dunlop (2008), 241 O.A.C.

193 (Div. Ct.)

O OTHER ORDERS

1 Attorney General and The Cornwall Public Inquiry v. John Does
(July 25, 2006), Toronto (Ont. C.J.)

P COMMISSIONER’S STATEMENTS

1 Opening Statement at the Hearings and Introduction to Standing
and Funding Submissions, November 7, 2005

2 Introductory Remarks and Introduction to Processes in Phase 1
and Phase 2, February 13, 2006

3 Introduction of Phase 2 Advisory Panel and Discussion of
Counselling Support, July 26, 2006

4 Update on Progress and Introduction to Evidentiary Hearing
Stage of the Inquiry, October 3, 2006

5 Process for Review of Counselling Support, December 19, 2006
6 Update on Inquiry’s Work planned for 2007, January 29, 2007
7 Extension of Counselling Support, February 28, 2007
8 Recommendations for Phase 2 Party Research,

February 28, 2007
9 Overview of Phase 2 Activities and Approved Phase 2 Research,

March 29, 2007
10 Commissioner’s Speech at “Building, Hope, Trust and Pride”

Phase 2 Meeting, May 2, 2007
11 Update on Work Accomplished and Overview of Future Plans,

June 29, 2007
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12 Further Update on Completed Work and the Work Scheduled
for 2007, September 17, 2007

13 Commissioner’s Speech at “Focus on Prevention and Community”
Phase 2 Meeting, October 18, 2007

14 Overview of Current Issues and Update on Planned Testimony,
November 28, 2007

15 Update on of Phase 2 Activities and Extension of Counselling
Support, February 13, 2008

16 Update on Current Issues on Phase 1 Evidence and Phase 2
Events and Research, March 31, 2008

17 Update on Procedural and Planning Matters for Phase 1 and
Informal Testimony in Phase 2, May 12, 2008

18 Update on the Progress of the Hearing Schedule and Phase 2
Research, September 5, 2008

19 Addressing Order-in-Council Setting Hearing End Date and
Submissions End date, October 23, 2008

20 Overview and Direction on Submissions Process,
December 10, 2008

21 Outline of Submissions Agenda on the Commencement
of Submissions, February 23, 2009

22 Closing Remarks for Phase 1 Submissions, February 26, 2009
23 Closing Remarks for Phase 2 Submissions, February 27, 2009

Q LETTERS

1 G. Normand Glaude, Commissioner, to the Honourable Chris Bentley,
Attorney General, January 21, 2009

2 Letter, Mark Leach, Assistant Deputy Attorney General, to
G. Normand Glaude, Commissioner, January 26, 2009
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