
RULING IN RELATION TO THE  
OVERVIEW OF DOCUMENTARY EVIDENCE OF C-3 

 
On April 26, 2007, Commission counsel proposed to present the Overview of 

Documentary Evidence (“Overview”) pertaining to C-3, a witness whose name 

and any information that tends to identify him continues to be protected by a 

publication ban from a criminal court process.  It is the unavailability of C-3 to 

testify before the Inquiry that prompted the proposed use of an Overview.   C-3 is 

an individual who reported to a number of public institutions that he was abused 

when he was a young person. 

 

It is Commission counsel’s view that the Overview of C-3 should be read into the 

record, and that both the Overview and the documents referenced within it 

should be entered as exhibits to these proceedings.   Counsel for a number of 

the parties made submissions on the use of Overviews generally, however, only 

counsel for the Diocese of Alexandria-Cornwall (the “Diocese”) objected to the 

Overview of C-3 being entered as an exhibit.  The subject matter of this ruling is 

whether this Overview should be entered as an exhibit. 

 

On April 26, 2007, the Overview of C-3 was read into the record by Commission 

counsel.  The documents upon which the Overview was based were entered as 

exhibits.  Given the objection of counsel for the Diocese, I ordered the Overview 

of C-3 to be marked as an exhibit solely for identification purposes pending my 

decision.   

 

After considering this matter, I have concluded that the Overview of C-3 should 

be marked as an exhibit.  Before providing my reasons, however, I think it is 

useful to outline the background of the issue at hand.  
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BACKGROUND 
 
The Overview of C-3 is the first Overview that Commission counsel has brought 

before me.  Commission counsel indicated that while it prepared the Overview, 

counsel for the parties were consulted and invited to provide comments on the 

use of Overviews generally, and on draft versions of the Overview of C-3, in 

particular.  Commission counsel advised that, in many respects, the comments of 

counsel were incorporated into the Overview of C-3.   

 

I understand that during their consultation with the parties, Commission counsel 

advised the parties that they would be entitled to object to an Overview or any 

documents referenced therein on the basis of relevance.  As well, Commission 

counsel indicated that it would not argue that any party would be estopped from 

objecting to a particular Overview if it had chosen not to object to a previous one. 

 

According to Commission counsel, the purpose of the Overview is to enable 

Commission counsel to place evidence that might not otherwise be available by 

way of viva voce evidence into the record. Commission counsel noted his hope 

that Overviews will be used sparingly, only in circumstances in which witnesses 

are unavailable for medical or health reasons, witnesses are deceased, 

witnesses are out of jurisdiction, and when a witness’ evidence is of such 

significance to justify drawing it out in a manner separate and apart and prior to 

the institutional response phase. 

 

Commission counsel explained that C-3 is not available to testify for the following 

reasons:  C-3 has said that he has all of the indicators of a serious medical 

illness and is concerned about aggravating this illness, and other conditions that 

were identified during the course of the investigation and prosecution of his 

complaint; he has expressed concern about being re-victimized by the Inquiry 

process; and is concerned about the effect that testifying may have on his 

livelihood as a small businessperson.  It is because C-3 is not available to testify 
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that Commission counsel proposed to tell his story through the use of the 

Overview. 

 

In general terms, the Overview document is said to outline a sequence or 

summary of events related to a particular individual.  The primary focus, 

according to Commission counsel, is the individual’s contact with various 

institutions.  The Overview also attempts to capture themes and issues that arise 

in the documents pertaining to the individual in a neutral and thorough fashion.   

 

Commission counsel advised that the source of the information in the Overview 

is the relevant documents that have been produced to the Commission by parties 

with standing.  References to selected relevant documents are contained in the 

Overview.   Commission counsel was clear in his position that in the event of any 

inconsistency between the Overview and the documents referenced therein, the 

documents would prevail. 

 
It was explained that the entire institutional response is unlikely to be developed 

within an Overview.  This is because portions of the institutional response, such 

as contact between institutions, or within an institution, may be outside of the 

knowledge and personal experience of the individual who is the subject of the 

Overview.  (A similar practice was followed by Commission counsel in leading 

the evidence-in-chief of witnesses.) These portions will be covered during the 

institutional response stage of the Inquiry.  By way of example, the Overview of 

C-3 primarily outlines his contact with various institutions surrounding his report 

of allegations of abuse. 

 

Commission counsel indicated that an Overview document would be useful for a 

number of reasons.  First, it would help to provide me with a starting point to 

review the evidence.  Second, it would help the parties to identify relevant 

evidence from the database and to comprehend the scope of issues and themes 

to be examined during the institutional response stage.  Commission counsel 
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suggested this would maximize fairness, efficiency and thoroughness.  Finally, 

the Overview would allow the public to be better able to follow the information 

coming before the Inquiry.   

 

Another point addressed by Commission counsel was the Commission’s 

authority to receive Overviews.  In Commission counsel’s view, a number of 

provisions in the Public Inquiries Act, R.S.O. 1990, c. P.41, the Order-in-Council 

establishing this Inquiry, and the Rules of Practice and Procedure (“the Rules”) of 

the Cornwall Public Inquiry support the use of alternative forms of evidence, such 

as Overviews.  For ease of reference, I will summarize these provisions.   

 

First, section 3 of the Public Inquiries Act states that “subject to sections 4 and 5, 

the conduct and procedure to be followed on an inquiry is under the control and 

direction of the commission conducting the inquiry.”  This provision is mirrored in 

Rule 6 of the Inquiry’s Rules.   

 

Subparagraph 5(b) of the Order-in-Council indicates that the Commission may 

refer to and rely on factual overview reports prepared by any party.  Commission 

counsel suggested that paragraph 5 in its entirety can be read to suggest that the 

Commission can receive evidence in a manner other than through witness 

testimony.  Rule 14 of the Inquiry’s Rules expands upon paragraph 5, stating that 

“the Commission may refer to and rely on material listed in paragraph 5 of the 

order-in-council and to such other material as the Commission considers relevant 

to its duties.”   

 

Finally, Rule 13 of the Inquiry Rules provides that “the Commission is entitled to 

receive any relevant evidence which might otherwise be inadmissible in a court 

of law, and that the strict rules of evidence will not apply to determine 

admissibility of evidence.”   
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SUBMISSIONS BY THE DIOCESE OF ALEXANDRIA-CORNWALL 
 

Counsel for the Diocese of Alexandria-Cornwall took the position that no 

Overview, including that of C-3, should be received as evidence.  He submitted 

that only the documents that formed the basis for the Overview, subject to any 

argument on the basis of relevance, should be entered as evidence.   

 

According to counsel for the Diocese, the three purposes for the Overview 

(educating the public, assisting the Commissioner, and being a vehicle for 

exhibits) could be met without making the Overview a piece of evidence.  In his 

view, the Overview, if marked at all, should only be marked as a summary or 

narrative, similar to a factum or submission in writing.   

 

With respect to the Overview of C-3, counsel for the Diocese was concerned with 

one particular paragraph of the Overview.  His concern was that this paragraph, 

which contained a quotation and very brief summary from exhibit 421, a letter 

from Monsignor McDougald to C-3, was drafted in a manner that had an 

innuendo unhelpful to his client which would be eliminated in the greater context 

of the letter.  He indicated that there was no direct conflict between the Overview 

and the letter, but was of the view that the letter was more generous than one 

might gather from the paragraph in the Overview, and wished the record to 

reflect that.  In an effort to address this, counsel for the Diocese read another 

paragraph of the letter into the record to supplement what was in the Overview. 

 

ANALYSIS 
 
I must begin by saying that it is preferable to have viva voce evidence.  For the 

most part, this is the legal framework within which we are all used to working.  As 

we have already seen in this process, however, having viva voce evidence may 

not always be possible.  For any number of reasons, such as medical condition, 

concern about re-victimization, death, or being out of jurisdiction, for example, 
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witnesses may not be available to testify.  I will consider these reasons on a 

case-by-case basis.   

 

As for C-3, I am satisfied that he is not presently available to testify.  I am also of 

the view that his evidence will be helpful to the parties, the public, and me in 

understanding the institutional response to allegations of sexual abuse of young 

people.  As a result, it is important to find an alternative method to bring the 

relevant evidence that pertains to him before the Inquiry. Ideally, this alternative 

method should strive to be fair, thorough, and efficient.  The Overview of C-3 is 

an alternative method that achieves these objectives.  

 

The provisions referred to me by Commission counsel from the Public Inquiries 

Act, the Order-in-Council, and the Rules of this Inquiry allow me to receive and 

rely upon alternative forms of evidence, such as Overviews.  Taken in their 

totality, these provisions highlight the following:  my discretion to control the 

conduct and procedure of this Inquiry; that more flexible rules of evidence apply 

to the Inquiry process; and that alternatives to viva voce evidence are 

permissible.  Paragraph 5 of the Order-in-Council is significant in that it clearly 

outlines the use of various alternatives to viva voce evidence. Rule 14 goes one 

step further.  It indicates that the Commission can refer to and rely on the 

material listed in paragraph 5, as well as on “such other material as the 

Commission considers relevant to its duties.”  This reinforces a broad discretion 

to accept alternate forms of evidence.  Based on these provisions, I have the 

authority to receive Overviews of Documentary Evidence. 

 
The question remains whether the Overview of C-3 should be entered as an 

exhibit.  After having heard Commission counsel’s presentation on the Overview, 

the submissions of counsel for the Diocese, as well as the submissions of those 

parties who commented on the use of Overviews generally, I am of the view that 

the Overview of C-3 should be entered into evidence.   
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I found the Overview of C-3 to be of great assistance to me in understanding a 

sketch of the contacts that C-3 had with public institutions in relation to his 

allegations of abuse.  It is drafted in a neutral fashion, detailing contacts.  I note, 

however, that I do not view the Overview of C-3 as a substitute for his testimony.  

It is clearly different.  The evidentiary value of the Overview is admittedly less 

than that of the documents used in its preparation, and in the case of conflict 

between the Overview of C-3 and the documents, the content of the documents 

will clearly prevail.  Despite this, for reasons of transparency and openness, the 

Overview should be entered as an exhibit so that, subject to any confidentiality 

measures in place, it is available for all to review. 

 

I think it important to note that the Overview of C-3 is just that – it is an overview, 

or summary, which was prepared by Commission counsel through a 

documentary review.  It does not contain all of the information that is included in 

the documents, and it does not fully address the institutional response to C-3’s 

allegations of abuse.  Thus, the circumstances surrounding the response to C-3’s 

allegations are not closed with the entering of his Overview and relevant 

documents as exhibits.  Parties will have an opportunity to address this during 

the institutional response phase of the Inquiry. At that time, I anticipate that we 

will be revisiting the C-3 documents already entered as exhibits and will be 

introduced to additional institutional response. We are also likely to hear viva 

voce evidence from witnesses who work within the institutions who are parties to 

this Inquiry about the role that they played in response to allegations of abuse.  It 

is possible that this evidence may or may not be consistent with the content of 

the Overview and documents used in its preparation.  If there are 

inconsistencies, I will take them into account in my weighing of all of the evidence 

that is before me.   

 

While I am cognizant of counsel for the Diocese’s concern with a particular 

paragraph in the Overview, I must make it clear that I will form my own opinion 

on the content of the letter upon a review of the Overview and the related 
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exhibits.  And while I appreciate that counsel for the Diocese is concerned about 

how the public may understand the paragraph, he must bear in mind that he will 

have another opportunity to explore the exhibit further before me during the 

institutional response phase.   

 

Given the foregoing, there is no prejudice in entering the Overview of C-3 as an 

exhibit, particularly given my caveat with regard to the weight that I will assign to 

the Overview.  As a result, I order that the Overview of Documentary Evidence of 

C-3 be entered as an exhibit in these proceedings.  A publication ban on the 

name of C-3 and any information that tends to identify him applies to the 

Overview, as it also does to the documents that have already been entered in 

relation to him. 

  

Before concluding, a few further comments are suitable. Overviews may not be 

appropriate in all cases, and I will consider them on a case-by-case basis.  I 

expect that Commission counsel will continue to consult with counsel for the 

parties on any future proposed Overviews.  At that time, parties will have an 

opportunity to express to Commission counsel their views as to the content 

and/or appropriateness of an Overview.  Should there be disagreement during 

this consultation, or should I have concerns about the use of a particular 

Overview, I will hear submissions on the matter.   

 

Dated this 29th day of May, 2007 

 

____________________ 

G. Normand Glaude 

Commissioner 


