
THE ELLIOT LAKE
COMMISSION OF INQUIRY

The Honourable Paul R. Bélanger,
Commissioner

LA COMMISSION
D'ENQUÊTE ELLIOT LAKE

L'honorable Paul R. Bélanger,
Commissaire

2380, St-Laurent Blvd. 2380, Boul. St-Laurent

Ottawa, Ontario K1G 6C4 info@elliotlakeinquiry.ca Ottawa (Ontario) K1G 9C4

Ruling on the Application by Robert Wood

A. Introduction

1. Robert Wood, a Participant in this Inquiry, applies before me for an order that the final
Report of this Commission be redacted. Specifically, Mr. Wood asks that:

a. the Final Report of the Elliot Lake Commission be redacted to ensure that the Applicant’s
right to a fair trial pursuant to the Canadian Charter of Rights and Freedoms be protected;

b. the redaction include only passages that deal with the matter of the Applicant’s Section 17
notice as provided to the Applicant pursuant to the Public Inquiries Act, 2009; and further,

c. the said redaction be removed from the Final Report of the Commission immediately
following the event of:

i. The Applicant electing a trial of the Criminal Code matters before an Ontario Court
of Justice;

ii. The Applicant electing a trial of the Criminal Code matters before a judge sitting
without a jury;

iii. The Applicant or the prosecutor requests a preliminary hearing following the
Applicant electing to be tried before a court comprised of a judge sitting with a jury
and the Applicant is not committed to stand trial following the completion of the
preliminary hearing; or

iv. The Applicant is acquitted or convicted following the trial of the Applicant before a
judge sitting with a jury.

2. The Canadian Broadcasting Corporation, The Globe and Mail Inc. and Canadian Press
Enterprises Inc. (collectively the “Media Organizations”), the Province of Ontario, the
Ontario Building Officials Association (“OBOA”), and Commission Counsel filed written
submissions and, except for the OBOA, chose to make oral submissions at the hearing of the
Application on June 20, 2014.

3. Stated succinctly, the Media Organizations submit that the Commission lacks jurisdiction to
grant Mr. Wood’s request and that even if it has jurisdiction, Mr. Wood has not met the
evidentiary or legal burden required “to displace the presumption of openness that attaches to
all aspects of public inquiries.”



4. The Province of Ontario submits that I have the jurisdiction to redact my findings prior to the 
delivery of my Report to the Attorney General but takes no position on the substance of Mr. 
Wood's Application. 

5. The OBOA takes the position that I have no "authority respecting any aspect of the public 
disclosure of the Final Report" and that I am simply to "have it printed and delivered to the 
Attorney General." The OBOA submits that "an amendment or clarification of the 
Commission of Inquiry's Terms of Reference be made" to permit me to: 

a. release the Inquiry's Final Report to the public on a date, at a location and in a 
manner chosen by the Commissioner; 

b. pre-release, within a prescribed period and only to those Inquiry Participants 
requesting, his Final Report in a confidential or "lock-up" manner; and 

c. convene a public meeting to deliver a statement, issue a press release and 
conduct a press conference respecting the Final Report's findings and 
recommendations. 

6. Commission Counsel properly takes no position on Mr. Wood's application. Counsel's 
submissions are limited to providing me with the law applicable to the issues raised by the 
Application. 

7. I am not aware of any jurisprudence involving a situation where the commissioner of a public 
inquiry has been asked to redact the anticipated report by selectively blanking out portions 
dealing with one of many actors in a long and complex narrative because criminal charges 
are pending and where the applicant has given evidence without objection or seeking a 
publication ban. All of the cases I have been referred to involve either objections to the 
compellability of persons charged with criminal offences, deferral of the entire commission 
report until criminal charges have been disposed of, publication bans on the contents of 
informations to obtain, or challenges to statutory prohibitions. 

8. I am asked to redact my Report of the conclusions and opinions relating to the Applicant's 
actions or his credibility. I note, as I discuss below, that all of the evidence has been heard by 
the Commission and published on its website. 

9. For the reasons that follow, I reject the argument that I have no jurisdiction to order the 
redaction of my Report. However, I deny Mr. Wood's Application. I choose not to respond to 
the OBOA's submissions which, in any event, extend beyond my powers and to some 
degree, ask for a remedy that is inconsistent with the Public Inquiries Act, 2009.1  It also does 
not address Mr. Wood's Application. 

15.0. 2009 c. 33, Sch. 6. 

2 

4. The Province of Ontario submits that I have the jurisdiction to redact my findings prior to the 
delivery of my Report to the Attorney General but takes no position on the substance of Mr. 
Wood's Application. 

5. The OBOA takes the position that I have no "authority respecting any aspect of the public 
disclosure of the Final Report" and that I am simply to "have it printed and delivered to the 
Attorney General." The OBOA submits that "an amendment or clarification of the 
Commission of Inquiry's Terms of Reference be made" to permit me to: 

a. release the Inquiry's Final Report to the public on a date, at a location and in a 
manner chosen by the Commissioner; 

b. pre-release, within a prescribed period and only to those Inquiry Participants 
requesting, his Final Report in a confidential or "lock-up" manner; and 

c. convene a public meeting to deliver a statement, issue a press release and 
conduct a press conference respecting the Final Report's findings and 
recommendations. 

6. Commission Counsel properly takes no position on Mr. Wood's application. Counsel's 
submissions are limited to providing me with the law applicable to the issues raised by the 
Application. 

7. I am not aware of any jurisprudence involving a situation where the commissioner of a public 
inquiry has been asked to redact the anticipated report by selectively blanking out portions 
dealing with one of many actors in a long and complex narrative because criminal charges 
are pending and where the applicant has given evidence without objection or seeking a 
publication ban. All of the cases I have been referred to involve either objections to the 
compellability of persons charged with criminal offences, deferral of the entire commission 
report until criminal charges have been disposed of, publication bans on the contents of 
informations to obtain, or challenges to statutory prohibitions. 

8. I am asked to redact my Report of the conclusions and opinions relating to the Applicant's 
actions or his credibility. I note, as I discuss below, that all of the evidence has been heard by 
the Commission and published on its website. 

9. For the reasons that follow, I reject the argument that I have no jurisdiction to order the 
redaction of my Report. However, I deny Mr. Wood's Application. I choose not to respond to 
the OBOA's submissions which, in any event, extend beyond my powers and to some 
degree, ask for a remedy that is inconsistent with the Public Inquiries Act, 2009.1  It also does 
not address Mr. Wood's Application. 

15.0. 2009 c. 33, Sch. 6. 

2 



B. 	Jurisdiction of the Commission to Grant the Orders Sought 

10. I agree with the Media Organizations that public inquiries do not have inherent jurisdiction. 
My powers are derived and circumscribed by the Public Inquiries Act, 20092  and the Order in 
Council creating the Commission. Indeed, s. 5 of the Public Inquiries Act, 2009,3  provides 
that a Commission shall "conduct its public inquiry faithfully, honestly and impartially in 
accordance with its terms of reference." 

11. I also agree with the Media Organizations that s. 14(3) of the Public Inquiries Act, 2009,4  
relied upon by Mr. Wood as the source of my authority, appears to have the conduct of 
hearings as its object when it provides that: 

14. (3) A commission may exclude the public from all or part of a hearing or 
take other measures to prevent the disclosure of information if it decides that the 
public's interest in the public inquiry or the information to be disclosed in the 
public inquiry is outweighed by the need to prevent the disclosure of 
information that could reasonably be expected to be injurious to, 

(a) the administration of justice... 

12. This provision is intended to provide a commission with the tools necessary to enable it to 
more effectively conduct its hearing process. The context within which it appears makes that 
clear: 

Protection of confidential information 
10. (4) A commission may impose conditions on the disclosure of information 
at a public inquiry to protect the confidentiality of that information. 

Hearings 
Holding a hearing 
14. (1) A commission shall hold a hearing during the public inquiry only if 
authorized in the order establishing the commission. 

Hearings open to the public 
(2) Subject to subsection (3), a commission that is conducting a hearing shall, 

(a) give reasonable advance notice to the public of the schedule and location 
of the hearing; 

(b) ensure that the hearing is open to the public, either in person or by 
electronic means; and 

(c) give the public access to the information collected or received in the 
hearing. 

Exclusion of public 
(3) A commission may exclude the public from all or part of a hearing or take 
other measures to prevent the disclosure of information if it decides that the 

2  Supra. 
3  Supra. 
4 Supra. 
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public's interest in the public inquiry or the information to be disclosed in the 
public inquiry is outweighed by the need to prevent the disclosure of 
information that could reasonably be expected to be injurious to, 

(a) the administration of justice; 
(b) law enforcement; 
(c) national security; or 
(d) a person's privacy, security or financial interest. 

Limitations on examinations 
(4) A commission may reasonably limit examination and cross-examination of a 
witness where the commission is satisfied that it has been sufficient to disclose 
fully and fairly the facts in relation to which the witness has given evidence. 
[Emphasis added] 

13. The conclusion that the authority given to me by these provisions of the statute were intended 
to allow me to effectively and efficiently control the hearing process does not mean, 
however, that those powers do not include the powers to order redaction of the report or a 
publication ban. Cory J., writing on behalf of himself, Iacobucci and Major JJ. in Phillips v. 
Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy),5  would have concluded 
that much sparser statutory language gave such powers to a commissioner appointed under 
the Public Inquiries Act of Nova Scotia. That statute provided: 

The commissioner or commissioners shall have the same power to enforce the 
attendance of persons as witnesses and to compel them to give evidence and 
produce documents and things as is vested in the Supreme Court or a judge 
thereof in civil cases, and the same privileges and immunities as a judge of the 
Supreme Court.6  

14. Justice Cory wrote: 

In my view, the nature and the purpose of public inquiries require courts to give 
a generous interpretation to a commissioner's powers to control their own 
proceedings under the Nova Scotia Act. One of the functions of an inquiry is to 
insulate an investigation from both the legislative and the judicial branches of 
government. It is crucial that an inquiry both be and appear to be independent 
and impartial in order to satisfy the public desire to learn the truth. It is the 
commissioner who must be responsible for ensuring that the hearings are as 
public as possible yet still maintain the essential rights of the individual 
witnesses. 

... It must be remembered that publicity bans, in camera hearings and other 
protective measures are exceptional remedies which will rarely be ordered on 
the basis of a prospective breach of s. 11(d). In an inquiry it is the commissioner 
who should first determine whether such exceptional orders should be issued. 
The authority to make those orders derives from and relates to the conduct 
of the inquiry hearings. This authority should be given a reasonable and 
purposeful interpretation in order to provide commissions of inquiry with the 

5  [1995] 2 S.C.R. 97 ["Phillips"]. 
6  Public Inquiries Act, R.S.N.S. 1989, c. 372, s. 5 
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ability to achieve their goals. It is appropriate that the Commissioner should be 
the first body to determine whether any of the exceptional orders concerning 
publicity bans or in camera hearings should be made.' [Emphasis added] 

15. In my view, applying a similar generous and purposeful interpretation to a commissioner's 
powers under the Public Inquiries Act, 2009 leads to the same conclusion. The powers to 
control the hearings include the power to grant the remedies sought by Mr. Wood. 

16. In any event, however, it is apparent to me that Order in Council 1097/2012 creating the 
Commission makes it clear that I have such jurisdiction. It states: 

3. The Commission shall perform its duties without expressing any conclusion 
or recommendations regarding the potential civil or criminal liability of any 
person or organization. The Commission shall further ensure that the 
conduct of the inquiry does not in any way interfere or conflict with any 
ongoing investigation or proceeding related to these matters. [Emphasis 
added] 

17. Clearly, the production and delivery of my Report forms an integral part of the conduct of the 
Inquiry. While Mr. Wood's evidence is a matter of record, my findings, opinions and 
conclusions regarding his conduct might well, depending on their nature, be deemed, in some 
circumstances, sufficiently prejudicial that they could influence a jury's deliberations if 
published prior to trial. 

18. I am directed by the Order in Council to ensure non-interference with a proceeding related to 
the matters in issue. Without doubt, Mr. Wood's impending criminal trial is such a 
proceeding. Redaction, if warranted, is the only realistic manner in which non-interference 
can be assured. I agree with counsel for Mr. Wood that a non-publication order, in the 
internet era, would not achieve the desired result. In this regard, Durno J. in R. v. CTV 
commented: 

In the global electronic age, placing meaningful restrictions on the flow of 
information is becoming increasingly difficult, substantially diminishing the 
actual effect of the bans. Dagenais, at para. 89. As Sproat J. held in R. v. Y. 
(N.), [2008] O.J. No. 1217 (Ont. S.C.J.), at para. 51, "The starting point, 
therefore, is that in 2008 no publication ban is likely to be completely 
effective." In 2013-14, the challenges posed from the global electronic age are 
even more pronounced than in 2008. How effective a ban would be is a relevant 
consideration in determining whether to impose a ban. Dagenais, at para. 90. 
However, while it is possible that a ban will have no influence on trial fairness, 
such a case would be rare. Dagenais, at para. 91. 

19. Once the Commission report has been delivered to the Attorney General, it is out of my 
control. I do not have the authority to order the Attorney General to redact portions of it. 

7  Phillips, supra at paras. 175-6. 

8  R. v. CTV, 2013 ONSC 5779, at para. 32. 
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20. In my view, s. 3 of Order in Council 1097/2012 gives me the authority to redact my Report 
prior to delivery, in the appropriate context and circumstances. 

21. Furthermore, I agree with the Province's submission and with both L'Heureux-Dube and 
Cory JJ. in Phillips9  that the Commission is best placed to assess the potential harmful effects 
of evidence introduced at an Inquiry and the judicial use by a Commissioner of flexible 
measures to overcome individual threats to fair trial rights. Further, it is appropriate that the 
Commission be the first body to determine whether exceptional orders concerning 
publication bans or other measures should be made. 

22. I now turn to whether or not the Orders sought by Mr. Wood should be issued. 

C. 	Whether the Order sought by Mr. Wood should be granted 

1. General Principles — Publication Ban 

23. Mr. Wood's request implicates the open court principle, and, hence, as was recognized by the 
Ontario Court of Appeal, must be approached with great care.1°  

24. The open court principle takes on particular importance in the context of a public inquiry, 
which has, as its purpose, the education of the public about the events leading up to a tragedy 
or worrisome community problem." 

25. It is well established that an order imposing restrictions on the open court principle should 
only be made when: 

a. such an order is necessary to prevent a serious risk to the proper administration of 
justice because reasonably alternative measures will not prevent the risk; and 

b. the salutary effects of the publication ban outweigh the deleterious effects on the 
rights and interests of the parties and the public, including the effects on the right to 
free expression, the right of the accused to a fair and public trial, and the efficacy of 
the administration of justice.12  

26. The onus lies on the applicant to meet the two-part test, referred to as the Dagenais/Mentuck 
test. 

27. The first prong of the test engages three factors: (1) the risk to the right to a fair trial; (2) the 
availability of alternative measures; and (3) the effectiveness of the publication ban.13  

9  Phillips, supra, at paras. 170, 175-6. See also reasons from L'Heureux-Dube J. at paras. 36 and 38. 
to 

 Pattison Outdoor Advertising LP v. Toronto (City), 2012 ONCA 212, at paras. 51. 
11 

Episcopal Corp. of the Diocese of Alexandra-Cornwall v. Cornwall (Public Inquiry), 2007 ONCA 20, at para. 48; 

Phillips, supra at paras. 36 and 62. 

12  See e.g. R. v. Mentuck, 2001 SCC 76, at para. 32 (commonly referred to as the Dagenais/Mentuck test). 

13  See R. v. J.S.R. [2008] O.J. NO. 4160, at paras. 30-33 (S.C.J.). 
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28. With respect to the first factor, the Supreme Court of Canada has held that the risk must be 
"real, substantial and well-grounded in the evidence." An order restricting the open-court 
principle is not justified where there may be just some risk of prejudice to the fair trial rights 
of an accused or where the asserted risks to a fair trial are merely speculative.14  In this 
regard, in R. v. J.S.R., Nordheimer J. noted: 

...I accept that there is a distinct possibility, if not a certainty, that there will be 
extensive media coverage of the trial of J.S-R. The mere fact of publicity, 
however, does not lead inexorably to the conclusion that the fair trial rights of 
accused persons, who are to be subsequently tried, will be impaired as a 
consequence. To some degree whether any impairment might occur will depend 
on the nature of the publicity, the extent of the publicity, the duration of the 
publicity and the likelihood of potential jurors recollecting that publicity and the 
degree of detail that any such recollection would involve.15  

29. As concerns the second factor, "the publication ban must be the only remedy that will be able 
to achieve the prevention of that real and substantial risk to trial fairness. It must arise from 
the companion conclusion that reasonably available alternative measures will fail to prevent 
that risk."16  

30. Finally, it must be proven that the publication ban will be effective at preventing the risk to 
trial faimesS.17  

2. Publication ban in context of public inquiries 

31. As noted above, I have not been referred to a single case where a court has considered or 
granted the type of order being sought in the present Application. The one case where a 
somewhat similar issue arose was in Phillips. The Court was asked to determine whether the 
evidentiary hearings of a commission of inquiry should be stayed until the completion of 
related criminal proceedings, whether the accused persons were compellable witnesses at the 
inquiry, and whether the Report of the commission should be held back from public release 
until after all criminal charges had been dealt with when the accused persons had elected trial 
by jury. The issues were eventually found to be moot and the majority of the Supreme Court 
of Canada declined to deal with them, the accused having re-elected to be tried by judge 
alone. Nonetheless, Cory and L'Heureux-Dube JJ. chose to deal with the issues in obiter. 
While not binding, their comments are persuasive and informative. 

32. Cory J. made the following statements: 

124. ... A potential juror watching parts of televised hearings may not be 
unduly influenced by the testimony of any particular witness or witnesses. 
Common sense, however, suggests that the potential for lasting impartiality is 

la 
R v. Mentuck, supra at para. 34. See also R. v. J.S.R., supra at para. 30; Canadian Broadcasting Corp. v. Canada, 

2013 ONSC 7309, at para. 30. 

15  R. v. J.S.R., supra at para. 34. 

16  R. v. J.S.R., supra at para. 31. 

17  R. v. J.S.R., supra at para. 32. 
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la 
R v. Mentuck, supra at para. 34. See also R. v. J.S.R., supra at para. 30; Canadian Broadcasting Corp. v. Canada, 

2013 ONSC 7309, at para. 30. 

15  R. v. J.S.R., supra at para. 34. 

16  R. v. J.S.R., supra at para. 31. 

17  R. v. J.S.R., supra at para. 32. 

7 



much less when what is published are the carefully reasoned conclusions of a 
judge who has heard all the testimony and examined all of the evidence relevant 
to the inquiry mandate. The publication of these findings of facts and 
conclusions will create a much greater risk of prejudice to fair trial rights. It is 
this distinction which may require a different treatment of evidence presented in 
a public hearing and the final inquiry report. Thus, for example, the publication 
of the final report of the Hughes Inquiry was delayed until the completion of the 
trials of all the former brothers of Mount Cashel. 

125. Some of the ideas expressed recently in Dagenais v. Canadian 
Broadcasting Corp., supra, concerning the nature of the risks posed by pre-trial 
publicity to the fair trial rights of individual accused should be repeated. The 
influence which publicity will have upon jurors must be assessed in light of the 
circumstances presented by each case. 

128. ... What must be found in order for relief to be granted is that there is a 
high probability that the effect of publicizing inquiry hearings will be to 
leave potential jurors so irreparably prejudiced or to so impair the 
presumption of innocence that a fair trial is impossible. Such a conclusion 
does not necessarily follow upon proof that there has been or will be a great 
deal of publicity given to the hearings. Evidence establishing the probable 
effects of the publicity is also required. 

129. It is for this reason that I must respectfully disagree with the suggestion 
made by the trial judge in [R. v.] Kenny [(1991), 92 Nfld. & P.E.I.R. 318], 
supra, at p. 351, that an accused enjoys a constitutional right to "be free from 
excessive adverse publicity while his or her trial is pending". The right which 
the accused enjoys is the right to a fair trial. If excessive adverse pre-trial 
publicity will violate this right, then s. 24(1) of the Charter requires that judicial 
relief be given. But relief should only follow satisfactory proof of a link 
between the publicity and its adverse effects. Negative publicity does not, in 
itself, preclude a fair trial. The nexus between publicity and its lasting effects 
may not be susceptible of scientific proof, but the focus must be upon that link 
and not upon the mere existence of publicity. 

130. Further, the examination of the effects of publicity cannot be undertaken in 
isolation. The alleged partiality of jurors can only be measured in the context of 
the highly developed system of safeguards which have evolved in order to 
prevent just such a problem. Only when these safeguards are inadequate to 
guarantee impartiality will s. 11(d) be breached. This simple determination 
requires the resolution of two difficult questions. First, what is an impartial 
juror? Second, when do the safeguards of the jury system prevent jury 
prejudice? 

132. ... It comes down to this: in order to hold a fair trial it must be possible to 
find jurors who, although familiar with the case, are able to discard any 
previously formed opinions and to embark upon their duties armed with both an 
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assumption that the accused is innocent until proven otherwise, and a 
willingness to determine liability based solely on the evidence presented at trial. 

133. I am of the view that this objective is readily attainable in the vast 
majority of criminal trials even in the face of a great deal of publicity. The 
jury system is a cornerstone of our democratic society. The presence of a jury 
has for centuries been the hallmark of a fair trial. I cannot accept the contention 
that increasing mass media attention to a particular case has made this vital 
institution either obsolete or unworkable. There is no doubt that extensive 
publicity can prompt discussion, speculation, and the formation of preliminary 
opinions in the minds of potential jurors. However, the strength of the jury has 
always been the faith accorded to the good will and good sense of the individual 
jurors in any given case. The confidence in the ability of jurors to accomplish 
their tasks has been put this way in R. v. W. (D.), [1991] 1 S.C.R. 742, at p. 
761: 

Today's jurors are intelligent and conscientious, anxious to perform their 
duties as jurors in the best possible manner. They are not likely to be 
forgetful of instructions. ... 

The danger of a miscarriage of justice clearly exists and must be taken into 
account but, on the other hand, I do not feel that, in deciding a question of 
this kind, one must proceed on the assumption that jurors are morons, 
completely devoid of intelligence and totally incapable of understanding a 
rule of evidence of this type or of acting in accordance with it. If such were 
the case there would be no justification at all for the existence of juries. ... 

134. The solemnity of the juror's oath, the existence of procedures such as 
change of venue and challenge for cause, and the careful attention which jurors 
pay to the instructions of a judge all help to ensure that jurors will carry out 
their duties impartially. In rare cases, sufficient proof that these safeguards are 
not likely to prevent juror bias may warrant some form of relief being granted 
under s. 24(1) of the Charter. The relief may take many forms. It may be the 
enjoining of hearings at a public inquiry, a publication ban on some of the 
evidence given at the inquiry, a staying of the criminal charges, or the 
imposition of additional protections for the defence at the stage of jury selection 

. As this Court has held in the past, this type of relief will not be granted on 
the basis of speculation alone. Normally the time for assessing whether or not 
an accused's fair trial rights have been so impaired that s. 24(1) relief is 
required will be at the time of jury selection: Vermette, supra; R. v. Sherratt, 
[1991] 1 S.C.R. 509. 

163. ... For the reasons set out earlier, I am of the view that the publication of 
the Commissioner's conclusions prior to the completion of the criminal trials 
could have very well influenced the jurors in their deliberations. The publication 
of the report should be delayed until such time as Parry and Phillips have had an 
opportunity to review it and, if so advised, to bring an application to ban its 
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publication until such time as the criminal charges had been disposed of after 
trial or stayed.18  [Emphasis added] 

33. L'Heureux-Dube disagreed with Cory J. She wrote: 

34...In my view, although an accused who is being tried before a judge and jury 
may be prejudiced by pre-trial publicity related to a public inquiry, it is only in 
the most extraordinary of circumstances that a stay of a public inquiry's 
proceedings should be issued to remedy such a potential violation of s. 11(d) of 
the Charter. This is for two reasons. First, the risk of prejudice to an accused's 
fair trial rights from pre-trial publicity is highly speculative. Consequently, it 
will be extremely difficult to prove such a prospective violation of s. 11(d) of 
the Charter with a sufficient degree of probability to warrant the granting of a 
remedy. Second, even if the potential violation of s. 11(d) is shown to be 
sufficiently likely to warrant a remedy, a stay of proceedings would not 
generally be the appropriate remedy. 

40. Before concluding, I feel it is necessary to comment briefly on an obiter 
statement of Cory J.'s with which I disagree. Specifically, in his reasons, Cory 
J. suggests that, had Roger Parry and Gerald Phillips not changed their election 
to be tried before a judge and jury, it would have been appropriate to order that 
the publication and release of the Commissioner's final report be delayed so as 
to provide them with an opportunity to review it and, if they deemed it 
necessary, to bring an application to ban its publication until such time as the 
criminal proceedings against them were completed or disposed of in some other 
manner. In my view, however, the imposition of such a temporary publication 
ban would not have been appropriate. First, for a publication ban, even a 
temporary one such as the one suggested by Cory J. to be imposed, the risk 
of prejudice to the fair trial rights of an accused must be serious and not 
overly speculative. In the hypothetical situation proposed by Cory J., 
however, the risk of prejudice to the fair trial rights of the respondents in 
question would have been, in my opinion, based far too heavily on 
speculation.19  [Emphasis added] 

34. Besides being released prior to Mentuck and other Supreme Court decisions on publication 
bans, it should be noted that in Phillips no evidence had yet been heard by the commission of 
inquiry with which that case was concerned. In my view, the above obiter dicta comments 
from Cory J. and L'Heureux-Dube J. must be considered through the lens of the more recent 
jurisprudence on publication bans and more recent judicial comments on trials by jury. 

3. Mr. Wood's Application does not meet the Dagenais/Mentuck test 

35. I now turn to the relevant facts in issue. 

18  Phillips, supra at paras. 124-125, 128-130, 132-134 and 163. 

19  Phillips, supra at para. 40. 
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36. Mr. Wood was a structural engineer who authored, among other things, a report in May 2012 
regarding the structural soundness of the Algo Centre Mall shortly before its collapse. Given 
his role, Mr. Wood was granted standing in Part I of the Inquiry. 

37. On April 22, 2013, as the hearings were ongoing, Mr. Wood was charged with endangering a 
worker as a result of providing negligent advice, and working in a manner that may endanger 
a worker, pursuant to s. 31(2) and 28(2)(b) of the Occupational Health and Safety Act. These 
charges arose from the events being investigated by this Commission. The following day, 
counsel for Mr. Wood advised the Commission of the following: 

On yesterday's date Mr. Wood was charged under the Occupational Health and 
Safety Act with a charge... I wanted to reassure the Commission that I have 
spoken to my client, Mr. Wood, and he remains committed to participating in 
the Commission, understanding very clearly that the purpose of the Commission 
is not to assign fault... But I wanted to publically state on behalf of Mr. Wood 
that he does remain committed. He's going to be attending to provide 
information with respect to his willsay statement, and he'll also be attending to 
give evidence. And the purpose of that participation is to assist the 
Commission.2°  

38. On June 6 and 7, after collaborating with Commission Counsel by attending an interview and 
preparing a will-say statement, Mr. Wood testified before the Inquiry. 

39. Following his testimony, Mr. Wood was served with a confidential notice pursuant to s. 17 of 
the Public Inquiries Act, 2009,21  providing him with notice that the Commission may make a 
finding of misconduct against him (a confidential fact disclosed by Mr. Wood in his 
Application). 

40. On January 31, 2014, well after the conclusion of the Commission's hearings, Mr. Wood was 
charged with two counts of criminal negligence causing death and one count of criminal 
negligence causing bodily harm pursuant to s. 220(b) and 221 of the Criminal Code. Counsel 
for Mr. Wood readily admitted that at the time he made submissions to the Commission with 
respect to Mr. Wood's involvement with the Algo Mall, he was aware a criminal 
investigation was underway. Mr. Wood had been interviewed by the OPP and had reviewed 
(along with his counsel) certain warrants and informations to obtain.22  

41. It is well established that there can be no justification for a publication ban premised on the 
need to avoid a breach of the fair trial rights guaranteed by s. 11(d) of the Charter unless the 
accused person has elected to be tried by a judge and jury.23  

42. Pursuant to s. 536(2) of the Criminal Code, Mr. Wood has the option of electing to be tried 
by a judge of the Ontario Court of Justice, by a judge of the Superior Court of Justice without 
a jury, or by a judge of the Superior Court of Justice with a jury. Mr. Wood has not yet made 

20  Transcript, April 23, 2013, pp. 6311-2. 

21  Supra 

22  Transcript, June 20, 2014, p. 14. 

23  Phillips, supra at paras. 4, 32 and 139. 
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his election. Obviously, his preliminary hearing has yet to be scheduled. When and if it does 
come to be scheduled, it would not likely be until 2015. 

43. I agree with the Media Organizations that Mr. Wood's Application by its very nature is 
speculative. Because he has not made his election, it is not known whether he will be tried by 
a court composed of a judge and a jury. Considering the nature of the charges, I do not think 
it was an unfair statement on the part of counsel for the Media Organizations to characterize 
this possible election of a trial by jury as a "big `If ".24  Nonetheless, Mr. Wood is entitled, if 
he does make this election, to have a fair trial. 

44. Furthermore, it is not known when Mr. Wood's criminal trial can be expected to take place. I 
do not think it is unreasonable to assume that, given that there has been limited Crown 
disclosure, Mr. Wood's trial (assuming he is committed) is unlikely to take place, in the best 
of scenarios, until late 2015. 

45. The Commission, on the other hand, must deliver its final report to the Attorney General by 
no later than October 31, 2014 (a deadline I intend to meet). I expect that, as has been the 
long-standing practice, discussions will take place between officials of the Ministry of the 
Attorney General and the Commission with respect to the process for the public release of 
the Report. 

a. The Order sought is not necessary to prevent a serious risk 

46. The nature of Mr. Wood's Application is inherently problematic, despite its apparent 
simplicity. Were I to grant it, redaction could not be limited to a mere blanking out of Mr. 
Wood's name. The depth of the redaction, to be truly protective, would of necessity be 
extensive, as conclusions are traced back to their original premise. Findings could not be left 
dangling, lest their source be easily guessed. This is doubly difficult when complex and 
intermingled causes lead to compendious conclusions. 

47. But even despite that editorial difficulty, I am of the view that Mr. Woods fails to meet the 
first component of the Dagenais/Mentuck test. In my view, he has failed to show that the 
orders sought are necessary to prevent serious risk to the proper administration of justice, that 
no alternative measures may prevent such a risk and that such an order would be effective. 

48. Mr. Wood claims that the evidence of risk lies in the fact that the Commission will be 
delivering a final Report which may include findings of fact that may impact Mr. Wood.25  
Counsel for Mr. Wood explained: 

...one of the crucial elements of a fair trial is the right to be tried solely on the 
evidence before the Court, and not on any information received outside that 
context. And I quote that specific passage in that, in my respectful submission, 
because there has been so much evidence before this Commission, and so much 
of the evidence has been cross-examined on, and published, that evidence will 

24  Transcript, June 20, p. 51. 

25  Transcript, June 20, 2014, pp. 11-12. 
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be understood, I submit, by the public, as the underpinning for the findings of 
fact that this Commission will make. Therefore, by extension, the possibility 
that finding based upon that evidence, which as I've indicated earlier in my 
submissions, is much far-reaching than what may be available at the criminal 
trial, there will be a finding of additional evidence and evidence that a potential 
juror may rely upon while serving their role as a juror at this trial. 

Again, that's speculation but the laws prevent any correspondence or 
communication with jurors once they've completed their duties...26  [Emphasis 
added] 

49. At the risk of repeating myself, let me emphasize that commissions of inquiry, by their very 
nature, will investigate matters which are of significant public importance and will attract 
public interest. The simple fact of the existence of this Commission cannot be sufficient to 
meet the necessity test in Dagenais/Mentuck. 

50. Mr. Wood's Application is effectively founded on the purported risk that the release of the 
Commission's report would irremediably taint the pool of potential jurors in his criminal 
trial. It is apparent from the recent case law that courts have been affording less weight to this 
concern given the lack of evidence to suggest that it is impossible to empanel an impartial 
jury. 

51. The particular issue of whether pre-trial publicity will prejudice an accused's fair trial rights 
by placing "irreversible ideas" regarding the actions of the accused in the minds of potential 
jurors was canvassed by Nordheimer J. in his decision authorizing the release of informations 
to obtain in the investigation that led to extortion charges being laid against Alexander Lisi 
(relating to the video of the Mayor of Toronto allegedly smoking crack cocaine).27  As part of 
his analysis of the risk to Mr. Lisi's fair trial rights, Nordheimer J. considered four factors, 
which find application in the present case, namely: (1) the pre-existing publicity on the same 
matter (2) the effect of the passage of time before a trial will actually commence; (3) the 
effect of jury instructions; and (4) the challenge for cause process. 

52. On the pre-existing publicity, Nordheimer J. noted: 

I am prepared to accept that there is some risk to Mr. Lisi's fair trial rights that 
might arise from the release of this material. Undoubtedly some of the 
references in the intercepted private communications will not reflect well on 
Mr. Lisi. But I contrast that possibility with certain other salient facts. One is 
that there has already been a fair amount of publicity in this matter that 
does not reflect well on Mr. Lisi, as his counsel fairly acknowledged. It is 
not therefore clear that this additional material will significantly affect any 
impressions that may have already formed in the 'minds of the public.28  
[Emphasis added] 

26  Transcript, June 20, 2014, pp. 15-16. 

27  Canadian Broadcasting Corp. v. Canada, supra at para. 37. 

28  Canadian Broadcasting Corp. v. Canada, supra at para. 40. See also Toronto Star Newspapers Ltd. v. Ontario, 

2014 ONSC 2131, at paras. 10 and 13. 
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53. In the present case, Mr. Wood testified over two days in June 2013 in a hearing that was open 
to the public, broadcast live and reported on by the press. Other witnesses also testified and 
gave evidence in respect of Mr. Wood's actions. Many Participants filed submissions urging 
me to make certain findings with respect to Mr. Wood's conduct. The evidence and those 
submissions are all available on the Commission's website. 

54. I note parenthetically that notice of the present Application was only given to the 
Commission on April 25, 2014, almost three months after Mr. Wood was charged under the 
Criminal Code, and when I was fully engaged in drafting the Report. 

55. Further, as acknowledged by Mr. Wood, the Commission has to date attracted a fair amount 
of publicity, some of which was directed at Mr. Wood. Indeed, Mr. Wood has also already 
been the subject of extensive media reports discussing his role in the events that led to the 
collapse of the Mall, including the inspection he conducted in May 2012, mere weeks prior to 
the collapse. 

56. Notwithstanding this pre-existing publicity, Mr. Wood claims that the Commission's report 
is of a different ilk than that of a media report as additional consideration will be afforded to 
the commissioner's findings and opinions by the public. While this may be the case, I first 
wish to note that the Order in Council prohibits me from making any findings with regard to 
the potential civil or criminal liability of any person. But more importantly, Mr. Wood's 
position fails to take into account the realities surrounding the jury selection and instruction 
processes as well as the right to seek a change of venue. 

57. In this regard, in Canadian Broadcasting Corp. v. Canada, after observing that the jury trial 
would not likely take place until two or three years in the future, Nordheimer J. wrote: 

Another consideration is the effect that the passage of time can have. 
Despite what some may think, experience shows that members of the public 
do not remember, in any great detail, events that they read or heard about 
months earlier. Anyone with experience sitting through a challenge for cause 
based on publicity can attest to that reality. People either paid little or no 
attention to the matter in the first instance, or have only the vaguest 
recollections of the event when questioned about it through the challenge 
process...29 [Emphasis added] 

58. The same applies in the present case. As I noted above, Mr. Wood's trial is not likely to 
occur before late 2015, at least one year after the release of this Commission's Report, by 
which time memories of potential jurors will undoubtedly have faded. On the other hand, is it 
reasonable to keep an integral and significant part of the Commission's report hidden all this 
time? I think not. 

59. Moreover, Mr. Wood will not be the sole focus of the Commission's Report. After all, this is 
not an inquiry into Mr. Wood's conduct. Throughout the hearings, the Commission 
investigated the actions and conducts of many persons, corporations and governments 

29  Canadian Broadcasting Corp. v. Canada, supra at para. 41. See also Toronto Star Newspapers Ltd. v. Ontario, 
supra at para. 11. 
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(dealing both with the collapse of the Mall and the emergency response), all of which I am 
analyzing for the purpose of my Report and which, it is safe to assume, will form part of it. 
During the Part I hearings, I was concerned with a constellation of events and actions 
occurring over a span of many years that may have led to the Mall's demise and its collapse. 

60. Furthermore, redacting the Report of the findings and conclusions relating to Mr. Wood's 
actions or credibility could have an unintended opposite effect. Large or multiple sections of 
redacted material could lead the public to speculate on the conclusions made in the Report 
about Mr. Wood. That speculation may lead to exaggerated notions about imaginary negative 
conclusions, not borne out by the Commission's eventual findings. The identity of the person 
whose conduct is the subject of redaction will not be difficult to discern. The unintended 
consequence of editing could be more damaging than publication. 

61. In my view, Mr. Wood has failed to demonstrate a real, substantial and well-grounded risk. 

62. Turning to available alternative measures that would prevent the risk to a fair trial, I agree 
with the Media Organizations that one should not assume that persons summoned for jury 
duty will not be able to disassociate themselves from information that they may have heard 
or read in the media." The whole jury system depends on jurors acting responsibly and in 
good faith and obeying the direction of the trial judge. Nonetheless, safeguards are available 
to ensure that any risks are eliminated, including jury instructions, challenge for cause and 
change of venue. 

63. In Toronto Star Newspapers Ltd. v. Ontario, a subsequent application for access to 
informations to obtain related to the charges against Mr. Lisi, Nordheimer J. commented on 
some of these safeguards: 

In terms of the effectiveness of jury instructions, I accept that they are not a 
panacea for all harm to fair trial rights. There are limits to what jury instructions 
can accomplish. This limitation was noted in Dagenais, where Lamer C.J.C. 
said, at p. 886 S.C.R.: 

More problematic is the situation in which there is a period of sustained pre-
trial publicity concerning matters that will be the subject of the trial. In such 
circumstances, the effect of instructions is considerably lessened. 
Impressions may be created in the minds of the jury that cannot be 
consciously dispelled. The jury may at the end of the day be unable to 
separate the evidence in court from information that was implanted by a 
steady stream of publicity. 

In assessing whether the release of these intercepted communications would 
materially add to any impressions that may be created in the minds of the jurors, 
it is relevant to consider that there has already been a fair amount of publicity 
surrounding this matter. The public knows about Mr. Lisi's earlier activities and 
they know he has been charged with extortion. The public also knows why Mr. 
Lisi is charged with extortion. ... 

3°  Canadian Broadcasting Corp. v. Canada, supra at para. 50. 
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Finally, there is the challenge for cause process. I note that the challenge for 
cause process, while mentioned in Dagenais, was not the subject of any real 
discussion in the reasons in terms of available alternative measures. Yet it is, in 
my view, a very important alternative measure. A challenge for cause based on 
pre-trial publicity is directed at revealing the very concern that Mr. Lisi raises 
here. It is designed to identify those prospective jurors who have been 
exposed to such publicity and who cannot fairly judge the accused person 
as a consequence. It is that latter factor that is the key one. It is not simply 
that a prospective juror has been exposed to pre-trial publicity. It is 
whether that exposure has caused the prospective juror to no longer be 
impartial that is critical. ... 

Each prospective juror must proceed through what is, in essence, three levels of 
review. The first level of review is the prospective juror's answers to the 
challenge questions. If they have formed opinions about the case based on what 
they have read, seen, or heard about it, we expect the prospective juror to say 
so. ... 

The second level of review is by the triers. Each prospective juror's answers are 
subject to evaluation by two other citizens who have been sworn as triers. The 
triers are tasked with evaluating the prospective juror's answers with a view to 
determining whether the ability of any prospective juror to decide the case 
based solely on the evidence will be affected by what s/he has read, seen or 
heard about it. 

The third level of review is each side's right to challenge prospective jurors 
peremptorily. ... 

The challenge for cause process represents an important screening tool to ensure 
that pre-trial publicity has not left jurors with irreversible impressions. I accept 
that it is possible that a prospective juror could mask their true state of mind and 
thus survive the challenge for cause process. I do not believe, however, that we 
can approach the analysis of reasonable alternative measures on that negative 
footing. Rather, we must approach the analysis on the assumption that persons 
involved in the process will conduct themselves honestly and in the spirit that 
we expect of our fellow citizens. 

Consequently, it would, in my view, require the publication of especially 
egregious material to conclude that a publication ban is "necessary" to ensure an 
accused person's right to a fair trial in light of the alternative measures that are 
available.31  [Emphasis added] 

64. While there may be limits on the effectiveness of jury instructions, in my view, the pre-
existing publicity surrounding Mr. Wood's actions, the length of time before he is to be tried 
and the fact that Mr. Wood's conduct will only constitute a narrow portion of the 

31 
Toronto Star Newspapers Ltd. v. Ontario, supra at paras. 12-20. 
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Commission's report, lead me to conclude that the challenge for cause process would 
effectively insulate him from potential jury tainting. 

65. In support of his Application, Mr. Wood also suggests that there may be evidence introduced 
during the Commission hearings, relied upon to make my findings, that may not be 
admissible at his trial. In the recent decision of Durno J. in R. v. CTV32, this was an important 
factor which led to the Court refusing to unseal portions of informations to obtain search 
warrants, general warrants and a production order. I do not believe the same concern applies 
here. 

66. First, it is important to reiterate that all the evidence that was introduced before the 
Commission was broadcast and has been (and remains) available for public viewing on the 
Commission website. But, more importantly, in addition to the realities I discuss above, 
additional safeguards are afforded to Mr. Wood by the Public Inquiries Act, 2009, 33  the 
Charter34  and the Canada Evidence Act35  relating to the admissibility at his criminal trial of 
any incriminating statements he may have made during the Inquiry. 

67. There is, of course, a fundamental difference between the unproven allegations contained in 
an information to obtain a court authorization and the findings of a commission. While a 
commission is not bound by the strict rules of evidence, its findings will be reasoned, 
principled and based on evidence that has been scrutinized in a fair and open process with 
participant representation and oversight. 

68. Mr. Wood in his Application also attempts to diminish the impact of his request by claiming 
that it is a "temporary limited exercise."36  I disagree. The redaction order is one that could be 
in effect for a significant period of time before Mr. Wood's trial is held. Any attempt to 
characterize such an order as temporary would be, in Nordheimer J.'s words, to "ignore the 
reality": 

The impact of a publication ban of that length on the immediacy that naturally 
arises from the public's right to have information, especially when it relates to 
current affairs, is so significant that it may well be, in practical terms, the 
equivalent of a permanent ban.37  

69. Furthermore, such a redaction order would prevent the publication of a possibly important 
and integral part of the Report, which the public and the community of Elliot Lake have been 
waiting for for over two years. Indeed, the result could be that part of my findings and 
recommendations would appear insufficiently substantiated or advanced without a fulsome 
analysis. I adopt in this regard the following submissions of counsel for the Media 
Organizations: 

32  R. v. CTV, supra at paras. 107-122. 
33  Public Inquiries Act, 2009, supra, s. 16. 
34  Canadian Charter of Rights and Freedoms, s. 13. 

35  Canada Evidence Act, R.S.C. 1985, c. E-10, s. 5. 
36  Factum of Mr. Wood, dated May 30, 2014, at para. 76. 
37  Canadian Broadcasting Corp. v. Canada, supra at para. 55. 
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The public needs to know and the public does not get to know by knowing only 
parts of the report, by only getting access to parts of the report, or only getting -
getting it piecemeal. We know how matters are received by the public. They are 
not going to read — be able to read, in context, the report a year and a half or two 
years from now after the criminal proceeding is finished. They are not going to 
take your redacted report and be able to read sense into it a year and a half 
later.38 

70. Mr. Wood had to show that the publication of the Commission's report would pose a serious 
threat (grounded in evidence) to the proper administration of justice through a risk to his fair 
trial rights. In light of the alternative methods available to address any concerns regarding the 
impact the publication of the Report may have on potential jurors, I am not convinced that 
the Report will impair Mr. Wood's rights under s. 11(d) of the Charter and I therefore 
conclude that he has failed to discharge this heavy onus. 

b. The balance favours the freedom of expression 

71. Having concluded that Mr. Wood failed to prove that it is necessary for me to order the 
redaction of my Report, there is no need for me to deal with the second prong of the 
Dagenais/Mentuck test. 

72. Nevertheless, one deleterious effect I am bound to mention involves the costs associated with 
a redaction. Re-publication of the unredacted Report after trial (or after an election other than 
judge and jury or other eventuality) would involve significant additional costs to be borne by 
the public purse. While this is clearly not the most important factor to be considered in the 
weighing process, it deserves mention. 

73. I conclude by emphasizing the particular role that commissions of inquiry play in the public 
forum, which would be considered in this balancing exercise between the salutary effects and 
deleterious effects of the order sought: 

One of the primary functions of public inquiries is fact-finding. They are often 
convened, in the wake of public shock, horror, disillusionment, or scepticism, in 
order to uncover "the truth". Inquiries are, like the judiciary, independent; 
unlike the judiciary, they are often endowed with wide-ranging investigative 
powers. In following their mandates, commissions of inquiry are, ideally, free 
from partisan loyalties and better able than Parliament or the legislatures to take 
a long-term view of the problem presented. Cynics decry public inquiries as a 
means used by the government to postpone acting in circumstances which often 
call for speedy action. Yet, these inquiries can and do fulfil an important 
function in Canadian society. In times of public questioning, stress and concern 
they provide the means for Canadians to be apprised of the conditions 
pertaining to a worrisome community problem and to be a part of the 
recommendations that are aimed at resolving the problem. Both the status and 
high public respect for the commissioner and the open and public nature of the 

38  Transcript, June 20, 2014, p. 49. 
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not going to read — be able to read, in context, the report a year and a half or two 
years from now after the criminal proceeding is finished. They are not going to 
take your redacted report and be able to read sense into it a year and a half 
later.38 

70. Mr. Wood had to show that the publication of the Commission's report would pose a serious 
threat (grounded in evidence) to the proper administration of justice through a risk to his fair 
trial rights. In light of the alternative methods available to address any concerns regarding the 
impact the publication of the Report may have on potential jurors, I am not convinced that 
the Report will impair Mr. Wood's rights under s. 11(d) of the Charter and I therefore 
conclude that he has failed to discharge this heavy onus. 

b. The balance favours the freedom of expression 

71. Having concluded that Mr. Wood failed to prove that it is necessary for me to order the 
redaction of my Report, there is no need for me to deal with the second prong of the 
Dagenais/Mentuck test. 

72. Nevertheless, one deleterious effect I am bound to mention involves the costs associated with 
a redaction. Re-publication of the unredacted Report after trial (or after an election other than 
judge and jury or other eventuality) would involve significant additional costs to be borne by 
the public purse. While this is clearly not the most important factor to be considered in the 
weighing process, it deserves mention. 

73. I conclude by emphasizing the particular role that commissions of inquiry play in the public 
forum, which would be considered in this balancing exercise between the salutary effects and 
deleterious effects of the order sought: 

One of the primary functions of public inquiries is fact-finding. They are often 
convened, in the wake of public shock, horror, disillusionment, or scepticism, in 
order to uncover "the truth". Inquiries are, like the judiciary, independent; 
unlike the judiciary, they are often endowed with wide-ranging investigative 
powers. In following their mandates, commissions of inquiry are, ideally, free 
from partisan loyalties and better able than Parliament or the legislatures to take 
a long-term view of the problem presented. Cynics decry public inquiries as a 
means used by the government to postpone acting in circumstances which often 
call for speedy action. Yet, these inquiries can and do fulfil an important 
function in Canadian society. In times of public questioning, stress and concern 
they provide the means for Canadians to be apprised of the conditions 
pertaining to a worrisome community problem and to be a part of the 
recommendations that are aimed at resolving the problem. Both the status and 
high public respect for the commissioner and the open and public nature of the 
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hearing help to restore public confidence not only in the institution or situation 
investigated but also in the process of government as a whole. They are an 
excellent means of informing and educating concerned members of the public." 

74. For these reasons, I dismiss Mr. Wood's Application. 

ISSUED at Ottawa, Ontario, this 28th  day of July, 2014. 

The H t nou e Paul R. Belanger, 
Commissioner 

39  Phillips, supra at para. 62. 
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