
CHAPTER 11

Institutional Response of the
Ministry of the Attorney General

Introduction

The Attorney General for Ontario, a member of the Cabinet and an elected
member of the Ontario legislature, heads the Ministry of the Attorney General.
The authority of the Attorney General with respect to all matters related to the
administration of justice is found in section 5 of the Ministry of the Attorney
General Act. The chief public servant in the ministry is the Deputy Attorney
General. Several departments report to the Deputy Attorney General through
Assistant Deputy Attorneys General accountable for divisions such as Court
Services, Legal Services, Policy and Corporate Services Management, Victim
Services, and Criminal Law.

The office of the Attorney General predates Confederation and has its roots in
the British legal system. In 1972, the Ontario Department of Justice was divided
to create the Ministry of the Attorney General and the Ministry of the Solicitor
General (now the Ministry of Community Safety and Correctional Services);
the latter was given responsibility for the law enforcement functions that had
been included in the Department of Justice.

Responsibilities of the Criminal Law Division and the Role of the Crown

The Criminal Law Division has twelve branches. For the purposes of this Report,
eight are relevant: the Crown Law Office—Criminal, the Criminal Law Policy
Branch, and the six regional Directors of Crown Operations.

The Crown Law Office—Criminal is responsible for appellate work and has
some trial counsel who conduct complex or high-profile trials. This branch also
conducts prosecutions of justice-related officials, such as police officers. The
Criminal Law Policy Branch was established in 2001 and provides policy guidance
to Crown prosecutors on the exercise of Crown discretion. It is also responsible for
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creating and updating the Ontario Crown Policy Manual, which contains directives
and guidelines for Crown counsel, and for advising Crown attorneys on case law
or statutory change affecting their responsibilities. This branch provides advice on
criminal law policy, such as potential changes to the Criminal Code.

There are six Directors of Crown Operations. The approximately fifty-four
Crown attorneys in Ontario report to these regional Directors. The Crown attorney
for Stormont, Dundas & Glengarry reports to the Director of Operations for the
Eastern Region. Crown attorneys have assistant Crown attorneys who in turn
report to them. Crown attorneys and assistant Crown attorneys provide legal
representation for criminal matters under the Criminal Code, the Youth Criminal
Justice Act, and other federal statutes. Crown attorneys prosecute a wide range of
offences, including fraud, domestic violence, child abuse, sexual assaults, impaired
driving, robberies, and homicides.

The Attorney General has authority for criminal prosecutions under section 2
of the Criminal Code. Authority is delegated from the Attorney General to Crown
attorneys under section 10 of the Crown Attorneys Act, whereby Crown attorneys
become agents of the Attorney General for the purposes of prosecutions under the
Criminal Code.

Crown attorneys and other agents of the Attorney General are independent
of partisan political influence, but the Attorney General has the legal authority to
give direction to Crown attorneys in particular cases or to personally intervene in
a prosecution. It is unusual for the Attorney General to have direct involvement
in individual cases, given the danger of allegations of political interference and
the high volume of cases in Ontario.

Crown attorneys have a responsibility to see that justice is done in individual
cases. The role of the Crown is articulated in the 1954 Supreme Court of Canada
Boucher decision, which states that the purpose of a criminal prosecution is not
to obtain a conviction but to put credible information forward. Crown attorneys
have duties to the public, victims, witnesses, and accused persons. Rule 4(3) of
the Rules of Professional Conduct of the Law Society of Upper Canada explains
that the prosecutor’s duty is not to seek to convict, but to see that justice is done
through a fair trial of the merits of the case.

Crown counsel have broad areas of discretion to ensure prosecutions are
carried out in a way that is consistent with the public interest and that there is
justice in individual cases. The Supreme Court of Canada has ruled that discre-
tion is essential to the criminal justice system, in that it would be “unworkably
complex and rigid” were police and prosecutorial discretion not exercised.1

Today, approximately 900 Crown counsel work in the Criminal Law Division,
sixty-three of whom were hired in the 2004–2006 period as part of efforts to
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ensure infrastructure for case management, and bail and remand best practices.
In Cornwall, there is a Crown attorney with eight full-time assistant Crown
attorneys and three per diem lawyers reporting to him. This compares to the
period 1974 to 1991, when there were two assistant Crown attorneys reporting to
Crown Attorney Don Johnson.

Crown attorneys are given training and resource materials specific to their
responsibilities. This includes programs for those starting out as assistant Crown
attorneys. This training for newer Crown counsel includes training on the respec-
tive roles of the police and Crown counsel. Usually Crowns attend at least one
week of “summer school”; there are also spring conferences and fall regional
conferences. The sexual assault prosecutor conference, which began in 1994,
includes panels on historical sexual assault, but there is otherwise no specific
training on dealing with historical cases of child abuse. Some Crowns participate
in annual conferences with the Victim/Witness Assistance Program; the topic
focus is usually domestic violence but sometimes includes child and sexual
abuse. Those working in the Crown attorney system also receive practice memo-
randa, a monthly newsletter, and, since 2000, an update on appellate decisions.

The Crown Policy Manual states that Crown counsel should participate in
police training but does not provide for joint training.

Child Abuse Coordination, Victim Services, and Child-Friendly Courts
Provided by the Ministry of the Attorney General

In or around 1988, the Ministry of the Attorney General developed a policy
whereby a Crown counsel in each Crown Attorney’s Office was designated as a
Child Abuse Coordinator. He or she would receive training to act as a resource
and mentor for other Crowns and as the contact for any Victim/WitnessAssistance
Program in the jurisdiction. The 1994 Crown Policy Manual indicated that the
local coordinator should handle the most serious cases of child abuse. A province-
wide coordinator position was created, who was also counsel to theVictim/Witness
Assistance Program. Today, the policy states that the Crown attorney in each
jurisdiction “should” designate an experienced, trained, full-time Crown as the
local Child Abuse Coordinator.

Some areas, such as Toronto, have a designated child abuse court with a
“child-friendly” court. Child-friendly courts have closed-circuit equipment,
booster seats, microphones, and other testimonial aids. There are such courts in
eight or more locations in Ontario, such as in Chatham and Peel, but those
testifying on behalf of the Ministry of the Attorney General did not know if
Cornwall was one of those locations. The Court Services Division is responsible
for child-friendly courts and provisions of testimonial aids such as screens.

At one time, the Victim/Witness Assistance Program (VWAP) was part of
the Criminal Law Division. It has been part of the Victim Services Secretariat
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of the Ministry of the Attorney General since 2001. VWAP was established in
Cornwall in October 2001.

The Basic Course of Prosecution of an Offence—Who Does
What andWhen

The process of a criminal charge begins with a police investigation, which may
include interviewing potential witnesses, gathering evidence, executing search
warrants, and wiretaps. The processes outlined here represent the procedures in
place today; subsequent sections explain the introduction over time of various
policies and processes affecting the usual course of a prosecution in Ontario.

The police have responsibility for selecting the applicable charge and deciding
whether an individual should be charged with a criminal offence. While some
Canadian jurisdictions require Crown attorneys to be involved in pre-charge
approval and screening, Ontario does not. There are some cases in which consent
of the Attorney General is required before proceedings can be commenced, such
as with Criminal Code provisions related to sex tourism or public nudity. Once
a police officer decides that there are “reasonable and probable grounds” to
believe the individual investigated committed an offence, he or she swears an
information before a Justice of the Peace. The police officer may seek the advice
of Crown counsel regarding legal issues related to establishment of reasonable and
probable grounds and whether there is a legal basis for a charge.

Once an accused is charged, he or she is either detained or released from
custody. In most cases, police will decide whether an accused should be released
or proceed to a bail hearing. If a Crown attorney opposes bail, there is a hearing
before a Justice of the Peace unless the accused person consents to detention.
At the hearing, the Crown may consent to release or seek a detention order.
The Justice of the Peace decides if the person should be detained or released
subject to a surety or deposit, or subject to conditions such as prohibiting contact
with alleged victims or Crown witnesses, geographical or curfew restrictions,
or prohibitions on weapons.

Once a charge is laid, the Crown counsel assigned to the case screens the
charge. This means that he or she assesses whether there is a “reasonable prospect
of conviction” and whether it is in the public interest to proceed. In conducting
this assessment the Crown reviews the material provided by the police, which is
often called a “Crown brief.”

A Crown may ask the police to further investigate the matter. It is also common
that at the initial screening phase, the Crown determines that further disclosure
material is required and contacts the police for this material. The Crown has an
obligation to make full disclosure to the accused or defence counsel.
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Some offences, termed “hybrid offences,” can proceed either summarily in the
Ontario Court of Justice or by way of indictment. In the latter case, the accused
can choose the venue: either the Ontario Court of Justice or the Superior Court
of Justice, where there is the option of a jury trial. Many sexual offences are
hybrid offences, but if the offence is based on an event that occurred more than
six months in the past, it must proceed by indictment.

The first appearance of an accused permits the setting of a trial or preliminary
hearing date and, at this point, the Crown provides initial disclosure to the defence.
Discussions often occur between Crown counsel and defence counsel to see if
issues can be narrowed or the case resolved by a plea. This discussion can also
proceed at a judicial pre-trial conference, which could include discussion of
potential sentences.

A preliminary hearing is held to determine if there is sufficient evidence for
a trial. At a preliminary hearing, an accused could be committed to trial or
discharged if there is insufficient evidence.

At trial, the accused may be convicted, acquitted, or the charges may be
stayed. There are two types of stays: a judicial stay and a stay entered by the
Crown. A judicial stay is akin to an acquittal and can occur when there is a
breach of the accused’s rights under the Canadian Charter of Rights and Freedoms
(the Charter). A Crown stay gives the Crown one year to determine whether or
not to reinstate charges, for example to give time to a witness who is ill. A stay
may also be entered if the Crown believes there are reasonable grounds for
conviction but it would not be in the public interest to proceed with the charge.

If an accused is convicted, there is a sentencing hearing and the Crown attorney
may call evidence about victim impact, including the reading of a victim impact
statement by the victim.2 A pre-sentence report may be ordered; these are prepared
by probation officers, outlining the background of the accused for the assistance
of the court in determining an appropriate sentence.

An accused person is presumed innocent until proven guilty. The accused
has rights under the Charter that support the presumption of innocence, including
the right to a fair trial. This includes the right to full disclosure by the Crown
and to a trial without delay.

Criminal Code Provisions Concerning Sexual Abuse Have Changed
Over Time

The development of case law related to sexual abuse of children and young
people and an overview of statutory change provides critical context to the
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understanding of policies at the Ministry of the Attorney General. Ms Mary
Cameron Nethery, in providing evidence on behalf of the Ministry of theAttorney
General, noted, as did other witnesses, that many of the statutory changes were
outcomes of the 1984 Badgley Report and the 1990 Rix Rogers Report. These
reports also influenced policy development for the guidance of Crown counsel,
notably the 1994 Crown Policy Manual.

The following are relevant statutory changes affecting sexual offences against
children or young people. Unless otherwise noted, these are changes to the
Criminal Code:

1976: repealed requirement for instruction to the jury on corroboration
of complaint; possibility of publication ban

1983: repealed offences of rape and indecent assault on a female or
male; created new offences of sexual assault, sexual assault
causing bodily harm or with a weapon, aggravated sexual
assault; abrogation of rules regarding recent complaint;
removal of judicial discretion to raise corroboration with
the jury; automatic publication ban if requested by Crown
or complainant; jury can consider whether accused believed
there was consent, but belief does not have to be reasonable

1987: repealed several offences; created offences of sexual
interference, invitation to sexual touching, sexual exploitation,
anal intercourse unless married or consenting adults over
eighteen, parents or guardian procuring sexual activity, exposing
genitals to persons under fourteen for sexual purposes, living
off avails of prostitution if prostitute under eighteen, obtaining
sexual services if person under eighteen; consent precluded as a
defence where complainant under fourteen; consent precluded
as a defence for some sexual offences if complainant was under
eighteen (e.g., sexual exploitation); complainant under eighteen
at time of proceeding may testify behind a screen; use of
videotape for those under eighteen permitted; provided
processes for those under fourteen to testify to facilitate
admissibility of such evidence

1988: introduction of victim impact statement provisions; expansion
of publication ban provisions to non-sexual offences and to
cover witnesses in the case of certain offences; witnesses
under eighteen must be informed by the judge of their right
to request a publication ban
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1992: clarification regarding consent in context of sexual offences;
clarification of circumstances where no consent obtained;
provisions restricting application of accused’s belief in consent
as a defence

1993: created offences of child pornography and criminal harassment;
provision for recognizance orders where fear of sexual offences
against person under fourteen; child abduction provisions;
testimony aid provisions for those under fourteen; abrogation
of rule requiring corroboration of a child’s testimony; provision
to prevent cross-examination of a witness under fourteen by
accused personally and appointment of counsel to conduct
cross-examination if accused has no counsel

1994: summary conviction incarceration penalty for sexual assault
raised to eighteen months

1995: created scheme to authorize search warrants for DNA samples
1997: created offences of child sex tourism and sexual offences against

children committed outside Canada; created aggravated offence
for living off the avails of prostitution where steps were taken
by accused to force prostitute into activity, creating a minimum
of five years and a maximum sentence of fourteen years for this
offence; created aggravated offence of soliciting prostitute under
eighteen; made breaching court order mandatory aggravating
factor for criminal harassment; clarified that female circumcision
is aggravated sexual assault; expanded use of testimonial aids
and screens; expanded publication ban provision to additional
sexual offences and historical sexual offences; created provisions
for process and criteria for dealing with production of records
from third parties in sexual offence proceedings

1999: authorized a support person to accompany a witness under
fourteen or with a disability when testifying; provision to
prevent cross-examination of a witness under eighteen by
the accused personally and appointment of counsel to
conduct cross-examination of that witness; created process
for authorizing publication bans for any witness or victims
in any proceeding; made safety and security of victim or
witness a factor in pre-trial release decisions by police or
judicial officer; provided for non-communication order
while accused is on bail or in custody; allowed victim to
read victim impact statement in court.
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Policies to Guide Crown Counsel Have Increased Over Time

In terms of policy guidance to those prosecuting offences, the system prior to
1988 was described in testimony as “ad hoc.” From time to time, the Attorney
General, DeputyAttorney General, or Assistant DeputyAttorney General sent out
memos on various matters. The work to develop comprehensive policy materials
started in 1988 and led to the issuance of the Crown Policy Manual in 1994.
These policies were intended to evolve over time, and the manual has continued
to be updated and supplemented by memoranda. The policies are to guide Crown
counsel in the exercise of discretion but are not to provide specific or absolute
direction. The Crown Policy Manual has always been a public document.

The development of 1994 policies was influenced by the 1993 Report of the
Attorney General’s Advisory Committee on Charge Screening, Disclosure and
Resolutions Discussions (Martin Report). This report was in response to the
1990 case R. v. Askov,3 in which the Supreme Court of Canada set out para-
meters for trial within a reasonable time. Since many criminal cases exceeded
these times, many were withdrawn.

The 1999 Criminal Justice Review Committee Report that looked at efficiency
measures to decrease delays also influenced Crown policies. The work of this
committee led, among other things, to an annual Justice Summit to develop
efficiency measures, in turn leading to the development of several policies and
protocols. These include the Bail and Remand Best Practices Protocol and
Criminal Case Management Protocol.

Policies and Protocols Related to Relationships Between the Crown and
Other Institutions

The 1994 Crown Policy Manual indicates that Crown counsel should partici-
pate in development of local protocols to establish and implement inter-agency
procedures to respond to child abuse cases. In 2000, a practice memorandum
set out Crown counsel’s obligation to liaise with child protection agencies. It
also encouraged each Crown attorney to develop a local protocol on reporting to
the local Children’s Aid Society, the police, and Victim/Witness Assistance
Program where available; this protocol was to be shared with local agencies such
as probation offices.

The 2000 practice memorandum stated that Crown counsel have a duty to
report any case where there is a reasonable suspicion that a child is or may be
in need of protection. The duty is described as an ongoing obligation that
cannot be delegated. However, the policy says that it is unclear if Crown counsel
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falls within the definition of a “professional performing official duties with
children” under the Child and Family Services Act. In my view, this lack of cer-
tainty should be rectified: it should be clear that Crown counsel, as professionals
prosecuting allegations of abuse made by children, have an obligation to report
suspicion of abuse.

Although the failure to report child abuse is a provincial offence, not an offence
under the Criminal Code, the 2000 Crown Policy Manual states that Crown
counsel should prosecute violations of reporting requirements.

The relationship between the police and Crown counsel has been the focus of
policy change, given the ongoing interactions between those who investigate
and prosecute offences. While the police and Crown counsel are often required
to work in partnership, they have separate responsibilities in the criminal justice
system, and separation between the Crown and the police is of fundamental
importance to the proper administration of justice.

In 1997, a policy on police relationships with Crown counsel updated the
original policy in the 1994 Crown Policy Manual. It qualified the relationship
between a Crown and a police officer as being mutually independent, but also
requiring cooperation and reliance at all stages of an investigation and court
proceedings. The policy stresses that while it would be inappropriate for Crown
counsel to provide the “overall blueprint” for investigation, it is appropriate for
Crown counsel to give advice to the police on legal issues. When giving specific
advice, Crown counsel should keep a record of the advice given to ensure it is not
misunderstood. The policy reiterates that the final selection of an appropriate
charge and swearing of any information is the exclusive responsibility of the
police, but in difficult cases, the 1997 policy recommended the following routine
for advising the police:

1. Obtain a full written investigative brief from the police.
2. Give advice in writing addressing the issue of reasonable and

probable grounds.
3. Set out the subjective and objective legal tests that apply.
4. If reasonable and probable grounds exist, but there is not a reasonable

prospect of conviction, set this out.
5. State that this legal opinion is not binding on the police and that it

cannot be disclosed to third parties.

The policy stressed that once charges are laid, Crown counsel has authority
under section 11(a) of the Crown Attorneys Act to cause the charges to be further
investigated and to collect additional evidence. While rare, police may refuse to
follow this advice, in which case counsel should then put any request in writing
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and then follow the “chain of command” to take it further. The same policy notes
that police have an obligation to disclose to the Crown any new evidence and
that this is independent of any obligation arising from a request by Crown counsel.

Policies in the 2005 Crown Policy Manual reiterated principles articulated
in early documents, such as the importance of separation of police and Crown roles
as part of an overall system of checks and balances, and the importance of
working relationships of mutual respect and professionalism. However, the 2005
policy also pointed to the need for timely advice from Crown counsel in large and
complex police investigations.

A 2006 practice memorandum gave suggestions for the relationship between
police and Crown counsel, and replaced the 1997 policy on the same topic. It
reiterated that the role of Crown counsel at the pre-charge stage is advisory and
not directive, and that police have responsibility for the selection of the appropriate
charge and the decision to swear an information. The practice memorandum
also reiterated that it is inappropriate for Crown counsel to provide overall direction
for an investigation or gather evidence, but that Crown counsel can give advice
on legal issues. However, such advice is not binding on the police.

If case-specific advice is given, counsel could be a witness at trial and may
therefore be prevented from prosecuting the charge. The practice memorandum
states that if a Crown becomes a close member of the investigative team, he or she
should not be involved in prosecuting the case, and the role the Crown counsel
is expected to perform should be clarified in writing. If counsel is providing
advice on the sufficiency of grounds to lay a criminal charge in a difficult,
complex, or potentially controversial case, a procedure was established that was
substantially similar to the 1997 procedure discussed above. The only signifi-
cant change was in relation to the fourth step, which was revised to read: “Advise
the police when there are reasonable and probable grounds but no reasonable
prospect of conviction unless there is a change in evidence.”

The practice memorandum also provides that the “Crown attorney for each
jurisdiction may wish to develop a protocol to facilitate the process of advising
the police, which would include a list of the types of cases in which these five
recommendations should be followed.” I am of the view that a standard draft-type
protocol should be prepared and forwarded to all offices to assist the Crown
attorneys. The language in the practice memorandum could be made mandatory,
or a review process could be put in place to ensure that such protocols are now
in place in each jurisdiction, where necessary.

The 2006 memorandum reiterated the same material provided in the 1997
Crown Policy Manual regarding requests for additional investigation or evidence
in the post-charge period, the process to follow if police decline to pursue these
requests, and the independent obligation of police to disclose any evidence
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obtained after charge, whether obtained due to requests of the Crown attorney
or otherwise.

Policies and Protocols Related to Prosecutions of Child and
Sexual Abuse Cases

The 1994 Crown Policy Manual covered inter-agency coordination and vertical
prosecutions, whereby one Crown counsel handles the case so there is continuity.
It provided that multi-victim, multi-perpetrator cases be handled by local Child
Abuse Coordinators or those with similar expertise. Police were to be encouraged
to contact the local Crown Attorney’s Office at the outset, and a specific Crown
counsel or the Child Abuse Coordinator should be available for advice throughout
the police investigation. The policy stated that psychological or psychiatric
evidence should be considered for issues such as child sexual abuse syndrome,
delayed reporting, gradual disclosure, and recantation. This part of the policy
also applied to adult victims testifying about events that occurred when they
were children.

The Victim/Witness Assistance Program has had a protocol for multi-victim,
multi-perpetrator cases since 1992, and this was updated in 1996. The main
thrust of these protocols is to ensure that an experienced person is assigned to these
high-demand cases and relieved of other duties to concentrate on them. The
2006 VWAP Policy and Procedures Manual refers to these multi-victim, multi-
perpetrator cases as “special prosecutions.” The manual notes that there may
be an additional need for victim services in such cases, but no commitment
should be made to provide additional resources until these resources have been
identified and secured.

A 2001 discussion paper on a major case protocol stated that historical sexual
abuse cases with multiple victims are considered major cases. It set out roles
and responsibilities of those involved and specified that major case teams include
at least one VWAP staff member. The Major Case Advisory Group, a group
of senior Crowns, was established in 2001 to provide advice for major case
prosecutions. Under the major case protocol, the Crown attorney and the police
are to determine together who performs various responsibilities, particularly
those related to disclosure. An additional responsibility of the Major Case
Advisory Group is to examine unsuccessful cases. Before 2001, review processes
were informal.

One issue that arises in major cases is the assignment of Crown counsel so that
a small or busy local office can handle a major case. Current processes involve
identification of a matter as being a major case and assigning a lead Crown
attorney or prosecutor. Then one or two additional Crown counsel are brought in
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to assist. In the Eastern Region, there are two senior Crowns who move to local
offices as the need arises. The flexible assignment of Crown counsel to major
cases was first instituted in the period 2000–2002 in conjunction with the
establishment of the Major Case Advisory Group.

While there appear to be practices for managing major cases and infrastruc-
ture in the Major Case Advisory Group to govern major cases, there is no formal
policy in the Crown Policy Manual on the topic. In addition, there appears to
have been no update following the 2004 regulation to the Police Services Act
that dealt with police management of major cases. As a result, there are some
inconsistencies: the Ontario Major Case Management Manual says that historical
sexual assaults will not necessarily be subject to major case management by
police, but the Ministry of the Attorney General policy is that major case manage-
ment applies to such cases when there are multiple victims. It may be that there
is a different meaning given to “major case” by the Crown attorney system and
the police, but it is a concern that the policies appear to exist without reference
to each other. Crown and police policies related to major case management
should be reviewed together to identify inconsistencies or gaps.

The practice of charge screening used after 1993 resulted from the Martin
Report. Before 1994, there was no specific policy, but the test for proceeding
with a prosecution was (1) whether there was a “triable” case and (2) whether it
was in the public interest to proceed. There was no definition of a “triable” case,
nor were the public interest factors defined. The first charge screening policy
came out as part of the Crown Policy Manual in January 1994. The “threshold”
screening test is whether there is a reasonable prospect of conviction. The
secondary test is whether it is in the public interest to proceed. The reasonable
prospect of conviction test is objective, and the threshold is higher than the test
for committal at a preliminary inquiry. However, reasonable prospect of conviction
does not require that Crown counsel conclude there is a probability of conviction.

In 1995, a charge screening memorandum clarified the test for reasonable
prospect of conviction. It also explained that a single fragile witness could form
the basis of a conviction. An updated charge screening practice memorandum
was issued in 1997 dealing with the approach to be taken when a witness recants
his evidence. Recantation is not in itself a bar to conviction. The policy singles
out cases of child sexual abuse and spousal prosecutions but is silent on historical
sexual abuse. The suggested process is to:

1. investigate the recantation;
2. re-screen the case to consider whether reasonable prospects for

conviction exist; and
3. disclose the recantation and resultant investigation.
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The 1997 practice memorandum was replaced with a 2002 memorandum that
included a similar policy but added some guidance as to which cases should and
should not proceed to trial in the face of a recantation.

In looking at the test of whether there is a public interest in proceeding, the
1994 policy stated that the race, religion, sex, national origin, political associa-
tion, or position in the community of the accused could not be considered. The
2002 practice memorandum on charge screening reiterated that in screening
charges for prosecution, consideration of whether it was in the public interest
to proceed should be engaged only once there was a determination that there
was a reasonable prospect of conviction.

In terms of interviewing techniques, the 1994 Crown Policy Manual indi-
cated that the Crown attorney should interview a child at least once to establish
rapport. It also stated that complainants should be interviewed well in advance of
the trial or preliminary hearing and referred to VWAP, if available, or to other
available community services.

The manual stated that if adults are testifying regarding events that occurred
when they were children, the Crown attorney should consult with them prior to
requesting any publication ban.

A 2002 practice memo that was generic in nature did point out that there
should be no suggestive techniques used during interviews and there should
be pre-charge interviews only in very limited circumstances. In addition, Crown
counsel should not conduct investigative interviews. It stated that if, in a pre-
liminary interview, an issue arises that requires investigation, Crown counsel
should request the police to investigate.

There was a policy on delays in the 1994 Crown Policy Manual, which stated
that due to the trauma for victims occasioned by lengthy waits, and public policy
interest, sexual offences should be given scheduling priority.

In 1981, guidelines were adopted to govern disclosure. While the defence
was to be provided with all evidence against the accused, including will-states,4

witness statements and police notes were not required to be disclosed by Crown
attorneys.

The 1994 Crown Policy Manual articulated a disclosure policy that complied
with the test in the 1991 Supreme Court of Canada decision in R. v. Stinchcombe.5

The governing principle is that Crown counsel is under a duty to disclose all
information in his or her possession relevant to the guilt or innocence of the
accused unless excluded by a legal privilege. Crown counsel have an obligation
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to make inquiries of police to ensure they have full disclosure. Crown management
teams provide support for the system of disclosure and keep track of disclosure.

A 2006 practice memorandum on disclosure provides more detailed guid-
ance. Each local Crown Attorney’s Office should have a protocol for disclosure.
There are no policies setting out what to do if a police officer refuses to disclose
certain evidence, other than raising the issue as a management matter. It would
be useful, in my view, to augment policies to encourage the development of local
protocols to deal with situations where police refuse to disclose or refuse to
investigate on the request of Crown counsel, so that the process for discussing
differences of opinion is known before such differences arise.

In 1994, a resolution discussion policy mandated that Crown counsel should
balance the interests of the victims, the protection of the public, and the rights of
the accused in resolving a case. The policy also stated the Crown counsel cannot
accept a guilty plea to a charge knowing the accused is innocent or if a material
fact cannot be proven, unless he or she has disclosed this fact to defence counsel.
In resolution discussions, Crown counsel are not to bind the Attorney General’s
right to appeal a sentence. If a Crown counsel is considering not proceeding or
resolving the case with a lesser offence, he or she must look at the impact on
the victim and consult with the local Crown attorney.

In terms of sentencing considerations, the 1994 Crown Policy Manual has
been updated with practice memoranda over time. The relevant sentencing
considerations include:

• protection of the public;
• the violation of personal privacy felt by victims;
• psychological harm;
• violation of bodily integrity;
• the great need for general deterrence;
• the prevalence of sexual assault; and
• society’s revulsion for such acts.

The 1994 policy reminded Crown counsel that protection orders could be
part of sentences in child abuse cases, such as ordering offenders to stay away from
employment related to children. Revisions to the 2006 Crown Policy Manual
indicated that conditional sentences are not appropriate for child sexual abuse
cases, but the manual is silent on historical cases of child sexual abuse.

The Ontario Sex Offender Registry that was the outcome of “Christopher’s
Law” was in force in 2001, and the National Sex Offender Registry began
in 2004. An individual convicted of a designated offence is automatically
entered in the provincial registry, which has geographic mapping databases.
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This may be of assistance to trace possible offenders in the case of an abduction.
Registration in the federal database is not automatic, nor does it have geographic
mapping capacity.

The effort involved in delineating policies, particularly in recent times, is
very helpful to a large system of Crown counsel, promoting principled decision
making and greater consistency. However, it should be clarified whether any
policy does or does not apply to historical cases of sexual abuse of children or
young people.

Victim-Related Policies

It was not until the issuance of the 1994 Crown Policy Manual that the Ministry
had formal policies related to victim issues.

In 2004, a practice memo was issued regarding use of victim impact state-
ments that provided three forms: one for children, one for older children and
teenagers, and one for adults. The memo also provided information about the
purpose and admissibility of statements and the process of preparation.

The 2005 preamble to the Crown Policy Manual set out that Crown counsel
owe victims a special duty of “candour and respect.” In the 2006 Crown Policy
Manual, no specific policy deals with the treatment of victims of historical sexual
abuse; there is a policy on child abuse and sexual offences generally.

An updated 2006 practice memorandum on “Child Abuse and Offences
Involving Children” compiled most policy-related factors for Crown counsel to
consider and applies both to abuse and to cases where children have witnessed
traumatic events. The memo reminds Crowns of the obligation to have a local
Child Abuse Coordinator to facilitate inter-agency coordination, act as a resource
person, and ensure cases of child abuse are assigned and scheduled as soon as
possible. It recommends updating local protocols, highlights the importance of
the Victim/Witness Assistance Program, and suggests maintaining resource lists
of programs and agencies for referral.

The memo also explains the obligation to ensure communication to victims,
including apprising victims of significant steps in the proceedings such as bail,
application for records, trial dates, and sentencing. In particular, it states victims
or their family should be aware of plea negotiations, any probation terms, or any
conditions or orders related to bail. The need for the victim’s safety is stressed in
relation to bail policies.

A practice memorandum on “Sexual Assault and Other Offences” does refer
to allegations of historical sexual abuse in the context of the use of psychological
or psychiatric evidence, the use of expert evidence related to memory, publication
issues, and the management of multi-victim or multi-offender cases. Again, the

MINISTRY OF THE ATTORNEY GENERAL 1295



lack of clarity regarding what policies apply to historical sexual abuse cases
should be rectified to provide better guidance to Crown counsel and to reassure
victims of historical abuse that their circumstances have been given thorough
policy consideration.

In the sections that follow, I will address a number of prosecutions and related
Crown work in respect of cases involving historical child sexual abuse, during the
period beginning in the early 1980s and continuing for more than 20 years. These
include pre-Project Truth prosecutions and legal opinions; opinions, investigative
advice and prosecutions in the period 1993-1996; Project Truth prosecutions;
external pressures on Project Truth prosecutions; other prosecutions within
this time period that did not arise out of Project Truth and finally, the issue of
victim/witness assistance services.

Nelson Barque Not Charged in 1982

Don Johnson Receives Investigative Brief From Ministry of Correctional
Services About Nelson Barque

On June 14, 1982, Inspector Clair McMaster, of the Ministry of Correctional
Services, sent a letter to Cornwall Crown Attorney Don Johnson enclosing a
copy of an investigative report, which attached the report of Peter Sirrs, Area
Manager of the Cornwall Probation and Parole Office, regarding former proba-
tion officer Nelson Barque. This investigation and report were discussed in detail
in Chapter 5, on the institutional response of the Ministry of Community Safety
and Correctional Services. Inspector McMaster wanted Crown Johnson to review
the report and provide an opinion. Although Mr. Johnson did not recall what
decision Inspector McMaster was asking him to make, based on Mr. Johnson’s
response it is clear that Inspector McMaster was asking him for an opinion as to
whether criminal charges should be laid against Mr. Barque.

According to Mr. Johnson, it was not common for a ministry to refer an internal
investigation of an employee to the Crown to determine whether charges should
be laid. If a government agency came to the Crown with concerns about whether
an employee had engaged in criminal conduct, the standard practice was that
the Crown would advise the ministry to take the matter to the police. Mr. Johnson
admits he did not do that in this case. Mr. Johnson also testified that he would not,
in a case like this, open a file. Crown Attorney Murray MacDonald also believed
it was very unusual for a ministry to send an internal investigation to the Crown
to review and provide an opinion on whether charges should be laid. He expected,
however, that an internal office file would be opened if such a request were made.

I am of the view that a Crown counsel providing a formal, case-specific legal
opinion to police or another investigative body should immediately open a file,
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identify what information or documents he or she is relying on, and keep a
copy of the advice or opinion provided. If Mr. Johnson had kept copies of the
documents he received from the Ministry of Correctional Services, the Crowns
who prosecuted Mr. Barque in 1995 would have had access to and knowledge of
this information.

There was no formal policy in place in 1982 dealing with the relationship of
police with Crown counsel, nor was there a policy for the review of an internal
investigative report from another ministry. The current practice memorandum
that deals with the police relationship with Crown counsel should also be
applicable to a request for a Crown opinion such as the one made to Mr. Johnson
in 1982. The policy directs that when providing case-specific advice:

The advice given by Crown counsel will likely be recorded by the
recipient in his or her police notebook. To ensure that the advice given
by Crown counsel is not misunderstood, where practicable, Crown
counsel should keep a record of the advice given. This can be done by
confirming the advice in a letter, reading the officer’s notes or having
them read back, obtaining a copy of the officer’s notes to ensure their
accuracy, or keeping contemporaneous notes of the advice. Some
Crown counsel maintain a notebook in which they keep a record of
all of the advice they give to police.

I am of the view that in this instance Mr. Johnson failed to ensure that notes,
correspondence, and records were properly kept and stored, that an opinion
provided to the Ministry of Correctional Services was recorded, and that a file was
opened with respect to the allegations.

Mr. Johnson had prior professional dealings with Mr. Barque in his capacity
as a probation officer. He did not, however, believe he was in a conflict in being
asked to provide an opinion because he knew Mr. Barque only in a professional
capacity. Mr. Barque worked as a probation officer in Cornwall for almost nine
years, from August 19, 1974, until May 4, 1982. Don Johnson was the Crown
Attorney in Cornwall from 1974 until 1991. There is a close working relationship
between the Crown and local probation officers. This was illustrated during the
prosecution of Mr. Barque in 1995, when Mr. Johnson represented Mr. Barque.
During his submissions to the Court at the sentence hearing, Mr. Johnson was able
to comment on Mr. Barque’s work as a probation officer based on Mr. Johnson’s
experience of working with him when he was the Crown attorney.

Had the police conducted an investigation and laid a charge, Mr. Johnson’s
office would probably not have handled the prosecution. In my view, if a conflict
would have precluded Mr. Johnson or his office from prosecuting Mr. Barque, that
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conflict should also have precluded Mr. Johnson from giving an opinion about
whether criminal charges should be laid. There was no conflict of interest policy
in place in 1982 that dealt with this situation. There was a 1976 memorandum
distributed to all Crown attorneys that dealt with the prosecution of police officers.
It provided that the Crown had the discretion to require an outside prosecutor
deal with the matter. This memorandum modified a previous 1971 policy that
made it mandatory for an outside prosecutor to be involved. The 1976 policy
provided that “if the charge is of a serious nature or if you are personally familiar
with the defendant you no doubt will wish to require an outside prosecutor, for
otherwise the appearance of even handed justice might be impaired.”

Although there was no policy in place, Mr. Johnson was clearly in a conflict
and should have declined to offer an opinion on this matter.

Don Johnson Provides Opinion: Insufficient Evidence to Lay Charge

In a letter dated June 22, 1982, Mr. Johnson told Inspector McMaster that he
had reviewed the material and concluded “that in the circumstances criminal
charges would not be warranted”:

My decision is based on the fact that Mr. Barque when confronted with
the allegations resigned immediately. It appears also that one of the
homosexual relationships involved an individual who was 21 years of
age, therefore, a charge under the criminal code would not succeed.

Dealing with the other individual, Mr. Robert Sheets, the fact that
he denies any homosexual relationship with Mr. Barque although
Mr. Barque admits to it, there is no support evidence, and I feel it
would be fruitless to proceed with any charge.

Mr. Johnson’s understanding was that an internal investigation had been
concluded and the Ministry of Correctional Services had determined that no
further action was necessary on its part. He considered this a factor in reaching
his conclusion.

During his testimony, Mr. Johnson was asked about the connection between
Mr. Barque’s resignation and Mr. Johnson’s decision that criminal charges
were not warranted. He acknowledged that there were other issues at play,
such as consent and the admissibility of Mr. Barque’s statement, that he
should have expanded upon in his letter. Mr. Johnson disagreed that Mr. Barque’s
resignation was irrelevant in determining whether criminal charges should
be investigated:
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Well I got the impression, I would assume, from the correspondence
from Mr. McMaster that they were quite satisfied with the fact that
Mr. Barque had resigned and that was it; that was a fait accompli
at that point.

In my view, Mr. Barque’s resignation, noted in the internal investigation
conducted by Inspector McMaster, should not have been a determining factor
in deciding not to lay criminal charges. It is the first factor mentioned by Mr.
Johnson in his letter. The resignation was clearly a relevant issue for him in
deciding whether criminal charges should be considered against Mr. Barque.
Mr. Johnson should not have placed any emphasis on Mr. Barque’s resignation
in formulating his opinion.

Mr. Johnson also concluded that criminal charges were not warranted because
one of the homosexual relationships involved an individual over the age of
twenty-one. His understanding at the time was that if the individual was over
twenty-one years old and consented, there could be no criminal charge. The
statement of C-44, who admitted to having a homosexual relationship with
Mr. Barque, indicates that he was twenty-one years old at the date the statement
was taken. In the statement, C-44 says that the relationship with Mr. Barque
lasted for “about a year” and that the last time he saw Mr. Barque was March 31,
1982. C-44’s birth date is May 13, 1961.

Mr. Johnson could not recall what materials he was given by the Ministry of
Correctional Services. He said he was not provided with C-44’s birth date and
that the information he had led him to believe that C-44 was twenty-one. He
admitted that the issue of age “could have been explored” but he “assume[d]
the investigators would have explored that and provided that information.”
Had Mr. Johnson been informed that C-44 was under twenty-one it might have
changed his perspective. A police investigation might have verified some of this
conflicting evidence.

With respect to the other individual, Robert Sheets, Mr. Johnson concluded it
was fruitless to proceed with a charge because although Mr. Barque admitted
the relationship, Mr. Sheets denied having any homosexual relationship with
Mr. Barque. The fact that Mr. Barque admitted the relationship should have
prompted Mr. Johnson to refer the matter to the police for further investigation
or advise the Ministry of Correctional Services to do so.

Another concern Mr. Johnson had was that the statement given by Mr. Barque
would be inadmissible. In the statement, he admitted to homosexual relation-
ships with C-44 and Mr. Sheets. In particular, Don Johnson was concerned about
the voluntariness of the statement since it was being given to Mr. Barque’s
employer. This concern was not articulated in his opinion letter. Mr. Johnson
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acknowledged that he should have stated that criminal charges were unlikely
because, in the circumstances, the evidence was likely inadmissible.

Mr. Johnson did not have a Crown brief when he provided his opinion to the
Ministry of Correctional Services. During his testimony, he acknowledged the
possibility that if the police had investigated in 1982, they might have uncovered
other information and possibly other allegations of abuse. He emphasized that his
opinion did not prohibit the Ministry from going to the police: “if they weren’t
satisfied with my letter, they could have walked on to the Cornwall Police
Department and said ‘look it, this is what we got, we want further investigation
and charges laid.’” Mr. Johnson testified that if presented with the same circum-
stances again he would write the opinion letter and not refer the matter to the
police: “Well, what am I going to tell the police, sir? I’m going to tell them that,
‘You don’t have any evidence to lay a charge but go ahead and conduct an
investigation.’ It doesn’t make sense to me.”

In my view, this matter should have been referred to the appropriate police
authorities for investigation. As Mr. Johnson acknowledged, the Crown is usually
asked to provide opinions to the police, presumably after an investigation has
been conducted. He could not have known whether a police investigation would
have been fruitless or whether it would have uncovered relevant evidence.

The investigative report of the Ministry was not an appropriate substitute for
a thorough and objective police investigation. Mr. Johnson did not consider the
possibility that other individuals may have been abused by Mr. Barque.

It never crossed Mr. Johnson’s mind that it may have been in the Ministry’s best
interest not to have the matter prosecuted. As discussed in Chapter 5, Mr. Sirrs felt
the resignation of Mr. Barque was an appropriate response. He concluded it was
not necessary for the Ministry to take further action because of his concern that
if the matter became public, it would tarnish the image of the Cornwall Probation
Office. In my view, Mr. Johnson failed to recognize the seriousness of the alle-
gations, which involved the breach of trust of a probation officer, and provided
inappropriate advice to the government agency.

R. v. Father Gilles Deslauriers

On July 2, 1986, Crown Attorney Don Johnson met with Cornwall police investi-
gators regarding charges against Father Gilles Deslauriers. Following the meeting,
charges were laid against Father Deslauriers for indecent assault on a male and
gross indecency, and a warrant was issued for his arrest. The investigation and
background of this matter are discussed in detail in Chapter 8, dealing with the
institutional response of the Diocese of Alexandria-Cornwall.
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Assignment of a Crown Attorney to the Prosecution

On August 25, 1986, Bruce Young, Deputy Director of Crown Attorneys,
confirmed with Mr. Johnson that Rommel Masse, a bilingual Crown, would
prosecute the matter. Mr. Johnson was not involved in the prosecution of
Father Deslauriers.

Public Interest in the Prosecution

Peter Ayling, a concerned citizen, wrote a letter to the local Crown attorney, Mr.
Johnson, on September 11, 1986, stating that he wanted to ensure that Protestants
were included in the composition of the jury since the accused was a Catholic priest.

If a French speaking jury is chosen I believe from the nature of the
population of the area from [which] the jury will be chosen that all
juryman and jury ... will be Roman Catholics. It would be naive to
believe that justice could be done in this case if the jury composition
excluded Protestants.

I therefore draw to your immediate attention the absolute necessity
of selecting a jury that will in[clude] Protestants and so guarantee
the degree of impartiality required for an exemplary decision in what
will likely become a leading case and set precedent in this [area] of
Criminal Law.

Mr. Johnson forwarded the letter to Mr. Masse and noted, “it appears this trial had
taken on religious overtones.” They did not discuss the letter further.

Preliminary Inquiry and Discussion Between Jacques Leduc
and a Victim

The preliminary inquiry in the matter took place before Justice Claude H. Paris
from September 15 to 18, 1986.

Benoit Brisson, one of the victims of Father Deslauriers, testified at the
preliminary inquiry. At the end of the first day of his testimony, Mr. Brisson was
advised not to discuss his testimony with anyone as he was returning to testify the
next day.

Gilles Charlebois, defence counsel, advised Mr. Brisson prior to his cross-
examination that he was not obliged to disclose anything he had divulged to
Father Deslauriers during confession:
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Avant qu’on commence, j’aimerais que ça soit bien clair entre vous
et moi que toute révélation que vous auriez faite au Père Gilles dans
le cadre du secret de la confession, vous n’êtes pas obligé de nous
le dévoiler en cour, à moins que vous ne le décidiez de le faire,
bien entendu.

According to Jacques Leduc, who at the time was counsel for the Diocese
of Alexandria-Cornwall, it became apparent that information that was being put
to Mr. Brisson during cross-examination might have been the subject matter of
a confession. Mr. Leduc testified that he asked Mr. Masse if he could speak with
Mr. Brisson; Mr. Masse agreed. Mr. Leduc also testified he advised Mr. Brisson
that if he believed that he was being asked about something that was discussed
in confession, he could advise the Court.

Mr. Brisson testified that Mr. Leduc advised him that everything discussed with
Father Deslauriers was considered confession:

LE COMMISSAIRE: ... je veux juste comprendre une chose là. En fin
de compte, ce que tu me dis c’est que Me Leduc te disait que si on te
parlait de choses qui auraient—

M. BRISSON: Qui avaient été discutées avec Gilles.

LE COMMISSAIRE: Au confessionnel.

M. BRISSON: Oui—bien, non, non. Non, non. Même quand c’était
dans son bureau, juste entre lui et moi.

LE COMMISSAIRE: M’hm.

M. BRISSON: Tout ce qui avait été dit entre lui puis moi c’était
en confession.

Following this discussion between Mr. Leduc and Mr. Brisson, defence counsel
asked Mr. Brisson what was discussed with Mr. Leduc. Mr. Brisson said that
Mr. Leduc reminded him to advise the Court if matters were discussed that had
been the subject of confession.

There is a discrepancy between Mr. Brisson and Mr. Leduc as to what
communications are covered by the confessor-penitent privilege. In hindsight,
the Crown prosecuting this case should not have allowed Mr. Leduc to speak
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to Mr. Brisson on this issue or any other matter while he was giving his evidence.
Alternatively, it would have been prudent if someone from the Crown’s office
were present to hear what Mr. Leduc told the witness so there would be no
misunderstanding.

However, the question of whether certain matters were privileged or not is
not relevant to the institutional response of the Ministry of the Attorney General.
As I will discuss in more detail in the section “Prosecutions Related to Alle-
gations Reported by Claude Marleau,” the courts in Ontario do not recognize
the confessor–penitent privilege. Any advice about its non-admissibility was
erroneous.

On September 18, 1986, Father Deslauriers was committed to stand trial on
seven counts of indecent assault on a male and four counts of gross indecency. He
had initially been charged with eight counts of indecent assault and eight counts
of gross indecency. Mr. Masse advised Mr. Johnson that some of the charges
had been withdrawn because of insufficient evidence.

Pre-Trial Conference

Mr. Masse wrote to Mr. Johnson on October 24, 1986, advising him that at a
pre-trial, Justice Jean Forget indicated that if Father Deslauriers pleaded guilty
the sentence would be imprisonment of fifteen to thirty days consecutive on
each count plus probation for a significant period. Mr. Masse stated that defence
counsel was distressed at the prospect of his client serving jail time and wanted
a further pre-trial to be heard before Justice Gratton, who would be presiding
over the trial.

Father Gilles Deslauriers Pleads Guilty and Receives a
Suspended Sentence

On November 10, 1986, Father Gilles Deslauriers pleaded guilty and was con-
victed of four counts of gross indecency. The remaining counts were withdrawn
at the request of the Crown. He received a suspended sentence and probation
for two years with a condition that he conform to the directives of BishopAdolphe
Proulx: “Qu’il se conforme aux directives de Monseigneur Adolphe Proulx afin
de s’assurer que ce dernier puisse exercer une surveillance efficace de l’accusé.”

Mr. Brisson recalled being advised by the investigating officers that Father
Gilles Deslauriers had pleaded guilty and received a sentence of two years
of probation. Denyse Deslauriers, Mr. Brisson’s wife, and Lise Brisson, his
mother, testified that they were frustrated by the inadequacy of the sentence in
comparison to the impact of the crime.
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Unsuccessful Request for Crown Appeal

Mr. Masse sent a lengthy letter to the Crown Law Office requesting an appeal of
the sentence imposed on Father Deslauriers. He noted:

I feel that this sentence is totally inadequate in that Mr. Deslauriers
should have gone to jail even if for only a short and sharp period of
time. This case has attracted a great deal of media attention and the
community is now in an uproar over the sentence. I felt that this case
involved a blatant breach of trust on the part of the accused and that
such a blatant breach of trust should have been met with a denunciatory
sentence. The public perception of this case is that the accused received
a lenient sentence only because of his position as a Roman Catholic
priest. Consequently, this results in the administration of justice being
held in disrepute.

Mr. Masse also wrote to Mr. Johnson advising that he was not satisfied with the
results and was requesting a Crown appeal:

It seems to me that this case concerns a blatant breach of trust on the
part of the accused and also a gross abuse of his position of authority as
chaplain at La Citadelle High School. Consequently, the facts cried out
for a term of incarceration.

In January 1987, Mr. Masse tried again to convince the Crown Law Office to
appeal, given that the Crown was appealing a suspended sentence imposed on
Father Dale Crampton, a priest convicted of sexual offences in the Ottawa area.
This appeal resulted in Father Crampton being sentenced to a period of eight
months of incarceration. In a letter to the Director of the Crown Law Office, Mr.
Masse wrote that it was important for the Crown to be consistent in similar
matters. He wrote that a media representative had already contacted him about the
Crampton appeal.

On January 21, 1987, Mr. Johnson also wrote to the Director of the Crown
Law Office and echoed Mr. Masse’s request to reconsider the appeal. Mr. Johnson
wrote that citizens of the community and the media would be calling upon him to
answer questions as to why the Crampton and Deslauriers cases were being treated
differently. He asked the Director to advise him of the principles that were con-
sidered by the Ministry in arriving at its decision with respect to these matters.

Mr. Johnson did not receive a response to this letter. He wrote a further letter
on March 23, 1987, to the Director of Crown Attorneys advising that he had

1304 REPORT OF THE CORNWALL INQUIRY — VOLUME I



read in the newspaper that the Attorney General would not appeal the Deslauriers
case. He was dismayed that he found this out from the media. In the article Mr.
Johnson referred to in his letter, Mr. Masse was quoted as saying that Father
Deslauriers’ sentence was “at the low end of the scale” and he thought he should
have gone to jail to send a message to the public. Edward Then, Director of the
Attorney General’s Crown Law Office, provided an explanation as to why the
Deslauriers case differed from the Crampton matter. The article said:

“There were similarities between the cases,” said Ed Then, director of
the Attorney General’s Crown Law office.

“Both cases were horrible, but there were differences too,” he added.

“In deciding whether to appeal each sentence, impact statements from
the court proceedings are considered,” Then said.

...
“In the case of Father Deslauriers, while it was still very serious, the
boys were 17, 18 and 19 years old. They were almost adults.

“In the case of Father Crampton, we were talking about much younger
children—ages 10 to 18.

“The devastation brought on them as a result of the incidents was
horrific,” Then said. “It was bad enough to be molested, but it also
caused them to lose their faith in God and authority.

“And it happened to quite a number of small boys over such a long
period of time in the Crampton case, too,” Then said.

No Evidence on the Distinction Between Cases

Crown counsel in both the Deslauriers and the Crampton matters requested that
the sentences imposed at trial, neither of which included a period of incarceration,
be appealed. The sentence in the Crampton case was appealed, resulting in a
period of incarceration. Mr. Then’s comments as reported in the media appear
to draw some distinction between the Crampton and the Deslauriers matters.
Unfortunately, none of the materials reviewed by the Crown Law Office in deter-
mining whether to appeal were filed as exhibits at the Inquiry. Without the benefit
of those materials, I am not prepared to comment on the decision of Crown Law
Office not to proceed with an appeal of Father Deslauriers’ sentence.
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R. v. Jean Luc Leblanc, 1986

The investigations into Jean Luc Leblanc in 1986 and again in the late 1990s
were discussed in Chapters 6 and 7, on the institutional responses of the Cornwall
Police Service (CPS) and the Ontario Provincial Police, respectively. This section
looks at the prosecution of Mr. Leblanc in 1986 following the CPS investiga-
tion into allegations of sexual abuse made by Jason Tyo and Scott and Jody
Burgess. The prosecution arising out of charges in the late 1990s will be covered
in a later section.

Crown Opinion From Don Johnson Regarding Allegations

Constable Brian Payment testified that on January 27, 1986, he met with Crown
Attorney Don Johnson regarding the Jean Luc Leblanc matter. Constable
Payment’s notes read: “Met with Don Johnson in my office: re: 531/86. Mr.
Johnson read statements and agreed charges of gross indecency be laid.”Although
Mr. Johnson could not recall this meeting with Constable Payment, he agreed
that the meeting probably occurred.

On January 27, 1986, Constable Payment swore an information containing
three counts of gross indecency against Mr. Leblanc. Mr. Johnson acknowledged
that the statements in the Crown brief alleged multiple acts that spanned over
four years. The information sworn by Constable Payment refers to one count of
gross indecency against each of three boys, rather than multiple acts against each
of them, as they had alleged. In addition, allegations of anal sex were not captured
in the charges laid. When asked about this, Mr. Johnson said he did not draft the
information but agreed that he could have amended it.

Release Conditions of Jean Luc Leblanc

As discussed in Chapter 6, Mr. Leblanc was released on an undertaking without
any condition requiring him to abstain from communicating with the alleged
victims or with other young people. Mr. Johnson testified that today restrictions
on communication with victims are automatically added to undertakings given on
release. He agreed that Mr. Leblanc’s terms of release should have included a
term that he would not be in contact with the alleged victims or any person under
the age of eighteen.

Mr. Johnson acknowledged that he could have amended the undertaking and
added terms of release. However, he did not believe there was a policy at the
time requiring that undertakings be reviewed by a Crown attorney to ensure they
had the appropriate terms of release. He explained that, at the time, he relied
heavily on the terms suggested by the police.
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Disclosure Request and Plea Negotiations

In May 1986, defence counsel for Mr. Leblanc suggested that his client might
plead guilty to one of the charges if the other two were withdrawn. Mr. Johnson
responded a few months later and suggested that Mr. Leblanc plead guilty to
two counts of gross indecency, because he felt they were “two separate and
distinct incidents and should be treated as such.” The Crown ultimately withdrew
the count related to the allegations of Scott Burgess. Mr. Johnson did not consult
with Mr. Burgess in making this decision.

Mr. Johnson testified there may have been credibility issues with regard to
Mr. Burgess. He said that if he had been aware that the three boys witnessed the
abuse on each other and that Mr. Leblanc had made an inculpatory statement to
Constable Payment, it would have minimized his concerns about Mr. Burgess’
reliability. The inculpatory statement by Mr. Leblanc was “if they felt uncom-
fortable, all they had to do was to tell me not to do it anymore and I would have
stopped right away.” This information was contained in the Crown brief.

Mr. Johnson also stated, in his August 1986 letter to defence counsel, that
with respect to sentence it was the Crown’s position that Mr. Leblanc was not in
a position of trust with the victims and that they willingly cooperated with the act.
In his testimony, he maintained his position that the victims’ willingness was a
mitigating factor. This position has been denounced and decried by experts with
whom I agree.

Mr. Johnson testified that he did not believe Mr. Leblanc was in a position of
trust vis-à-vis the alleged victims because he did not have authority over them.
He acknowledged that today, in the right circumstances, the law is such that any
relationship between an adult and a child could be characterized as a position
of trust.

Sentence

On May 13, 1986, Jean Luc Leblanc pleaded not guilty to all three counts. At trial,
on November 6, 1986, he pleaded guilty to two counts, the remaining count
having been withdrawn at the request of the Crown.

Before the trial date, Mr. Johnson received a report from Dr. John Bradford,
a psychiatrist and the Director of Forensic Service at the Royal Ottawa Hospital,
who examined and treated Mr. Leblanc between April and October 1986. Mr.
Johnson relied heavily upon the recommendations of Dr. Bradford in determining
his position on sentencing. In his conclusions Dr. Bradford recommended,
“I believe a noncustodial disposition with a Probation Order, possibly with con-
ditions of psychiatric treatment to allow more formal monitoring, is likely the
appropriate disposition in this case.”
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Mr. Leblanc received a non-custodial sentence of three years probation with
the condition that he attend a counselling program arranged by the proba-
tion office. The Crown did not appeal the sentence, which Mr. Johnson felt
was appropriate.

There were no terms in the probation order with regard to contact with victims
or youth. Mr. Johnson acknowledged that there was a policy in effect at the time
that there should be no contact with children in such matters. He did not know if
the Crown counsel who handled the sentencing asked for this condition.

Constable Payment testified that he became aware of the fact that one charge
was dropped and of the sentence only afterward. However, according to Mr.
Johnson, it was his general practice to confer with the investigating officers to tell
them what had been put on the table during plea negotiations and to ask for the
officers’ position.

Crown ContactWith Complainants

Jason Tyo testified that he was made aware of Mr. Leblanc’s court dates and
was invited to attend court for the sentencing. He believed the Crown attorney read
his victim impact statement in court.

Scott Burgess testified that he did not meet with the prosecutor and was not
told that the charges involving him were withdrawn. In addition, he was not told
about the sentencing hearing and so did not have the opportunity to attend.
Mr. Johnson acknowledged that he had no contact with Mr. Burgess.

Mr. Johnson testified that in 1986 there was no Witness/Victim Assistance
Program in the Crown Attorney’s Office. He noted that in his nineteen years as
Crown attorney in Cornwall, there was no written policy that required an alleged
victim to be contacted if charges were being dropped against an accused. He
could also recall no policy requiring Crown counsel to inform alleged victims
about what was happening with their particular charges.

Mr. Johnson explained that he assumed that the investigating officer would
contact complainants and tell them if charges were being withdrawn. According
to Mr. Johnson, investigating officers were typically involved throughout a prose-
cution and he believed they were the ones who updated complainants or victims.
It appears that in this matter the investigating officer and the victims found out
about the plea arrangement only after the fact, and thus I find that Mr. Johnson
did not inform the investigating officer, which, in hindsight, he should have.

A Missed Opportunity

Don Johnson’s failure to provide advice on these charges, and his unfortunate view
that the victims’ apparent willingness was a mitigating factor, led to Mr. Leblanc
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not being appropriately charged, in my view. Had Mr. Leblanc been charged
with additional or more serious offences, he may have received a harsher sentence
that may have included a period of incarceration or more restrictive conditions in
his probation order.

Jean Luc Leblanc pleaded guilty to two counts of gross indecency and received
a suspended sentence. He was placed on probation for a period of three years,
without a condition that he be prohibited from contacting victims. Within weeks,
he was abusing one of the same victims. His abuse of that individual and many
others is discussed in more detail in Chapter 7.

Crown Opinions Provided to the Children’sAid Society Before 1991

As mentioned in Chapter 9, on the institutional response of the Children’s Aid
Society, the Crown Attorney’s Office occasionally interacted with officials from
the CAS. Don Johnson was the acting Crown attorney in Cornwall from 1972 to
1974 and then the Crown attorney from 1974 to 1991.

Mr. Johnson testified there were infrequent calls in limited situations between
the CAS and the Crown’s office. When he was Crown attorney in Cornwall, Tom
O’Brien headed the local CAS office. Although Mr. Johnson had no recollec-
tion of meetings with Mr. O’Brien, he accepts that they had meetings. Mr. Johnson
testified that if CAS officials told him about circumstances where he believed
there was sufficient evidence of a criminal offence, he would have told the CAS
officials to contact the police. Mr. O’Brien testified that he would have expected
the Crown to tell him to go to the police if that was the appropriate thing to do.
If Mr. Johnson had told Mr. O’Brien to go to the police, he would have done so.
According to Mr. O’Brien, Mr. Johnson never told him to go to the police.

Cieslewicz Foster Home

As discussed in Chapter 9, a matter came to the attention of the Crown involving
allegations of abuse against the foster father at the Cieslewicz foster home. On
October 31, 1978, Mr. O’Brien wrote a letter to Barry Dalby, Director of Child
Welfare, Child Welfare Branch, advising him of both past and present allega-
tions made by girls in the Cieslewicz foster home. Mr. O’Brien further advised
that he would be meeting with the Crown attorney that day.

On November 1, Mr. O’Brien wrote to Mr. Dalby that he had met with Crown
Attorney Johnson, Assistant Crown Attorney Guy DeMarco, and Angelo
Towndale. The letter stated that after considering the facts presented to him,
Mr. Johnson was of the opinion that there was insufficient evidence to proceed
with any charges against Mr. Cieslewicz.
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Mr. Johnson testified that he has no recollection of this meeting. Mr. Johnson
does not know what facts were presented to him nor whether Mr. O’Brien showed
him the letter he sent to Mr. Dalby outlining the allegations. Mr. O’Brien testified
that the information provided to the Crown attorney would be fairly well reflected
in the information provided to the Director of Child Welfare.

In providing an opinion in this matter, Mr. Johnson would have relied entirely
on the information provided to him by CAS. He cannot recall what was discussed
and does not recall requesting to view the case files.

Lapensee Group Home

Another CAS matter that came to the attention of the Crown was an incident in
late 1982 at a CAS group home run by Mr. and Ms Lapensee. One of the girls
alleged that she and the other girls in the home were being sexually molested
by Brian Lapensee, the son of Mr. and Ms Lapensee. A serious occurrence
report was prepared regarding this matter, and Mr. O’Brien took the matter to
the Crown Attorney’s Office. In a letter to Robert Nadon, Program Supervisor of
the Children’s Services Area Office, dated December 2, 1982, Mr. O’Brien wrote,
“While I do not expect any action on the part of the CrownAttorney or the Police,
I have decided to discuss the whole matter with the Crown Attorney and have
made an appointment with him.”

Four days later, Mr. O’Brien wrote to Mr. Nadon again, advising that he had
met with the Crown on December 6 and that “after a brief discussion and perusal
of the report it was felt that no further legal action would be taken.”

Mr. Johnson does not recall meeting with Mr. O’Brien about these allega-
tions. He testified that perhaps the conversation was between Mr. O’Brien and
Assistant Crown Attorney Guy DeMarco, as they were close friends.

There was another incident at the same group home in April 1983, with
allegations against the same individual. The details of this incident have been
discussed in Chapter 9. On April 20, Mr. O’Brien discussed this incident with
Assistant Crown Attorney Alain Ain. Mr. Ain’s opinion was that there was no
point in pursuing charges against Brian Lapensee at that time. On April 22, Mr.
O’Brien followed up with a letter to Mr. Ain enclosing a copy of the serious
occurrence report and outlining why Mr. O’Brien felt it was not necessary to
lay charges. It does not appear that Mr. Ain was provided with a copy of the
December 1982 serious occurrence report. Nor does Mr. O’Brien, in this letter,
discuss the earlier complaints and investigation. Mr. O’Brien testified that he
did not recall why Mr. Ain was not told the entire history relating to Brian
Lapensee. Mr. O’Brien admitted he should have provided the assistant Crown
attorney with enough information for him to make a decision regarding charges.
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With respect to these incidents, Mr. Johnson testified that he thought Mr.
O’Brien was an honest individual doing the best he could with the resources he
had available to him. He hoped that in seeking an opinion from the Crown,
Mr. O’Brien would provide him with all the information he had. In both the
Lapensee and Cieslewicz cases, the police were never notified about the com-
plaints. According to Mr. Johnson, an opinion from the Crown did not prevent the
CAS from going to the police. With respect to both of those homes, Mr. Johnson
said if he did speak to CAS about these matters, his instruction would have been,
“If you have sufficient evidence, please contact the police.”

Mr. Johnson testified that, when asked by agencies for an opinion, he con-
sidered that it might be their hope that the answer they would get was that there
was insufficient evidence to lay charges. He acknowledged that this happened with
the opinions he gave.

In my view, these are examples of the Ministry of the Attorney General
providing advice to Ministry agencies without allowing for a proper and sufficient
investigation by police authorities. The Ministry here also failed to ensure that
notes and records were properly kept and stored, that opinions provided were
properly recorded, and that files were opened with respect to allegations of sexual
abuse. A policy should provide that allegations of sexual abuse reported to a
Crown counsel be immediately turned over to police authorities for investigation.

Second Street Group Home

As discussed in Chapter 6, on the institutional response of the Cornwall Police
Service (CPS), in 1989, a former CAS ward named Jeannette Antoine alleged that
she was abused at the Second Street group home when she was a child. She
recounted physical abuse and sexual acts by staff members at the group home. On
September 25, 1989, Crown Attorney Johnson met with CPS Deputy Chief
Joseph St. Denis, Inspector Richard Trew, and Mr. O’Brien. Mr. Johnson did
not recall the meeting but accepts that he was there. He agreed that a meeting with
the Director of the CAS and high-ranking police officers was significant and did
not happen often. Mr. Johnson does not recall opening a file.

Mr. O’Brien’s notes of the meeting state:

During the course of our meeting we talked about the strapping that
had taken place in the group home, and the fact that this was not
necessarily a criminal action in that it was not against any section in
the Criminal Code.

As a result of our conversation it was suggested that I send a registered
letter to Jeanette inviting her to come to see me, and that in it I ought to
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enclose a copy of our Complaints Procedure. It was suggested that if
Jeanette did not take any further action, there need be nothing further
done on our part.

It appears that no instances of sexual improprieties were discussed. Although
it is not indicated in his notes, Mr. O’Brien recalled providing the entire file to
Crown Attorney Johnson, who reviewed it and told Mr. O’Brien he did not have
to take further action.

Mr. O’Brien recalled that he went to the Crown because he knew many of
the Crown attorneys personally. It was easier for him to go directly to the Crown
and he had confidence in Mr. Johnson’s abilities. Mr. O’Brien believed that if a
Crown attorney thought the police should be involved he or she would have told
him. Mr. O’Brien did not recall if the Crown ever told him to go to the police.

Deputy Chief St. Denis remembered attending the meeting but not specifi-
cally what was discussed. He did not think anything was decided during the
meeting other than that there was no reason to go any further. He believed those
remarks came from Crown Attorney Johnson.

Tom O’Brien Advises Don Johnson HeWent Back to Police

On October 3, 1989, Mr. O’Brien had another contact with Mr. Johnson about this
matter. Mr. O’Brien’s notes read:

I was finally able to reach the Crown Attorney, Don Johnson, today and
advise him that I had gone back to the Police, my reasons for doing so,
and the kind of information I had given to them. I asked whether he
wished a copy of this material at the present time and he said he did not
because he felt if the police were going to pursue the matter further,
they would be alerting him with the information they had, whereas if
their decision was not to proceed further, then there was no point in
circulating a lot of damaging documents.

It appears from Mr. O’Brien’s notes that he went back to the police because
of information in a case worker’s notes that suggested inappropriate sexual
behaviour by CAS staff while the group home was in operation.

Mr. Johnson has no recollection of this discussion. According to Mr. Johnson,
he did not tell them not to circulate anything. His understanding was that the
police were going to investigate. Mr. O’Brien felt that the Crown’s office was
content at this point to leave the matter in the hands of the Cornwall police.
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Constable Kevin Malloy Advises Tom O’Brien Insufficient Evidence;
Crown Agrees

According to Mr. O’Brien’s notes, on February 7, 1990, Constable Kevin Malloy
advised Mr. O’Brien that there was not sufficient evidence on which the police
could proceed and the Crown attorney agreed with this decision.

According to Constable Malloy, he had credibility issues with Ms Antoine’s
statement that he discussed with Inspector Trew, and then he sought advice from
Crown Attorney Johnson. He showed Mr. Johnson all the statements and believes
Mr. Johnson read Ms Antoine’s statement in its entirety. The purpose of the
meeting, according to Constable Malloy, was to look at the issue of reasonable
and probable grounds to lay charges.

Constable Malloy understood that following this meeting, Crown Attorney
Johnson would be sending information about this matter to the Regional Director
of Crown Operations. Constable Malloy was waiting for a response from the
Crown and put the file in abeyance.

Mr. Johnson testified that he would never tell a police officer whether to lay
charges. That is not his job. His job is to instruct on evidence and procedure.

Don Johnson Sends Letter to Regional Director of Crown Attorneys

On April 4, 1990, Mr. Johnson sent a letter to Norman Douglas, Director of
Crown Attorneys, Eastern Region, enclosing the statement given by Jeannette
Antoine to Constable Malloy regarding allegations of abuse by CAS staff. The
letter stated:

Although there appears to be some factual basis for a further
investigation, I cannot find any indication of specific dates when the
alleged incident occurred, or any names and addressed [sic] of any
witnesses whom [sic] may substantiate the allegations.

Mr. Johnson further wrote that he was informed that an investigation had
been carried out in the late 1970s and certain CAS employees had been let go but
no charges were laid.

Mr. Johnson testified that it was rare for a Crown attorney to send this type of
a letter to the Director of Crown Attorneys. He did so in this case because it
involved another ministry of the government of Ontario and because the publicity
could cause embarrassment. He acknowledged that he took a different approach
here than he did with the Nelson Barque situation in 1982 because new processes
had since developed, and Crown attorneys were instructed to provide certain
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information to their Directors to make them aware of situations that might be
developing in their regions.

Mr. Johnson testified that his primary concern was a lack of specificity in the
allegations. He brought the lack of dates and names of witnesses to Mr. Douglas’
attention because it would have caused great difficulty for the Crown to prosecute
a case like this. Mr. Johnson testified that it has been his experience that complaints
of historical sexual abuse typically lack specific details relating to dates and that
certain investigative steps can be taken to determine a general time frame. He agreed
it would not have been fatal in 1990 in a historical sexual abuse case not to have a
specific date but maintained that it was necessary to have a time frame, location,
identification of the parties, and any supporting evidence that may be available.

Mr. Johnson concluded the letter:

I have not brought up the matter of laying charges with the Cornwall
Police as names and dates are not available. Should you wish to discuss
the possibility of laying charges, I would request an interview with Cst.
Malloy and myself. I await your reply.

Constable Malloy testified that between February 5 and April 4, 1990, he had
not asked Ms Antoine for names or addresses of fellow residents of the group
home and that he never asked CAS for that information either. Constable Malloy
does not recall Mr. Johnson mentioning that he was concerned about not know-
ing names and dates and said that if he had, Constable Malloy probably would
have contacted the CAS for that information.

The letter does not refer to the credibility of Ms Antoine or the concern
Constable Malloy said he had about her having a different version of the events.
Finally, the letter does not give any conclusion about reasonable and probable
grounds. Constable Malloy testified that he was surprised that the topic was not
covered in the letter because the purpose of the meeting with the Crown was to
look at the issue of reasonable and probable grounds.

This letter was copied to Constable Malloy and he recalls receiving it. He
did not raise any objections with the Crown about the letter.

Norman Douglas Requests Police Keep Investigating

Mr. Douglas wrote a reply to Mr. Johnson on April 10, 1990, advising:

You are quite correct that we ought to be very careful on these matters,
and have the police investigate every allegation of abuse. I would like you
to make sure the police begin an investigation if they already have not
done so. Perhaps Cst. Malloy can dig a little deeper to secure specifics.
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Mr. Johnson testified that he does not recall receiving this letter. He recalls
being approached in the mid-1990s by Constable Malloy and Staff Sergeant
Garry Derochie, who asked if he recalled receiving the letter. If Mr. Johnson did
not in fact receive this letter, he acknowledges that he did not follow up on his
April 4 letter. He said that at the time there were no reminder systems in place to
indicate that he had not heard back from Mr. Douglas.

As discussed in Chapter 6, Constable Malloy was not aware of this corre-
spondence or the direction from Mr. Douglas to “dig deeper” and saw this letter
for the first time during the internal investigation conducted by Staff Sergeant
Derochie in 1994. Constable Malloy testified that if he had seen this letter he
would have shown it to his superiors and continued with his investigation.

Mr. Johnson agreed that the miscommunication that resulted in his not receiving
this letter is “unacceptable.” He also acknowledged that that because Mr. Douglas’
instructions to dig deeper were not followed, many other aspects of the Jeannette
Antoine investigation were muddled up. He maintained, however, that it was not
his practice as Crown to do nothing in respect of matters brought to his attention.

This is another example wherein the Ministry of the Attorney General failed
to ensure that notes and records were properly kept and stored, that opinions
provided to police and other agencies were properly recorded, and that files were
opened with respect to allegations of sexual abuse. In my view, Don Johnson
failed to follow up with the Director of Crown Attorneys, Norman Douglas, with
respect to Mr. Johnson’s letter of April 4, 1990, regarding the investigation of
Ms Antoine’s allegations of abuse.

PoliceWaiting for Response From Crown

According to Inspector Trew, he and Constable Malloy never had a concluding
meeting to go over the whole file because they were waiting for a responding
letter from the Crown attorney. Therefore, the file was left in abeyance. It is clear
from the evidence that the police were never directed to continue with their
investigation. As I indicated in Chapter 6, the CPS should also have done more
to follow up on this matter before its re-investigation in 1994.

Crown Opinion Provided in 1994 Second Street Group
Home Investigation

In January 1994, Constable Shawn White of the Cornwall Police Service was
assigned to re-investigate Jeannette Antoine’s allegations of abuse at the Second
Street group home. As discussed in the previous section, Ms Antoine initially
came forward with these allegations in 1989. Constable White’s initial under-
standing was that the complaint dealt with physical abuse. The details of that
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investigation have been discussed in Chapter 6, on the institutional response of
the Cornwall Police Service.

During the course of the investigation, Constable White also heard allega-
tions that John Primeau, a worker at the Second Street group home, had abused
young residents. On June 14, 1994, Constable White met with Peter Griffiths,
Director of Crown Operations, Eastern Region, at his office. During this meeting,
Constable White told Mr. Griffiths how the investigation was conducted and
advised him of the three alleged incidents of sexual abuse committed by Mr.
Primeau. Constable White also told Mr. Griffiths that he had received allega-
tions of sexual abuse in other foster homes.

The fact that a number of people were making similar allegations about
occurrences in group or foster homes caused Constable White some concern.
He was also concerned that there was a systemic problem with the handling of
complaints of sexual abuse made against employees of the Children’s Aid Society
and foster parents. Constable White’s notes show a discussion about the “possible
need to develop a protocol in this area.” Although it was discussed during this
meeting, the potentially larger problem within Children’s Aid Society (CAS)
foster or group homes was not the crux of Constable White’s concern. Constable
White also testified that there was no information to suggest any criminal activity
on the part of the CAS itself.

In my view, allegations of physical and sexual abuse made against employees
and foster parents who are employed or supervised by the CAS is suggestive of
criminal activity within the institution if there were concerns about how those
allegations were handled or, more accurately, were not handled or mishandled.

Constable ShawnWhite Provides Brief to the Crown

Constable White prepared an extensive brief, which included his handwritten
notes and copies of all the written statements taken during the investigation. The
brief was provided to Mr. Griffiths. According to Staff Sergeant Garry Derochie,
the brief was sent to Mr. Griffiths rather than to the local Crown attorney, Murray
MacDonald, because Mr. MacDonald had “declared that his office might be in a
conflict” given that former Cornwall Crown attorney Don Johnson was the
consulting Crown on the original complaint and had involvement in the matters
being reviewed. When asked about his involvement in this matter, Mr. Griffiths
testified that he believes he was providing a “second opinion.” Since Mr.
MacDonald was present at a meeting with Constable White and Mr. Griffiths in
October 1994, Mr. Griffiths believed the local Crown was not precluded from
involvement in this matter.

As Mr. Griffiths did not have a specific recollection about why he was brought
in, I accept the evidence of Staff Sergeant Derochie that Mr. Griffiths was consulted
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from the outset because Mr. MacDonald’s office was in a conflict due to Don
Johnson’s previous involvement in the matters being investigated.

Constable White sought a Crown opinion in this matter because there was a
legal issue as to whether the police had a prima facie case and whether they
could lay a criminal charge. He recalled that the policy at the time was that there
had to be a reasonable prospect of conviction in cases of historical sexual assault
before the Crown would initiate a prosecution. Regardless of whether there was
such a policy specific to historical sexual assault cases, the original Crown policy
on charge screening issued on January 15, 1994, and updated on February 10,
1995, provided that if “the Crown determines there is no reasonable prospect of
conviction, at any stage of the proceeding, then the prosecution of that charge must
be discontinued.” The Crown was thus required to assess if there was a reasonable
prospect of conviction for any prosecution.

Constable White did not have reasonable and probable grounds or he would
have laid the charges. This is why he sought advice from the Crown. In my
opinion, if Constable White thought he did not have reasonable and probable
grounds, there was no need for him to seek the advice from the Crown. I accept
that police officers will occasionally seek advice or input from the Crown in
order to determine what specific charges are appropriate, particularly in cases
of historical sexual assault or other areas where the law has changed over time.
In these cases, however, I would expect that the police officer have reasonable and
probable grounds to believe that a crime was committed. Once a police officer has
established reasonable and probable grounds, he or she can consult with the
Crown about the reasonable prospect of conviction.

Meeting of Police and Crowns on October 19, 1994

On October 19, 1994, Mr. Griffiths and Mr. MacDonald met with Constable
White. Constable White testified that he had discussed the brief with Mr.
MacDonald before the meeting with Mr. Griffiths. Constable White’s notes state
that during the meeting, Mr. Griffiths said he had read the brief and “was in
agreement with us that there was no evidence to support Ms Antoine’s allegations
against Bryan Keough.” The police did not proceed with the allegations of sexual
misconduct by other workers because the complainants were not willing to make
formal complaints and had problems remembering some of the facts. With respect
to the allegations of physical abuse made by Jeannette Antoine, the Crown was
of the view that they could show only common assault, a summary conviction
offence for which the limitation period had already lapsed.

Constable White testified that the three women who made allegations of
sexual abuse against John Primeau were not prepared to file formal complaints.
According to Constable White, they were willing to speak to him about these
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allegations only “with the understanding of trying to help [him] understand what
happened in the group home.” Some of the complainants were willing to proceed
with their allegations of physical abuse. These allegations included being put
through a wall and being hit with a belt with enough force to cause bleeding.
With respect to the latter allegation, Constable White did feel that this was
excessive punishment. He sought the advice of Mr. Griffiths as to whether this
constituted more than common assault.

Although certain details contained in the brief were not discussed during the
meeting, Constable White had the impression that Mr. Griffiths had a good
understanding of all the facts outlined in the brief. Mr. MacDonald had no
recollection of the allegations that were the subject of this investigation or
of this meeting with Mr. Griffiths and Constable White. However, he does not
deny that he attended the meeting, reviewed the brief, and discussed it with
Mr. Griffiths.

Peter Griffiths’ Opinion Letter: No Charges

Shortly after the meeting, Mr. Griffiths provided a written opinion to Constable
White in a letter dated October 24, 1994. Regarding the allegation of sexual
abuse made by MsAntoine against Bryan Keough and Derry Tenger, Mr. Griffiths
concluded:

Given the nature of this allegation, the age of the complaint and the
lack of confirmatory evidence, it is my opinion that you do not have
reasonable and probable grounds for the laying of any charges arising
out of this complaint.

With respect to the allegations of sexual misconduct by other victims, Mr.
Griffiths’ opinion was that they were “subject to several apparently insurmount-
able impediments”:

I understand that none of the victims wish to make a formal complaint
to the police about any sexual assault suffered by them in the
1970s notwithstanding that they have had every opportunity and
encouragement to do so during the course of this investigation and
indeed the last fifteen years. Some of the victims have been adamant
to the point of hysteria on this instruction to the police.

The second great impediment is that the memories of various victims
are severely impaired. They appear to have a very limited ability to even
recall the outline of these events complained of. They are incapable of
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identifying their abusers, naming a time or place for the alleged
offences, or providing the most straightforward details that can be
used to support their allegations.

Mr. Griffiths’ opinion was based on the brief prepared by Constable White and
information he received from Constable White during the meeting of October
19. Mr. Griffiths testified that he always depended totally on the police and the
information they provided: “I’m not an independent investigator.”

In terms of the first “impediment” mentioned in his opinion letter, Mr. Griffiths
clarified during his testimony that this applied to the complaints of both the
physical and the sexual assaults. Even though he believed the complainants did
not want to proceed with the allegations of physical assault, Mr. Griffiths provided
an opinion on the limitation period. This is inconsistent with the evidence showing
that the complainants were willing to proceed with the allegations of physical
abuse. Constable White’s notes, for example, indicate that C-84 wanted the
police to investigate his allegations of physical abuse “and if possible lay the
appropriate charges.”

Mr. Griffiths obtained the information that none of the victims wanted to
make a formal complaint from Constable White. He acknowledged that the
written brief would not necessarily have left him with that impression. Indeed, the
brief contains statements that suggest alleged victims were willing to proceed. A
statement was taken from C-84, who alleged physical abuse by staff at the Second
Street group home. At the end of the statement, C-84 said:

At this time I feel I have told you all I know or remember through
counselling. I may remember more and at such time if I feel it would
help I will contact you. But this is all there is at this time.

During their testimony, both Mr. MacDonald and Mr. Griffiths agreed that
this statement does not suggest that C-84 was not willing to proceed. Mr. Griffiths
explained that Constable White did not advise him about the willingness of
each complainant individually but rather told him that collectively all of the
complainants, other than Ms Antoine, were unwilling to proceed.

Mr. Griffiths also testified that there was no discussion with Constable White
about difficulties he was having in getting witnesses to come forward and whether
he could get them to come forward by some other means. Mr. Griffiths also
admitted that he did not have a specific recollection today of Constable White
telling him that all complainants other than Ms Antoine did not want to proceed.
However, Constable White’s notes of the meeting on October 19 do mention
“the fact that none of complainants were willing to make a formal compl[aint].”
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It is logical that information about whether or not an alleged victim wishes to make
a formal complaint would be within the knowledge of the investigating officer,
and therefore I believe that Mr. Griffiths was so advised by Constable White. It
is unfortunate, however, that more was not done in respect of the allegations,
such as notifying the CAS about them.

Should the CAS Have Been Notified?

The Director of the Children’s Aid Society, Richard Abell, was not provided
with the brief for this investigation. Apart from being informed that Ms Antoine
made allegations against Mr. Keough, he was not given the names of additional
alleged victims or abusers. He testified that, having since seen the brief, he
believes it is something he should have reviewed at the time given the extent of
the allegations: “If I could do it over again, I would have pressed much harder to
get the details of his findings. I didn’t and that was a failing of mine.”

Mr. Abell suggested that had the CAS known of the allegations made during
Constable White’s investigation, an effort could have been made to connect with
the alleged victims to obtain additional information and provide them support.
Knowledge of the allegations would also have given Mr. Abell a different picture
of MsAntoine and “a more sympathetic picture of the entire situation.” In addition
to being able to reach out to some of these former wards, having this information
would have allowed Mr. Abell to take steps internally to satisfy himself that such
circumstances would never arise again. In particular, he could have reviewed
what had happened in the past and, even if the police did not take action, the
CAS in its role as an employer could have done so.

At the time he provided his opinion, Mr. Griffiths did not consider sending a
letter or report to the Director of the CAS. He testified that in retrospect, perhaps
he viewed the issue too narrowly: “I was being consulted about a specific issue.
I thought I was responding to that issue in returning the material to Officer White
... I would hope if this came to me today it would be reported to the CAS.” In
hindsight, Mr. Griffiths believes that perhaps he should have reported to the CAS
or suggested the police do so.

There were two reporting issues that arose in this case. The first is the duty to
report allegations of abuse of children to the CAS. Mr. Griffiths was not the only
witness to testify that there was a lack of clarity surrounding the obligations
under the duty to report. The duty to report issue was further complicated in this
situation by the fact that allegations were made against individuals who were or
had been employed by the CAS or who were otherwise supervised by them, as
the agency they were to report to. Since this situation arose, the Child Protection
Protocol: Coordinated Response in Eastern Ontario was drafted in 2001. This
protocol provides direction when an investigation involves potential conflicts of

1320 REPORT OF THE CORNWALL INQUIRY — VOLUME I



interest and, in particular, when complaints are made against employees of the
CAS. I am pleased that this protocol now addresses this situation.

The second reporting issue that arose was whether the CAS should be contacted
in its role as the employer of the individuals accused of abuse. There is an
understandable concern about reporting the results of an investigation to third
parties, especially an employer, in cases where no charges are laid. Mr. Griffiths
acknowledged this concern and said that if he found himself in that situation
again he would consider that issue before he would, for example, notify the
CAS. In my view, the protection of children trumps the privacy interests of
any employee who in the course of employment with a public institution works
with children.

Murray MacDonald’s Advice During Investigation of
David Silmser’s Complaint

The complaint made by David Silmser to the Cornwall Police Service in 1992
regarding allegations of sexual abuse by Father Charles MacDonald and
probation officer Ken Seguin has been covered in extensive detail in Chapter 6,
on the institutional response of the CPS. Cornwall Crown Attorney Murray
MacDonald interacted with CPS officers about the investigation into Mr.
Silmser’s allegations. He also provided an opinion not to proceed with charges
once Mr. Silmser indicated that he did not want to continue with or partici-
pate in the criminal investigation.

Murray MacDonald was appointed Crown attorney for Cornwall in 1992.
Early in his career, he gained experience in the prosecution of historical sexual
assault cases through his work on cases arising out of the St. Joseph’s Training
School investigation. He was one of five members on the prosecution team led by
Robert Pelletier. Because of this experience, Mr. MacDonald was familiar with
some of the unique characteristics of victims of childhood sexual abuse, including
their reluctance to disclose allegations and the fact that many victims provide
incremental disclosure.

Investigative Advice to Constable Heidi Sebalj

As discussed in Chapter 6, Constable Heidi Sebalj met with Crown Attorney
MacDonald only once during her investigation, on March 2, 1993, according to
her notes. However, Mr. MacDonald recalls having numerous meetings with
Constable Sebalj.

According to Mr. MacDonald, Constable Sebalj first met with him in February
1993 and filled him in on the case. It was an informal meeting. He recalled that
they met to discuss this case between seven and ten times between February and
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August 1993. Most of these meetings were between February and April or May;
he saw her only once in June or July because she was attending a course at the
Ontario Police College or she was otherwise absent. He disagreed with the
suggestion that Constable Sebalj was not actively involved in the investigation
between late April and August 1993. He thought there was follow-up “that had
gone nowhere” and that she was on vacation and attending Ontario Police College
part of that time. In considering the institutional response of the Cornwall Police
Service, I found that no work was done on the case during these months.

According to Mr. MacDonald, the first two meetings were close together and
subsequent meetings were on a weekly or bi-weekly basis. He testified that
this number of meetings between the Crown and investigating officer was
“unusual” but was due to unusual circumstances. This was not a “run of the mill
assault case” and it became more complex every time he and Constable Sebalj
spoke. Although the case was not legally complex, factually it took many “twists
and turns.”

Staff Sergeant Luc Brunet, who was Constable Sebalj’s supervisor, was aware
that she was having informal meetings with Mr. MacDonald. Although her notes
indicate only one meeting, Staff Sergeant Brunet recalled Constable Sebalj telling
him on more than one occasion that she had met with the Crown attorney.

Most of these meetings between Crown Attorney MacDonald and Constable
Sebalj were informal, often in hallways. Crown attorneys were in court four or
five days a week and the only way police could get in touch with them was to meet
at the courthouse. Mr. MacDonald did not take notes of these meetings and did
not recall Constable Sebalj taking notes either. He testified that his practice
changed after this case.

During the first meeting, the CPS Constable advised him that she was having
difficulty with the case, which she felt was sensitive because of the target of the
investigation. According to Mr. MacDonald, Constable Sebalj told him she was
not close to having reasonable and probable grounds and she wanted to know
where to go to help construct those grounds. She indicated she had just started her
investigation. Mr. MacDonald believes she was seeking his assistance in
part because this was a high-profile matter with a high-profile accused. He had
the impression that her difficulties partly stemmed from Mr. Silmser and his
personality as well as the nature of the allegations.

Mr. MacDonald recalls that in either the first or second meeting, Constable
Sebalj showed him the handwritten statement provided by David Silmser. In this
statement, Mr. Silmser made allegations against Father MacDonald and proba-
tion officer Ken Seguin. Murray MacDonald knew Mr. Seguin and had dealt
with him in a professional capacity for years. He did not know Father MacDonald
but understood he was an active priest.
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Murray MacDonald read the statement and thought there was a need for more
detail about a number of things. In particular, he was concerned about a reference
to a judge being present when criminal conduct was taking place. There is in
fact no reference to a judge in Mr. Silmser’s statement. Mr. MacDonald testified
that if the reference was not in the statement then Constable Sebalj told him
about the judge. There is also no reference to a judge in Constable Sebalj’s notes.
Despite this, Mr. MacDonald is certain that Constable Sebalj knew in February
or early March that a judge had been implicated in Silmser’s allegations. That was
the first person he instructed her to get more information about. I have not seen
or heard any evidence from Constable Sebalj’s investigation or the evidence
given by Mr. Silmser himself that suggests that he referred to a judge in February
or March 1993. As discussed in Chapter 12, on process, I did not have the benefit
of Constable Sebalj’s evidence.

Mr. MacDonald also wanted more information about the probation officer.
In his statement, Mr. Silmser did not provide any details of the abuse by Mr.
Seguin. Mr. MacDonald instructed Constable Sebalj to ask the complainant to
provide more information about the probation officer.

As discussed in detail in Chapter 6, on January 28, 1993, Sergeant Ron
Lefebvre, Constable Sebalj, and Constable Kevin Malloy interviewed Mr. Silmser.
Although Constable Sebalj told Murray MacDonald she had met with Mr. Silmser
before their first meeting, he doesn’t recall if he knew about this lengthy interview
of Mr. Silmser in January 1993. Constable Sebalj never showed him the transcript
of that interview or the officers’ notes. In fact, the only document Mr. MacDonald
saw between February and September 1993 was the handwritten statement from
Mr. Silmser. As will be seen later, these notes were important in terms of providing
details about the allegations against Mr. Seguin.

On March 2, 1993, Constable Sebalj met with Mr. MacDonald at the Criminal
Investigation Bureau (CIB) office and he asked her about the progress of the
investigation.After providing him with some details of her investigation, Constable
Sebalj’s notes indicate that Mr. MacDonald became concerned about her grounds.
He suggested that she meet with the victim and asked to be kept up to date. Mr.
MacDonald’s recollection of this meeting is that Constable Sebalj had some bad
news about some of the investigative follow-up she was doing. He said they
discussed strategy with respect to the investigation, and the meeting was not just
a two-minute meeting, as Constable Sebalj’s note suggests.

Although Staff Sergeant Brunet did not recall knowing that the Crown had
concerns about Constable Sebalj’s reasonable and probable grounds, he knew
she had concerns about her grounds throughout the investigation. These concerns
started before March 2, 1993, because she was sharing her concerns with Staff
Sergeant Brunet in early February.
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Mr. MacDonald testified that Constable Sebalj was not looking for legal
advice but wanted suggestions about where to turn next in collecting evidence.
Mr. MacDonald did not suggest to her until weeks later that she should confer with
her supervisor. He thought Constable Sebalj came to him for advice because the
Cornwall Police Service was encumbered by illness and the staff was over-
whelmed with work. She was very busy, as was her supervisor, Staff Sergeant
Brunet, so Mr. MacDonald thought it would be more expedient if he “cut to the
chase” and advised her to obtain certain additional information.

Murray MacDonald testified that he never considered speaking to the Chief
of Police or the Deputy Chief about the investigation in the context of resources
in the CIB. He did not consider going to any of Constable Sebalj’s superior
officers to discuss her ability to conduct the investigation. Constable Sebalj
seemed to be complying with his requests and “showing due diligence and a
keen interest in the case.”

Mr. MacDonald characterized Constable Sebalj as a new officer starting out
with average ability but who got better and more skilled as time went by. The
Crown attorney felt that she was over her head and needed guidance from
someone, and he thought he could help her in this case to keep her head above
water. Mr. MacDonald expected that Constable Sebalj might have gone to Staff
Sergeant Brunet for assistance earlier if he had not been trying to provide her
with investigative help. Looking back, he agrees that Constable Sebalj would
have been better served getting advice from Staff Sergeant Brunet, since he was
a better investigator than Mr. MacDonald: “[T]hat’s his job.” Mr. MacDonald
testified that he accepts responsibility for his advice: “I took on the role of trying
to advise on investigating and if she took any wrong turns as a result of my
advice in terms of investigating I take responsibility for that, not Heidi.”

I am of the view that Crown counsel and police officers should be encouraged
to collaborate. The current Crown practice memorandum on the relationship
between Crown counsel and the police provides, “While the mutual indepen-
dence of the relationship is of fundamental importance, account should also be
taken of the need for mutual co-operation and reliance at all stages of an inves-
tigation and court proceedings.” It also states, “While it would be generally
inappropriate for Crown counsel to provide the overall direction for an investi-
gation, it is proper for Crown counsel to advise the police on legal issues.” I
believe that Mr. MacDonald may have gone too far in providing direction to the
investigation, which perhaps should have come from others at the CPS. He was
doing so without the benefit of a Crown brief and without having reviewed any
of the notes or witness statements. The problem was compounded by the fact
that Constable Sebalj was a relatively new investigator, with little supervisory
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support, dealing with allegations of historical sexual abuse that were bound to
become a high-profile case if charges were laid.

According to Mr. MacDonald, the first thing he told Constable Sebalj was to
get a more detailed statement. He also suggested that she seek out other altar
boys and records such as school records and information about where Mr.
Silmser’s family lived at the time of the alleged abuse. Constable Sebalj’s notes
show that she called Mr. Silmser and requested that he contact the school board
to obtain records as early as February 3, 1993. Mr. MacDonald could not recall
if he was aware that she had done this by this time.

At no time did Mr. MacDonald suggest to Constable Sebalj that she inter-
view Father Charles MacDonald. According to Murray MacDonald, “she had
nothing to interview him on.” He thought Constable Sebalj advised him that
Malcolm MacDonald, counsel for Father MacDonald, told her that Father
MacDonald was prepared to take a polygraph, and Murray MacDonald told her
not to do the polygraph.

As mentioned above, the Crown attorney was aware that Mr. Silmser had
made an allegation against probation officer Ken Seguin but had not provided any
additional details. Mr. MacDonald testified that he asked the Cornwall Police
Service to look more closely at Mr. Silmser’s reasons for not wanting to proceed
against Mr. Seguin. He did not ask the officers to inquire into whether there had
been any contact between Mr. Silmser and Mr. Seguin. Mr. MacDonald did not
recall turning his mind to the question of whether it was possible Mr. Seguin
had exerted influence over Mr. Silmser, the alleged victim.

Should the Children’s Aid Society Have Been Notified of
David Silmser’s Statement?

Murray MacDonald was aware that Mr. Seguin was a probation officer in Cornwall
and that Father MacDonald was an active priest. Both of these professions involve
regular contact with children and youth. With respect to Father MacDonald,
Murray MacDonald did not think there was enough evidence to report the matter
to the Children’s Aid Society at the time. He “didn’t think the CAS would have
the success that the CPS could have.” This statement exhibits a lack of under-
standing about the role of the CAS. Unlike the police, the CAS is not concerned
with trying to secure a conviction but rather with the protection of children.

Regarding the allegations against Mr. Seguin, in Murray MacDonald’s view
there was no obligation to notify the CAS of an unsubstantiated, unfounded
allegation. He thought there was not sufficient information regarding Mr. Silmser’s
allegation against Mr. Seguin to report to the CAS. Again, the Crown attorney did
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not have any of the details provided to the CPS officers during their interview of
Mr. Silmser on January 28, 1993.

The Crown attorney testified that he knew about the duty to report and thought
he understood it well, but in hindsight he agreed that after reading Mr. Silmser’s
statement there was a duty to report. The issue of giving notice to the CAS did not
arise until Mr. MacDonald conferred with Staff Sergeant Brunet and later Chief
Claude Shaver in the fall of 1993. Mr. MacDonald did not have any concerns
about providing the CAS with the information; he just did not know how he
would articulate a report at that point. It is unfortunate that he did not suggest to
Constable Sebalj or Staff Sergeant Brunet that the CAS be notified.

Murray MacDonald Learns David Silmser Is Negotiating
With the Church

At one point, Constable Sebalj advised Murray MacDonald of a negotiation
between Mr. Silmser and the Diocese. He thinks he was told about this during their
second or third meeting in approximately late February or early March 1993:
“She told me that he had expressed to her the desire to commence a lawsuit.”
Although in his statement to the Ontario Provincial Police (OPP) in July 1994,
he said that Constable Sebalj told him about this in March or April 1993,
Mr. MacDonald testified that he thinks the reference toApril was wrong and it was
more likely to have been March.

Mr. MacDonald’s impression was that Mr. Silmser took the initiative to contact
the Church. It is clear in my mind that although Mr. Silmser first reported the
matter to the Church, it was the Diocese that initiated the settlement discussions.
Mr. MacDonald did not know at the time if Mr. Silmser had a lawyer but presumed
he did. He recalls speaking in the spring of 1993 to Don Johnson, a lawyer in
Cornwall, who said that he had been approached by Mr. Silmser but was not
interested in representing him. Although the Crown attorney was aware there
was direct contact between Father MacDonald’s lawyer, Malcolm MacDonald,
and Mr. Silmser, he presumed another lawyer was involved during settlement
negotiations because he thought the minutes of settlement had to go to a lawyer
for an independent opinion.

Mr. MacDonald initially thought Sean Adams was Mr. Silmser’s lawyer.
Mr. MacDonald later learned that he was involved only in providing independent
legal advice at the conclusion of the settlement and was not involved in the
negotiations. The extent of his involvement was to explain the document to
Mr. Silmser and witness his signature.

The Crown attorney was also told that Constable Sebalj had conferred with
Malcolm MacDonald. In Murray MacDonald’s experience, it is not often that
the accused’s lawyer contacts the investigator during the investigative stage:
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“I wouldn’t say it’s the only time I’ve ever seen it happen, but it’s very rare.”
Murray MacDonald told Constable Sebalj to keep him apprised of any informa-
tion Malcolm MacDonald relayed to her. He said he would not have discouraged
her from speaking with him and probably would have said she should use him as
a source of information. Police investigators should be careful when speaking
to defence counsel during their investigation in order to guard against being
influenced by defence counsel or relying on them for evidence that should be
independently ascertained.

Murray MacDonald’s DiscussionsWith Malcolm MacDonald and
Jacques Leduc

Murray MacDonald received calls from Malcolm MacDonald two or three times
regarding this matter. Initially Murray MacDonald was under the impression
that Malcolm MacDonald was the lawyer for the Church, but Constable Sebalj
informed him that he represented Father MacDonald. In his statement to
the OPP in July 1994, Murray MacDonald said that Malcolm MacDonald
first contacted him approximately four to six weeks before the settlement was
reached. During his testimony, however, he stated that this time estimate was
incorrect and that the first time they spoke was before July, probably in April.
Murray MacDonald knew Malcolm MacDonald had been a Crown attorney. He
did not know him on a personal level but dealt with him professionally on a
weekly basis.

The first call with Malcolm MacDonald was brief. Malcolm MacDonald told
Murray MacDonald that Mr. Silmser had cause to be angry with the Church for
not supporting him and his mother years ago. Murray MacDonald presumed he
meant that the priest and the Diocese were inclined to negotiate with Mr. Silmser
because they felt he had been wronged generally by the parish or by a priest.

Murray MacDonald’s impression was that Malcolm MacDonald was trying to
stay on “high ground” in disclosing to the Crown that he was trying to pursue a
civil settlement during the course of a criminal investigation. Murray MacDonald
thought Malcolm MacDonald was doing this because he knew that although this
was lawful, it could still have potential ramifications for the criminal investiga-
tion, and he was trying to give the Crown notice and proceed in an open fashion.

The second call Murray MacDonald received from the priest’s lawyer was
in late August or early September 1993, immediately after Constable Sebalj told
him that the settlement had been reached. During this call Malcolm MacDonald
advised that a settlement had been reached. He also said he could have easily
discredited Mr. Silmser in a criminal trial; they considered it a nuisance claim and
so settled and gave the complainant some money for counselling. According to
Murray MacDonald’s evidence, the tenor of this conversation was different from
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the first call, and he felt uncomfortable. It concerned him because it was more
“dismissive of the complainant’s” credibility and also left him with the impres-
sion that Malcolm MacDonald could believe that the settlement would also end
the criminal case. Murray MacDonald testified, “So I specifically told him, ‘As
you know, this will not end the criminal case,’ because I wanted to make it very
clear at this point, now that I was sensing this new attitude.”

His message was that the criminal investigation would continue and that
charges might be laid. He believed that Malcolm MacDonald got that message
loud and clear. The fact that Malcolm MacDonald appeared to believe the civil
settlement would end the criminal case did not raise a red flag for the Crown
attorney: “I thought that he had the impression from the discussions with the
complainant or his lawyer that if he got the settlement that that’s all he wanted.”
Murray MacDonald also thought that Malcolm MacDonald was presuming that
as a result of the settlement, the Crown and police would no longer have an
interest in the matter. It did not cross Murray MacDonald’s mind that Malcolm
MacDonald had obstructed justice.

This is difficult to understand. If Malcolm MacDonald was contacting the
Crown attorney during the investigation and before knowing whether charges
would be laid, Murray MacDonald should have been suspicious that something
was not right. By the time Murray MacDonald received the second phone call from
Malcolm MacDonald he should have known that the civil settlement was related
to the criminal investigation. We now know that during this second phone call,
Malcolm MacDonald knew the release contained a clause providing that the
settlement would end the criminal investigation.

Murray MacDonald also had contact with Jacques Leduc, a lawyer repre-
senting the Diocese. He believed this was after his second call with Malcolm
MacDonald. Murray MacDonald did not know Mr. Leduc was involved until
this conversation, although he was not surprised, as he knew Mr. Leduc acted
for the Diocese on other matters. Murray MacDonald knew Mr. Leduc profes-
sionally but not socially.

According to Mr. MacDonald, Mr. Leduc contacted him to advise him that the
Church had reached a settlement with Mr. Silmser. The tenor of this call was
akin to that of the first call with Malcolm MacDonald. Murray MacDonald
thought Mr. Leduc called him in order to be transparent about the negotiations and
demonstrate that he was not trying to interfere with the police investigation.
However, because of the second call received from Malcolm MacDonald, Murray
MacDonald thought it was important that he also caution Mr. Leduc that the
criminal case would continue. Both lawyers told Murray MacDonald that they
understood this. I am of the view that Murray MacDonald was too trusting in
these circumstances.
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Although there is no mention of Murray MacDonald’s conversation with
Mr. Leduc in his statement to the OPP in 1994, the Crown attorney is certain
he spoke to the Diocese lawyer about this matter. Mr. Leduc testified that he
had a brief meeting with Murray MacDonald at the Provincial Court before
the settlement with Mr. Silmser was concluded. Mr. Leduc testified that he told
Mr. MacDonald that he acted for the Diocese and was about to settle a civil
claim with Mr. Silmser. He also advised him of the circumstances of the
settlement. Mr. Leduc testified that Mr. MacDonald’s response was “do what
you have to do.” Murray MacDonald also told him that if the criminal process
continued it would do so notwithstanding the civil settlement.

Although there is some discrepancy in the evidence about how they commu-
nicated, I accept that Murray MacDonald and Mr. Leduc had a conversation and
that both lawyers have roughly the same recollection of what was said. The
only distinction between the two accounts is that Mr. MacDonald recalls that
Mr. Leduc called him after the matter had been settled and Mr. Leduc recalls
that the contact was before it was settled. If it was after the matter had already
been settled, Murray MacDonald should have been suspicious of the reason
for the call.

In his statement to OPP, Malcolm MacDonald said he went to see Crown
Attorney MacDonald and discussed the settlement. When Malcolm MacDonald
said that the settlement would cover the totality of the matter, both civil and
criminal, Murray MacDonald replied something to the effect of “well fine, if
everybody’s happy, I’m happy.” Murray MacDonald strongly disagrees with this
statement and flatly denies that he had knowledge that the settlement would
stipulate that both civil and criminal matters would come to an end. I find that
Murray MacDonald did not have knowledge that the settlement involved the
criminal proceedings.

Constable Heidi Sebalj Locates Additional Victims

As discussed in Chapter 6, Constable Heidi Sebalj interviewed individuals in
March and April 1993 who also alleged that Father MacDonald had sexually
assaulted them in their youth.

According to Murray MacDonald, on the eve of the settlement, Constable
Sebalj contacted him and told him that her investigation had come up with an
indication that Father MacDonald had “homosexual tendencies.” She had spoken
to someone who was reluctant to assist the police investigation but who claimed
to have had homosexual relations with Father MacDonald. In his 1994 OPP
statement, Murray MacDonald noted that this was the first time in many contacts
he had with Constable Sebalj where there was “something in favour of the
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complainant, as oppose[d] to against his credibility.” He further stated that he
asked if the police now had reasonable and probable grounds and was told they
still didn’t feel they had enough to believe Mr. Silmser, who by this time “was
telling them to go away anyway.”

Murray MacDonald’s recollection is that Mr. Silmser had provided Constable
Sebalj with two or three names and early on she determined that they did not
provide corroborative evidence. On the eve of the settlement, Constable Sebalj
told him about two people who she had heard might have been victims of
Father MacDonald or have knowledge of Silmser’s allegations. As mentioned
in Chapter 6, one of them alleged that Father MacDonald had abused him but
did not want to become involved in the matter. The other person did not want
to be a complainant but was willing to testify about being abused by Father
MacDonald.

It is apparent from Constable Sebalj’s notes that in March 1993 C-56 and
C-3 alleged that Father MacDonald had sexually abused them. Murray MacDonald
was not aware of this information at the time. In April 1993, Constable Sebalj
talked to an individual who did not allege any abuse by Father MacDonald but
said that “under his bed there was a box full of skin mags.” He later said that
Father MacDonald had taken him and his friend to his bedroom and shown them
the magazines. They were eleven or twelve at the time. When he testified at the
Inquiry, Murray MacDonald could not recall if he was told about this.

He testified that the police had moved from weak to strong suspicions regarding
Father MacDonald because of one witness in particular. He acknowledged that
by September 1993, there was the possibility that there were other victims out
there. They had not yet been identified, and Murray MacDonald said that
Constable Sebalj was trying to find them. He knew it was common in cases of
child sexual abuse that a perpetrator abused more than one child. He also knew
that a large number of victims do not have the wherewithal to make it to criminal
court as complainants and many do not even go to the police at all.

Mr. MacDonald testified that despite the information Constable Sebalj received
from C-3 and C-56, she never formed a subjective view that she had reasonable
and probable grounds to lay a charge before Mr. Silmser insisted he did not want
to proceed further.

Murray MacDonald Discusses the SettlementWith CPS

On or around September 8, 1993, Murray MacDonald met with Staff Sergeant
Brunet and Constable Sebalj in Staff Sergeant’s Brunet’s office. The CPS officers
reported that they had spoken to Mr. Silmser and he did not want to continue
with the criminal investigation.
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Mr. MacDonald was shown a copy of correspondence the Cornwall Police
Service received from Malcolm MacDonald enclosing a statement from Mr.
Silmser saying he no longer wished to proceed with criminal charges. This struck
Murray MacDonald as reflecting Malcolm MacDonald’s belief that the police and
Crown would no longer be inclined to proceed with the criminal investigation
after the civil settlement was reached. Murray MacDonald was concerned that
Malcolm MacDonald did not seem to have listened when Murray MacDonald told
him that the criminal matter would continue regardless of the civil settlement.

It was clear to Murray MacDonald that Mr. Silmser’s decision to withdraw the
complaint was tied to the settlement. Mr. MacDonald presumed that Mr. Silmser
decided after receiving the money that he was not interested in proceeding with
the criminal case any further. Alternatively, he may have felt that because of the
civil settlement, the police would no longer be interested in the case. That is
why Mr. MacDonald sent the officers back to advise Mr. Silmser that he was
incorrect in his presumption that the police were not interested in continuing
with the investigation.

According to Mr. MacDonald, Constable Sebalj told him that the second
time she saw him, Mr. Silmser displayed more anger and said, “Why should I
do anything for you guys? You didn’t do anything for me when I needed you,
so why should I cooperate now?” On September 13, Constable Sebalj advised
Mr. MacDonald of a meeting she was to have with Mr. Silmser later that morn-
ing. According to her notes, Mr. MacDonald said she should satisfy herself
that Mr. Silmser “acted of his own free will.” Mr. Silmser did not show up for
the meeting.

Mr. MacDonald presumed that if the settlement had not been reached, Mr.
Silmser would have continued his dealings with Constable Sebalj. However, he
did not think to look at the settlement document to see if it precluded Mr. Silmser
from continuing with the criminal investigation. He assumed that Mr. Adams
would have told Mr. Silmser that any bar to criminal proceedings is unenforce-
able and illegal. Mr. MacDonald still believed all of the lawyers involved in the
settlement were acting diligently and in good faith.

Mr. MacDonald testified that he did not turn his mind to the possibility of
undue influence. He recognized there was a power imbalance but thought the
settlement was part of Mr. Silmser’s “agenda that he’d set out to do and that he
had succeeded.” He did not think the power imbalance would have consequences,
except reducing the amount of the money Mr. Silmser received from the settle-
ment. Although Murray MacDonald considered the possibility that Father
MacDonald and the Diocese hoped that if they reached a civil settlement, Mr.
Silmser might give up or soften his story, he did not consider that they were not
likely to negotiate a settlement without some certainty that this matter would be
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concluded. Murray MacDonald testified he did not turn his mind to the possibility
that the Diocese and Father MacDonald were trying to keep the allegations out
of the public eye.

Correspondence Between Staff Sergeant Luc Brunet and
Murray MacDonald in September 1993

As discussed in detail in Chapter 6, Staff Sergeant Brunet wrote to Murray
MacDonald on September 9, 1993, stating that the Cornwall Police Service had
received a letter from Malcolm MacDonald. A statement from Mr. Silmser was
attached, indicating that he had received a civil settlement and no longer wished
to proceed with criminal charges. Staff Sergeant Brunet wrote that he under-
stood the Crown’s office did not prosecute without the full cooperation of the
victim and requested Murray MacDonald’s direction in this regard.

Staff Sergeant Brunet testified that when he spoke to Murray MacDonald
and wrote this letter, he had not reviewed Constable Sebalj’s notes, had not seen
any witness statements, and had not put his mind to whether there were reasonable
and probable grounds to lay charges.

Although it is not mentioned in Staff Sergeant Brunet’s letter, Mr. MacDonald
recalls that they discussed the issue of reasonable and probable grounds. Staff
Sergeant Brunet does not recall discussing reasonable and probable grounds or the
strengths and weaknesses of the case with Murray MacDonald. However, he tes-
tified it is possible they discussed more than just the uncooperative complainant.

Mr. MacDonald testified that at some point Staff Sergeant Brunet asked him
for a letter. Mr. MacDonald did not consider at that time that there might be a
problem with the legality of the settlement or consider whether it should be investi-
gated. Unfortunately, he did not think to see a copy of the settlement before writing
his opinion letter.

On September 14, 1993, Murray MacDonald wrote a letter to Staff Sergeant
Brunet as requested. The letter reads:

It is our policy not to compel victims of sexual crimes to proceed
against their wishes. Also, the officer was tentative on the issue of
R. and P.G. before this so-called “settlement”. Grounds are now
even further obfuscated by the fact that he has evidently used this
threat of criminal prosecution as a means of furthering his efforts
to gain monetary settlement.

It is evident that Mr. Silmser’s allegations suggest a very serious breach
of trust by the alleged perpetrator. These concerns can, of course, be put
to the suspect’s principals if you deem it appropriate. However, this case
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is fraught with (due to his own conduct) a very non-credible
complainant, saddled with an evidence ulterior motive for making
these allegations.

It is, as you are aware, exceptionally difficult to put supportive victims
through the sexual offence trial process. It is for policy reasons, not in
the public interest to put a reluctant witness though the same process.
This is especially so when that reluctant witness will be “crucified”
in cross-examination.

According to Murray MacDonald, Staff Sergeant Brunet wanted a “CYA
letter” because his superiors were looking for answers about the status of the
investigation and why it had taken so long. This is why Mr. MacDonald addressed
both the issue of not forcing a victim to testify and the issue of reasonable and
probable grounds. Mr. MacDonald wanted to show that this case did not turn
on whether Mr. Silmser could be forced to testify but also on the fact that it had
not yet reached the threshold of having reasonable and probable grounds.

Murray MacDonald acknowledged that he had presumed bad faith on Mr.
Silmser’s part regarding his comments about Mr. Silmser using the threat of
criminal prosecution as a means of further his efforts to gain a monetary settlement.
He presumed that Mr. Silmser had used him and the police to get his money.
In his testimony, Mr. MacDonald admitted he was wrong. Mr. Silmser testified
that he wanted criminal charges to be laid and only after he was told the
criminal investigation was not going anywhere did he decide to go forward with
the civil settlement.

Mr. MacDonald refers in his letter to the “so-called ‘settlement.’” He does
not recall what he was trying to convey by putting the word “settlement” in
quotes. He testified he had no knowledge, and presumably no suspicion, about an
illegal clause at this point. If he suspected an illegal clause, he would have wanted
to see the settlement document. Mr. MacDonald testified that if he were consulted
about a civil settlement in the course of a criminal investigation again, he would
do things differently, including asking to see settlement documents.

Murray MacDonald acknowledged that he made several statements in the
letter about Mr. Silmser’s credibility and motivations that were statements of
opinion reported to him primarily by Constable Sebalj. He agreed that the opinions
expressed about Mr. Silmser and his allegations are very negative. Mr. MacDonald
never met with Mr. Silmser to assess his credibility.

Mr. MacDonald was not aware of a number of matters when he wrote this
letter. However, he testified that had he known of these facts, he doubts the
opinion letter would have been much different. The conclusion would have been
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the same although he may have drafted the letter differently. In particular, Murray
MacDonald acknowledged that the statement that Mr. Silmser used the threat
of criminal prosecution as a means of further his efforts to gain a monetary
settlement was “a very harsh indictment on poor Mr. Silmser” and he would
have drafted it differently had he been in possession of some or all of those facts.

When Mr. MacDonald wrote this letter, he had not been provided with a
Crown brief. He was comfortable relying on Constable Sebalj’s verbal summaries
of what occurred in the investigation. Murray MacDonald conceded that the
practice he applied then was not the best practice:

It was what I thought to be the only option, but I will certainly concede
to you that our practice today, personally as a result of what we’ve
learned from this case, is the best practice.

When Mr. MacDonald wrote this letter he thought it was accurate. He did
not think this letter would automatically end the investigation of Father Mac-
Donald. He thought Chief Shaver would have insisted on continuing if he had
anything else to work with: “I don’t think we could say the file was closed but the
file was certainly in abeyance.”

It is apparent that Murray MacDonald was not aware of all of the details of this
investigation when he prepared his opinion letter. Given his vast experience with
victims of historical sexual abuse and the particular difficulties they have in disclosing
allegations, and given his knowledge of the existence of other alleged victims, I
find the tone and content of his opinion letter to Staff Sergeant Brunet troubling.

Information Murray MacDonald Did Not Have

It is clear that although Crown Attorney Murray MacDonald communicated
with Constable Heidi Sebalj during the course of her investigation of Mr.
Silmser’s complaint, the Crown attorney was not aware of many of the details of
the investigation prior to writing his opinion letter in September 1993. Murray
MacDonald never met with Mr. Silmser and received the majority of his infor-
mation from Constable Sebalj and perhaps some from Staff Sergeant Brunet.
Murray MacDonald did not know:

• that Silmser did not want a female investigator;
• the details of the January 28, 1993, interview of Silmser, including

details of his allegations against Mr. Seguin;
• that C-56 told Heidi Sebalj on March 9, 1993, about an incident with

Father MacDonald; or
• that C-3 made an allegation against Father MacDonald in March 1993.
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He also did not have the benefit of reviewing the Crown brief Heidi Sebalj
subsequently prepared. According to Murray MacDonald, the practice in 1993 was
not to receive a prepared package of materials before charges were laid. Occa-
sionally the Crown would look at the statement or an officer’s occurrence report,
but usually the Crown received a verbal report as opposed to a prepared package
of documents.

Murray MacDonald testified that he was also not aware of the following events:

• that Mr. Silmser met with Monsignor Peter Schonenbach in early
December 1992 and Monsignor Schonenbach had written a letter to
Monsignor Donald McDougald in which he indicated he believed
Mr. Silmser to be credible;

• that Monsignor Schonenbach wrote that Mr. Silmser told him that
“for starters” he was looking for an apology from Father MacDonald
to show his mother;

• that Mr. Silmser told Constable Sebalj he was contacted by the Diocese
and they wanted to meet with him on February 9, 1993;

• the details of the meeting Mr. Silmser had with members of the
Diocese, including that he said they believed him and offered him
psychological help;

• the Diocese protocol for dealing with allegations of abuse against the
clergy; or

• that Monsignor McDougald called Mr. Silmser on February 15, 1993,
and wanted to discuss a settlement.

Regarding the settlement between the Diocese and Mr. Silmser, Murray
MacDonald was not aware:

• that Mr. Silmser was unrepresented;
• whether a Notice of Action had been filed; or
• the wording of the settlement agreement.

Mr. MacDonald believed that Constable Sebalj had an obligation to tell him
everything relevant before he rendered an opinion, and he presumed she was
doing so. He had been relying on officers’ verbal updates for five years: “[I]t’s the
way that we commonly worked.” In this instance Constable Sebalj appeared to
remember everything and had answers for every question he put to her. He
thought she was being very diligent in providing him with information.

Mr. MacDonald testified that if Constable Sebalj didn’t tell him everything
chronologically or in detail, as she should have, he should take some responsibility
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for giving her the impression that this was just a reasonable and probable grounds
exercise and not a full review of the case. He should have insisted on a full brief
before providing an opinion in this matter.

No Outside Crown Is Consulted

Sometime between February and September 14, 1993, Murray MacDonald spoke
with Crown Attorney Robert Pelletier. Mr. MacDonald testified that he told
Mr. Pelletier that if the police laid charges against the priest, he would have
Mr. Pelletier review the case to determine if there was a reasonable prospect
of conviction. According to Murray MacDonald, the reason for involving Mr.
Pelletier was not because he had a legal conflict but because he was concerned
about an appearance of bias.

One to two years prior to this, Mr. MacDonald had sat on a Diocesan commit-
tee and had recommended the Diocese to “do exactly the opposite of what the
Church did in this instance.” He recommended that the Church should be transparent,
cooperate, and allow the police investigation to take place at the outset. This
recommendation was ultimately not adopted, and Mr. MacDonald was concerned
that if he was involved in this prosecution, the Church would have the impression
that he was “leading the charge” or advocating the position he had recommended:
“I didn’t want to be perceived as a witch-hunter.” The perceived bias was that
Murray MacDonald was against the Church, not for the Church.

Mr. MacDonald thought that because of Mr. Pelletier’s experience with the St.
Joseph’s Training School prosecutions and his knowledge of the Church’s
operations, he would be the best choice to take the case forward.

Murray MacDonald’s position was that Mr. Pelletier was to review the case
only once the police determined that they had reasonable and probable grounds
to lay a charge. I heard a great deal of evidence from other individuals involved
and reviewed exhibits suggesting that at least Staff Sergeant Brunet, Mr. Pelletier,
and Constable Sebalj thought an outside Crown was to be consulted on the issue
of reasonable and probable grounds. In a letter from Mr. Pelletier to OPP Detective
Inspector Tim Smith dated September 15, 1994, Mr. Pelletier states that Murray
MacDonald contacted him in the summer of 1993 and told him it might become
necessary at some point for him to “review the matter with a view to determining
if charges should be laid.” Mr. Pelletier had no recollection of this telephone call
with Mr. MacDonald but testified that he has no reason to doubt the accuracy
of this memo.

It appears that Constable Sebalj was also under the impression that an outside
Crown would review the case prior to charges being laid. Her notes indicate that
on August 24, 1993, she advised Mr. Silmser that she was waiting to have a
meeting with an outside Crown to review the case. Mr. MacDonald speculated that
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she said this because she was trying to relay to Mr. Silmser that she was still
supportive of the investigation. But when OPP Detective Constable Michael
Fagan interviewed Constable Sebalj in June 1994, she stated that Murray
MacDonald had said that “when it came down to a final review and decision an
outside Crown would be contacted but I never spoke to an outside Crown.”

By way of another example, in a conversation with Staff Sergeant Brunet on
August 29, 1993, Constable Sebalj mentioned that she was waiting for the
Crown’s office to get back to her and that Murray MacDonald was “trying to
get her an outside Crown Attorney that she can meet.” Mr. MacDonald testified
that Constable Sebalj never asked him to set up a meeting with an outside Crown
and he told her an outside Crown would be available when they needed one.

Murray MacDonald did not think that there was a “disconnect” between him
and Heidi Sebalj on the issue of the independent Crown opinion but acknowledged
that “it appears so today.” According to Mr. MacDonald, he was waiting for
Constable Sebalj to develop reasonable and probable grounds and lay a charge
before turning over the matter to Mr. Pelletier for a reasonable prospect of
conviction analysis. Mr. MacDonald did not believe the police required any
advice on reasonable and probable grounds.

When he was interviewed by the Ottawa Police Service in January 1994, he
stated that he was waiting for an indication from the investigating officer that
the police had reasonable and probable grounds to lay a charge before he would
pass it over to an outside Crown.

Staff Sergeant Brunet recalls Constable Sebalj telling him about Murray
MacDonald having a conflict of interest and that they were looking for an outside
Crown to assist her. He doesn’t believe she told him what the conflict was about.
Staff Sergeant Brunet provided a statement to the OPP in January 2000 in which
he discussed a meeting with Constable Sebalj during the summer of 1993 when
she said she wanted to see a Crown:

“Well basically, I would like to see a Crown right now. I’m in a position
... I’m not sure, like, I’ve got some credibility issues to deal with, but ...
I would like to get some direction in the investigation.” And ... I Ok’d
her to go and see Murray, and he made ... arrangements for her to see,
I believe, Mr. Pelletier.

Detective Inspector Smith also testified that he understood that Constable
Sebalj wanted to review her evidence with an outside Crown and it was going to
be Mr. Pelletier.

The meeting between Constable Sebalj and Robert Pelletier never took place.
Clearly Crown Attorney MacDonald was of the opinion that he should not make
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the decision whether to prosecute the case against Father MacDonald because he
could be perceived as having a bias. He was asked whether it might have been
prudent in light of these concerns to have another Crown deal with this case
from the outset. He testified that he saw no problem in his assisting with the
investigation, which he saw as different from taking carriage of the file and
making a decision about whether to prosecute. He thought it was appropriate to
continue to manage the case until Crown opinion or discretion was required.

Murray MacDonald MeetsWith Constable Perry Dunlop

In late September 1993, Murray MacDonald met with Constable Perry Dunlop
at the courthouse, on Pitt Street. Mr. MacDonald was surprised when Constable
Dunlop came in, and he testified that he had not spoken to Constable Dunlop
or received a message from him the day before about having a meeting.
Mr. MacDonald knew Constable Dunlop personally. He was a colleague of
Murray MacDonald’s brother-in-law, Randy Millar, and they occasionally went
hunting together.

According to Mr. MacDonald, Constable Dunlop seemed to think the Crown
did not know about the allegations by Mr. Silmser. He also raised concerns about
Constable Sebalj’s investigative techniques and said he thought senior manage-
ment knew it was not properly investigated and were trying to cover that up.
Mr. MacDonald told him that Chief Shaver was aware of the allegation and that
he knew about the case. He directed Constable Dunlop to speak with Staff
Sergeant Brunet.

Although Constable Dunlop’s will-state states that during this meeting, Murray
MacDonald said he was not aware of the allegations against Mr. Seguin, Mr.
MacDonald does not recall Mr. Seguin’s name coming up during this meeting.
If it did, he would have advised that he was aware of this allegation.

Murray MacDonald MeetsWith Chief Claude Shaver and
Sergeant Claude Lortie

As discussed in Chapter 6, on September 30, 1993, Mr. MacDonald met with
Chief Shaver. Mr. MacDonald testified that he never told the police they could not
proceed with or reopen the investigation but would have left the Chief of Police
with the impression that there was nowhere to go without a victim.

Mr. MacDonald testified that Chief Shaver was frustrated and angry and that
after speaking with him, it was clear that Chief Shaver was going to review the
investigation. According to Chief Shaver, his concern was not that the Crown
was not recommending a charge or prosecution but that he didn’t know where the
police could go with the investigation.
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Following his meetings with Constable Dunlop and Chief Shaver, Mr. Mac-
Donald met with Sergeant Claude Lortie. Mr. MacDonald recalls that Sergeant
Lortie was with Constable Mike Quinn or Constable John Parisien, who were
members of the Police Association Executive at the time.

Sergeant Lortie expressed concerns about Chief Shaver’s management of the
file. Mr. MacDonald had the impression that he was going to be drawn into a
labour-management dispute. He was not comfortable with this and told Sergeant
Lortie that he was not in a position to comment. Sergeant Lortie testified that
the purpose of the meeting was to try and convince Mr. MacDonald that the
matter should be pursued. Sergeant Lortie agreed he was taking this issue outside
the police force so that influence could be brought to bear by the Crown on the
Chief of Police.

In the fall of 1993, Staff Sergeant Garry Derochie had a meeting with Chief
Shaver during which Chief Shaver informed him that Murray MacDonald was not
fully informed when he gave his opinion to Constable Sebalj and that the Crown
attorney’s advice might have been different had he possessed all the informa-
tion. Earlier in this section, I discussed some of the facts that Mr. MacDonald did
not know about the CPS investigation.

Murray MacDonald Learns of the Illegal Clause in the Settlement

Murray MacDonald first heard about the illegal clause in the settlement from
Charlie Greenwell, a television reporter, sometime in January 1994. Mr.
MacDonald thinks he received this call from Mr. Greenwell weeks or even
months after his meeting with Chief Shaver. However, since Mr. MacDonald
was not entirely surprised by the call, he thinks he had probably received some
information shortly before the call.

Interview by Ottawa Police Service in January 1994

In January 1994, the Ottawa Police Service interviewed Mr. MacDonald. Accord-
ing to both Mr. MacDonald and Superintendent Brian Skinner, the meeting was
quite brief, no longer than fifteen or twenty minutes. The officers asked
Mr. MacDonald about his contacts with Constable Sebalj and Staff Sergeant
Brunet. They also discussed his work on the Diocese committee and the reason
for the perceived conflict.

The Ottawa Police Service investigation is covered in Chapter 6. As noted in
that chapter, Superintendent Skinner and Staff Sergeant William (Bill) Blake
were critical of Mr. MacDonald’s conduct in the Silmser investigation and
concluded that after declaring his conflict of interest, he should have referred
the investigation to another Crown attorney. Mr. MacDonald did not think the
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comments of the Ottawa police officers were fair as he did not believe there was
a conflict at the stage of advising Constable Sebalj about the investigative steps
she was taking. Whether or not there was an actual conflict, he should have
realized that any involvement on his part in the investigation, and his opinion
letter recommending no further action be taken, were not advisable.

It is my opinion that Crown Attorney Murray MacDonald did not exercise
good judgment in this case. He became too involved in providing investigative
advice without having knowledge of all pertinent information. He then wrote
an opinion letter that was extremely insensitive to the alleged victim, Mr. Silmser,
and was written without full knowledge of the facts. Although I do not wish to
discourage open and frequent communication between police and the Crown,
Crown counsel must ensure that they act within their sphere of responsibility
and, most importantly, that they have all relevant facts and information before
providing any opinions to investigating officers. I discuss the issue of Crown
opinions in further detail in other sections of this chapter.

That being said, I wish to make some comments about Murray MacDonald.
For years, Mr. MacDonald has been painted in an extremely negative light. Due
to the fact that his father is a convicted child sex abuser, people have assumed that
Mr. MacDonald would be sympathetic to people accused of child sexual abuse
or even that he himself might be a child sex abuser. Contrary to these views,
however, I find that Mr. MacDonald acted properly and professionally with
respect to the incident involving his father, which is discussed in Chapter 7, on
the institutional response of the OPP, and that the inferences drawn about him as
a result of that incident are entirely improper.

1994 Investigations by the Ontario Provincial Police

As discussed in Chapter 7, “Institutional Response of the Ontario Provincial
Police,” the OPP conducted four separate but related investigations in the Cornwall
area in 1994. One was the re-investigation of David Silmser’s allegations of
sexual assault against Father Charles MacDonald. The second looked at allega-
tions that the Cornwall Police Service, the Diocese of Alexandria-Cornwall, and
the local Crown Attorney had conspired to obstruct justice by arranging for a
cash payment to Mr. Silmser that would terminate the criminal investigation.
The third investigation concerned allegations that the settlement with Mr. Silmser
constituted an attempt to obstruct justice; the resulting prosecution is discussed
in the following section. The fourth investigation involved allegations made
by the family of deceased probation officer Ken Seguin that Mr. Silmser had
attempted to extort money from Mr. Seguin.
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The Director of Crown Operations in the Eastern Region, Peter Griffiths, was
involved in a liaison capacity in those investigations. A news release issued by the
Cornwall Police Service on February 2, 1994, stated “Cornwall Police Service
personnel and any other investigative agency assisting our police service in such
investigations, will liaise with Mr. Peter Griffiths, East Regional Director of
CrownAttorneys.” Mr. Griffiths recalls that his involvement was with the OPP and
he did not deal with the Cornwall Police Service or any other investigative agency.
In particular, he dealt primarily with Detective Inspector Fred Hamelink, who
led the extortion investigation, and with Detective Inspector Tim Smith, who
was in charge of the investigations into Father MacDonald and the conspiracy to
obstruct justice. Since the local Crown could not be involved, Mr. Griffiths was
to provide any assistance the OPP needed from a Crown during the investigations.

Extortion Investigation

Mr. Griffiths understood that the extortion investigation was conducted con-
currently with the investigation into allegations made by David Silmser against
Father MacDonald. In Mr. Griffiths’ experience, it was unusual to have an
individual be an alleged victim in one investigation and an alleged suspect
in another. Although the situation was unusual, he thought it was appropriate
for the same police department to conduct both investigations. He agreed that
Mr. Silmser was in an awkward position, but “so were the police officers ...
it’s very difficult for everybody to keep the separate roles and understand the
separate roles.”

The concurrent investigations involving Mr. Silmser gave rise to two issues.
The first issue was how to conduct the interview of Mr. Silmser given that he
was both an alleged victim and an alleged suspect. The second was how to
coordinate the preparation and presentation of the briefs to the Crown for an
opinion about whether charges should be laid in one or both of the investiga-
tions. The OPP perception and actions with respect to these two issues was
explored in Chapter 7.

On February 10, 1994, Mr. Griffiths had a telephone conversation with
Detective Inspector Smith. Although Detective Inspector Smith was not in charge
of the extortion investigation, his notes indicate there was some discussion about
that investigation:

Discuss method of interview with Silmser [and] whether he should be
cautioned re possible extortion. Don’t know if what he’s alleged to do
with Seguin is extortion per Criminal Code.
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Peter Griffiths to research and advise. He will know next Tues or Wed.
I will call.

According to Detective Inspector Smith, he was asking Mr. Griffiths for advice
about the extortion investigation at Detective Inspector Hamelink’s request. Mr.
Griffiths believes he was being asked to research and advise whether or not what
was alleged to have happened amounted to extortion under the Criminal Code. He
was not asked about the interview or cautioning of Mr. Silmser. Detective Inspector
Smith testified that he could not remember whether he received any feedback
from Mr. Griffiths. In his evidence Mr. Griffiths pointed out that Detective Inspector
Smith’s notes say, “I will call”; he does not think that the officer contacted him.

On February 21, 1994, a meeting was held at Mr. Griffiths’ office. Present
were Detective Inspectors Smith and Hamelink, Detective Constables Michael
Fagan and Chris McDonell, Constable Don Genier, and law student Claudette
Breault. Mr. Griffiths had no recollection of the meeting beyond what is contained
in Detective Inspector Smith’s notes: “Interview Silmser—all sexual allegations
[and] how did settlement come about.”

Detective Inspector Smith recalled that the extortion issue was discussed
during this meeting, but he did not recall whether the issue of cautioning Mr.
Silmser was discussed. As discussed in Chapter 7, when Mr. Silmser was inter-
viewed the next day, Detective Inspector Hamelink was present behind a one-way
mirror. Mr. Silmser was not cautioned and was not advised of Detective Inspector
Hamelink’s presence. During the interview, Detective Inspector Smith asked Mr.
Silmser a number of questions on behalf of Detective Inspector Hamelink. Had
Mr. Silmser said anything that could incriminate him, Detective Inspector Smith
testified that he would have stopped and cautioned him.

Regarding coordination of the Crown briefs, Detective Inspectors Smith and
Hamelink agreed that after completing their investigations, they would compare
notes and then present their briefs to Mr. Griffiths for his opinion at the same
time. Both Detective Inspectors Smith and Hamelink recall that this arrange-
ment was discussed during the February 21 meeting at Mr. Griffiths’ office.
Although Mr. Griffiths does not recall the arrangement nor it being discussed
with him, he does not dispute it. However, Mr. Griffiths never looked at both
briefs together. He was not aware that Detective Inspector Smith and Detective
Inspector Hamelink did not have an opportunity to review each other’s briefs
before providing them to him.

On September 29, 1994, Detective Inspector Hamelink and Detective Constable
McDonell attended at Mr. Griffiths’ office and provided him with an oral summary
of the extortion investigation and the brief. Since Mr. Griffiths had not yet received
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a brief from Detective Inspector Smith on the Father MacDonald investigation,
he called him on October 11 and requested that he finish the investigation soon,
as he felt it was dragging. The next day Mr. Griffiths wrote his opinion letter on
the extortion investigation to Detective Inspector Hamelink. Mr. Griffiths testified
that the call to Detective Inspector Smith was probably prompted by the fact
that he had received Detective Inspector Hamelink’s brief, but he did not know
whether he advised Detective Inspector Smith of this fact. According to Detective
Inspector Smith, Mr. Griffiths never told him that Detective Inspector Hamelink’s
investigation was complete.

As discussed in Chapter 7, Detective Inspector Smith was “bitterly disap-
pointed” when he learned that Detective Inspector Hamelink’s brief had already
been submitted to Mr. Griffiths and that the arrangement to compare briefs and
submit them together had been breached. One of the reasons for the arrangement
was to have the briefs reviewed by each investigator to see if any information
related to both investigations. Some of the information in the extortion brief may
have proven useful in the investigation of allegations against Father MacDonald.
For example, Jos van Diepen had provided information obtained from a proba-
tioner of Nelson Barque who had resided with Father MacDonald at St. Raphael.
The probationer told Mr. van Diepen that he no longer wanted to live there and
“said that Father Charlie was a queer, he liked little boys but never specified.”

Detective Inspector Smith expedited the delivery of his briefs so that Mr.
Griffiths could review them with Detective Inspector Hamelink’s brief. He did not
recall whether he asked Mr. Griffiths to review the briefs together. Mr. Griffiths
did not review the briefs with a view to determining if there were any inconsis-
tencies between the investigations.

Mr. Griffiths’ opinion on the extortion investigation was that there was insuffi-
cient evidence to establish reasonable and probable grounds that Mr. Silmser
had committed the crime of extortion. This was the conclusion of Detective
Inspector Hamelink and Detective Constable McDonell, and Mr. Griffiths agreed
with it.

In his opinion letter, dated October 12, 1994, Mr. Griffiths notes that he only
has one piece of evidence of an extortion threat:

The only witness statement that I can find that provides any evidence of
an extortion threat comes from Malcolm MacDonald. Mr. MacDonald
related inadmissible hearsay evidence from Ken Seguin and relates the
following about a conversation he had with Mr. Silmser, “from what I
can remember from the conversation, he was demanding money or he
would go to the police, concerning Ken’s behaviour” ...
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Mr. Griffiths concluded that this “is a very thin statement on which to rest a
criminal charge.” He also considered Malcolm MacDonald’s experience as
a Crown attorney and criminal defence counsel and was of the opinion that if
Mr. MacDonald believed Mr. Silmser was committing criminal extortion against
his client, he would warn Mr. Silmser off or go the police: “[H]e did neither.”

Mr. Silmser reported allegations against Ken Seguin to the Cornwall Police
Service in January 1993, and a threat to institute civil proceedings did not come
within the Criminal Code definition of extortion. Mr. Griffiths also found that none
of the other statements contained in the brief provided evidence of extortion.
Mr. Griffiths concluded that there was insufficient evidence to find that there
were reasonable and probable grounds to support a criminal charge of extortion
against Mr. Silmser.

Investigations of Father Charles MacDonald, Conspiracy, and
Obstruction of Justice

On February 8, 1994, Detective Inspector Smith called Mr. Griffiths to advise
him that he was starting his investigations and that he would like to obtain a
copy of the settlement between Mr. Silmser and the Diocese of Alexandria-
Cornwall. Mr. Griffiths contacted Peter Annis, the lawyer for the Diocese,
and arranged for Mr. Annis to provide Detective Inspector Smith with a copy
of the settlement document. Mr. Griffiths could not recall whether he had any
discussion with Detective Inspector Smith about the contents of the settlement
document.

Mr. Griffiths had conversations with Detective Inspector Smith periodically
about the progress of the investigations. In his evidence, Mr. Griffiths was clear
that he was not directing the investigation in any way and that Detective Inspector
Smith was not asking him for any guidance on how to conduct the investiga-
tion. Although he had not yet received a brief from Detective Inspector Smith and
the investigation was clearly still ongoing, in June 1994 Mr. Griffiths did not
have any concern about the length of time the investigation was taking.

On August 11, Mr. Griffiths received another call from Detective Inspector
Smith updating him on the investigation. Detective Inspector Smith’s note of
this call suggests that he was questioning whether he had reasonable and prob-
able grounds with respect to Mr. Silmser’s allegations against Father MacDonald:
“1. Silmser complaint invest almost complete. R & PG—???”

As mentioned above, Mr. Griffiths contacted Detective Inspector Smith on
October 11 and requested that the investigation be completed soon. Although
there is no specific timeline for investigations, Mr. Griffiths felt it was “time to
move this along.” He received the briefs from Detective Inspector Smith in early
November 1994 and took several weeks to review them.
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On December 20, Mr. Griffiths called Detective Inspector Smith and provided
his verbal opinion about the investigations. This was their first discussion after
Detective Inspector Smith sent the briefs. According to the officer’s notes, Mr.
Griffiths advised him that with respect to Father MacDonald there was objectively
enough credible evidence but subjectively there was not honest belief. Mr.
Griffiths also made a comment about the credibility of Mr. Silmser being a
problem. Mr. Griffiths followed his verbal opinions with written opinions the
following day. As will be discussed, the written opinion on the Father MacDonald
investigation differs from the notes Detective Inspector Smith took of their initial
conversations, which once again illustrates why it is a good practice for a Crown
counsel to confirm their legal opinions in writing. I interpret those notes as
indicating that Mr. Griffiths did not subjectively believe Mr. Silmser.

Peter Griffiths’ Opinion Letter on the Father Charles MacDonald
Re-Investigation

At the outset of his letter, dated December 21, 1994, Mr. Griffiths noted that he
had received a two-volume brief of the police investigation into allegations of
indecent assault made by Mr. Silmser. Although the letter refers specifically to a
charge of indecent assault, Mr. Griffiths considered whether any criminal charges
were possible on the facts presented to him. He outlined the four incidents of
abuse that Mr. Silmser complained of to the police and determined whether there
were grounds to support the laying of a criminal charge.

The first alleged incident occurred when Father MacDonald touched
Mr. Silmser’s thigh following a mass when Mr. Silmser served as altar boy.
Mr. Griffiths concluded that there was “no indecent context that would give rise
to reasonable and probable grounds to support a charge of indecent assault.”

The second incident was alleged to have occurred at a retreat in or around
June 1972, when, Mr. Silmser alleged, Father MacDonald came naked to his
bed and grabbed his genitals. According to the facts laid out in Mr. Griffiths’
letter, Mr. Silmser also maintained that Father MacDonald was walking through
the boys’ dormitory naked telling dirty jokes. Mr. Griffiths noted that the police
interviewed many people who attended that retreat and they all denied any
suggestion of Father MacDonald walking around the dormitory naked:

This is an event so astonishing that had it occurred, it doubtless would
have been recalled by other young people attending the retreat. Not only
do they not recall it happening, they have a positive recollection that it
did not happen. In the face of that evidence, it cannot be said that the
objective standard of reasonable and probable grounds has been met
with respect to that allegation.
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The evidence, however, is that other people told Mr. Silmser that Father
MacDonald was walking around naked. Unfortunately, Mr. Griffiths wrongly
attributed that allegation to Mr. Silmser.

The third incident was alleged to have occurred in the church office at St.
Columban’s Parish in 1972 and involved Father MacDonald grabbing Mr.
Silmser’s genitals. The fourth allegation was that Father MacDonald took
Mr. Silmser for a ride in the country and committed an act of non-consensual
buggery. Mr. Griffiths noted that Mr. Silmser’s recollection of these events was
extremely vague and although “it is not uncommon for individuals who have
survived very stressful events to block out part or all of the memory of those
events ... the absence of those specific memories makes it all but impossible to
commence prosecutions.” Mr. Griffiths testified that having an understanding as
to why someone cannot provide a detailed complaint does not excuse the necessity
of proving it in court. This was a stumbling block for Mr. Griffiths in this case.

Everybody Mr. Griffiths spoke to about Mr. Silmser’s allegations against
Father MacDonald believed something inappropriate had happened between Mr.
Silmser and people in authority. The question was whether his allegations were
specific enough to support a criminal charge. In his letter, Mr. Griffiths concluded
that reasonable and probable grounds did not exist to lay charges in respect of any
of the four alleged incidents:

It is my advice, based on the material provided in the police
investigation brief that the vagueness of the allegations, the difficulty in
placing them within a reliable time frame, and the lack of corroboration
all combine to prevent the evidence from reaching the threshold of
objective reasonable and probable grounds. In addition as I understand
from your material, you are not personally, or subjectively, satisfied
that you have reasonable and probable grounds to lay criminal charges.
Since a subjective belief is an essential element in the swearing of an
information, it is my advice that absent that belief charges cannot be
laid by you.

It is clear from this letter that Mr. Griffiths’ opinion was that the police had
neither objective grounds nor subjective belief. This is inconsistent with the
notes of the telephone conversation between Mr. Griffiths and Detective Inspector
Smith on December 20, from which it appears Mr. Griffiths told Detective
Inspector Smith there was enough objective evidence. When asked about the
discrepancy, Detective Inspector Smith said he did not know why that change
occurred. He did not think he had a discussion with Mr. Griffiths between the time
of the telephone call and receipt of the letter.
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Mr. Griffiths also was unable to explain the apparent change except to point
out that on August 11, 1994, Detective Inspector Smith was questioning whether
he had reasonable and probable grounds to lay a charge.As discussed in Chapter 7,
Detective Inspector Smith thought this was a very close case in terms of reason-
able and probable grounds. Mr. Griffiths also believed that this was a close case
on every aspect of the reasonable and probable grounds test.

Mr. Griffiths agreed that he was giving an opinion on the objective element of
reasonable and probable grounds and not the subjective part, which is within
the police officer’s domain. At the end of his letter, Mr. Griffiths states that this
is his opinion and is not binding upon Detective Inspector Smith:

The Ontario Provincial Police operate independently of the Crown
Attorney’s office and are legally entitled to lay charges if they see fit
without the approval of the Crown Attorney.

According to Mr. Griffiths, this reflects the practice in Ontario, where the
final decision on reasonable and probable grounds rests with the police, and I
agree with that practice.

Peter Griffiths’ Opinion Letter on the Conspiracy Investigation

On December 21, 1994, Mr. Griffiths also provided a written opinion to Detective
Inspector Smith with respect to the “investigation into allegations of collusion
between the Cornwall Police Service, the Crown Attorney and the Diocese of
Alexandria-Cornwall to not charge and prosecute Father Charles MacDonald
for improper reasons.” Mr. Griffiths concluded that the evidence did not reveal
criminal activity. As he explained, conspiracy is an unlawful agreement between
parties, and he found there was no direct or indirect evidence of any agreement
between those parties.

As I discuss in Chapter 7, this investigation suffered from several deficiencies.
Mr. Griffiths could have requested that investigators follow up on some of these
deficiencies, including the interview of Father MacDonald, the interview of
Malcolm MacDonald, and the apparent lack of investigation into the involve-
ment of the lawyers Jacques Leduc and Sean Adams.

Clarifying the Roles of the Police and the Crown

In all of these investigations, Mr. Griffiths’ opinions were based on the infor-
mation provided by the investigating officers. Neither Detective Inspector Smith
nor Detective Inspector Hamelink received any direction or request from Mr.
Griffiths for further follow-up or clarification. Mr. Griffiths acknowledged that if,
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for example, an alleged victim’s statement contained in the brief is unclear, it
would be open to him to request the police to follow up or investigate, but he
“preferred not to” because he distinguished his role as a Crown from the police
role as investigators.

According to Mr. Griffiths, his opinion letter sets out what he thinks are weak-
nesses in the case, and if the police think they can remedy those weaknesses
they can conduct further investigation. He did not see it as part of his role to
scrutinize the sufficiency of the police investigation. Detective Inspector Smith,
however, said that when the police send a brief to a Crown, the Crown will often,
within his or her recommendations, request further investigation and the police
will follow those instructions. He felt that if a Crown was not satisfied with
portions of a brief it should be brought to the attention of the police.

It appears that in this instance, the police and Crown may not have been clear
with respect to their respective roles. The Crown and the police have distinct roles,
and the line between them should be respected. However, to ensure the efficiency
and effectiveness of investigations, it is crucial that the Crown and police have a
common understanding of what role each plays. Practice Memorandum PM [2005]
No. 34, dated March 31, 2006, provides Crowns with direction on their relationship
with the police: “Generally, the role of a Crown counsel at the pre-charge stage is
advisory in nature and not directive.” The memorandum essentially provides that
Crowns should advise police only on legal issues before charges are laid.

R. v. Malcolm MacDonald: Attempt to Obstruct Justice

Peter Griffiths Receives Brief on Attempt to Obstruct
Justice Investigation

The fourth matter mentioned in the previous section was the investigation into
the alleged obstruction of justice by lawyers who brought about the civil settlement
between David Silmser and the Diocese of Alexandria-Cornwall, which termi-
nated the Cornwall Police Service investigation of David Silmser’s sexual assault
allegations. The settlement document provided that in return for $32,000, Mr.
Silmser would not proceed with a criminal or civil action against Father Charles
MacDonald. As early as January 1994, Peter Griffiths was concerned about a
potential obstruction of justice. He was quoted on this matter in the Ottawa Citizen
on January 25, 1994: “It’s certainly a question I would ask the (Ottawa) officers
to consider in their investigation: whether there was an obstruction of justice.”

Mr. Griffiths received a brief from Detective Inspector Tim Smith on the
attempt to obstruct justice investigation on or about November 7, 1994. Included
in the brief was a synopsis prepared by the Ontario Provincial Police (OPP),
which said of the civil settlement:
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This document was prepared, and reviewed by three practicing lawyers
for the Province of Ontario.

It is difficult to understand how three knowledgeable, and experienced
solicitors, could condone, and approve such a document, not realizing
Section two of the contract clearly obstructs justice.

This synopsis reflects the fact that at the time, Detective Inspector Smith was
concerned about all three of the lawyers’ actions with respect to the settlement.
Although nothing in the synopsis singles out Malcolm MacDonald, counsel for
Father Charles MacDonald, he was the only one ultimately charged. No addi-
tional information arose between the receipt of the brief by Mr. Griffiths in
November 1994 and February 1995, when Mr. MacDonald was charged by the
OPP. All of the information and documents Mr. Griffiths had to base his opinion
on came from the OPP.

After reviewing the brief, Mr. Griffiths contacted Detective Inspector Smith
on December 20, 1994, and provided him with a verbal opinion. He told Smith
that it was appropriate to contact the Law Society of Upper Canada about the
three lawyers involved, Mr. MacDonald, Jacques Leduc, and Sean Adams: the
obstruct justice did not constitute an offence but was unprofessional. Two days
later, Mr. Griffiths contacted Detective Inspector Smith and advised him,
as noted by the officer, “problem with Malcolm MacDonald, possible obstruct.
Further consultations to be done.”

Peter Griffiths Obtains a Second Opinion

With respect to the obstructing justice allegations, the issue was not whether the
release signed by David Silmser, in which he agreed not to pursue a civil or
criminal complaint in exchange for a monetary settlement, was a lawful document,
but whether a criminal offence had been committed in the creation of the docu-
ment. There was no doubt in Mr. Griffiths’ mind that the clause in the release
prohibiting Mr. Silmser from bringing a criminal complaint was illegal; the
question was whether the individuals involved in drafting the document had
committed a crime. Mr. Griffiths wanted another opinion, so he asked Don
McDougall, a senior Crown attorney, to review the brief. On January 6, 1995,
Mr. Griffiths advised Detective Inspector Smith that Mr. McDougall would be
reviewing the brief and would have recommendations by the end of the month.

On January 30, Mr. Griffiths advised Detective Inspector Smith that Mr.
McDougall thought there were reasonable and probable grounds to believe
Mr. MacDonald had attempted to obstruct justice. There was also a reasonable
prospect of conviction, and it was in the public interest to prosecute. During this
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telephone call, Detective Inspector Smith advised Mr. Griffiths of a release that
was sent by Mr. Leduc to Mr. MacDonald, which contained no mention of crimi-
nal matters. Detective Inspector Smith was referring to a one-paragraph French
precedent that Mr. Leduc had given Detective Constable Michael Fagan.

It was only after receiving the opinion from Mr. McDougall that Mr. Griffiths
was comfortable providing an opinion to Detective Inspector Smith that Mr.
MacDonald should be charged. Mr. Griffiths did not believe there were reason-
able and probable grounds to charge the other two lawyers with attempt to obstruct
justice. The entire brief was forwarded to Mr. McDougall for his opinion, and
he recommended charges only against Malcolm MacDonald.

As I have found in Chapter 7, on the institutional response of the OPP, the
investigation of the attempt to obstruct justice allegation was deficient. Based
on the information that was available for review at the time, it was unlikely
the Crown would conclude that charges should be laid against Mr. Adams or
Mr. Leduc.

NoWritten Opinion Provided

Unlike the opinions provided in the Father MacDonald, the extortion, and the
conspiracy investigations, Mr. Griffiths did not prepare a written opinion on the
obstruction of justice investigation. During his testimony, he agreed the better
practice is to provide written opinions. In my view, a written opinion should
have been provided in this case.

The current practice memorandum, dated March 31, 2006, on “Police: Relation-
ship With Crown Counsel” examines aspects of the working relationship between
Crown counsel and police officers. It provides that Crown counsel who provide
advice about laying criminal charges should, where feasible, do so in writing.

Brockville Office Assigned

Once Malcolm MacDonald was charged, Mr. Griffiths assigned the file to the
Brockville Crown Attorney’s Office. The Cornwall Crown Attorney’s Office
could not conduct the prosecution because Malcolm MacDonald was a lawyer
from the Cornwall area. In addition, since Cornwall Crown Attorney Murray
MacDonald had had some conversations with Malcolm MacDonald regarding
the circumstances leading to the charge of obstructing justice, it would have
been inappropriate for his office to act. Brockville CrownAttorney Curt Flanagan,
who had sole carriage of the prosecution, had no previous dealings with Malcolm
MacDonald and did not know him personally or professionally.

Although the Cornwall Crown Attorney’s Office was not handling the pros-
ecution, Mr. Flanagan wrote to Murray MacDonald and asked that either Guy
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Simard or Lynn Robinson, both assistant Crown attorneys in the Cornwall office,
act as agent for the first court appearance. Mr. Flanagan did not see a problem
with having a Cornwall Crown act as an agent, as he or she was instructed simply
to adjourn the matter. Even though the Cornwall office was in a conflict, it was
acceptable to use the office for routine matters such as the coordination of
disclosure and the arrangement of adjournments. However, someone from
the office should have been designated to handle these issues, and all cor-
respondence should have been addressed to that individual rather than to
Murray MacDonald.

In preparation for the prosecution, Mr. Flanagan had access to the brief pre-
pared by Detective Inspector Smith, which he used when providing disclosure to
the defence. He also provided materials to Justice Lennox before the pre-trial,
which was standard practice at the time.

Role of Jacques Leduc and Sean Adams

As noted above, the synopsis that was contained in the Crown brief refers to the
fact that the settlement document was prepared and reviewed by three practising
lawyers. Mr. Flanagan did not recall any discussion with Detective Inspector
Smith about the culpability or responsibility of the other lawyers. He did not
think that Mr. Adams and Mr. Leduc were as responsible as Mr. MacDonald,
and he understood from the synopsis that Detective Inspector Smith was of the
opinion that Mr. Adams and Mr. Leduc were not criminally responsible for the
contents of the release: “[A]lthough he believes that it may have been some
negligence on their part, he didn’t believe that they were committing or party to
the criminal offence.”

Mr. Flanagan’s understanding was that Mr. Leduc prepared a draft of a release
that did not mention criminal proceedings. The draft was then sent to Mr.
MacDonald, who prepared the release and sent it back to Mr. Leduc in a sealed
envelope, which Mr. Leduc did not open. In terms of Mr. Adams’ role, Mr.
Flanagan gleaned from Mr. Adams’ statement to the OPP that he had not noticed
the insertion of the word “criminal” into the release. Mr. Flanagan was never
asked for a legal opinion about whether Mr. Leduc, Mr. Adams, or Bishop Eugène
LaRocque should be charged in connection with the settlement document. When
the matter came to Mr. Flanagan’s office, the charge against Mr. MacDonald
was already laid. He was never asked for an opinion about that charge either.

Mr. Flanagan reviewed the brief and assessed how the statements by Mr.
Adams and Mr. Leduc could assist him in determining Mr. MacDonald’s
culpability, but he did not take it upon himself to reassess all the circumstances
surrounding the Silmser settlement.
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Pre-Trial, Guilty Plea, and Sentencing

A pre-trial conference was held before Justice Brian Lennox during which the
guilty plea that was eventually entered crystallized. On September 12, 1995,
Malcolm MacDonald pleaded guilty to the offence of unlawfully attempting to
obstruct justice for arranging a monetary payment to Mr. Silmser in order to
dissuade him from participating in the Father MacDonald investigation.

The defence submitted that an absolute discharge was an appropriate sentence.
Mr. Flanagan did not object to the defence position on sentencing, and he cited
four reasons for taking this position. First, the plea of guilt avoided what would
have been a somewhat lengthy trial.

Second, the police decided independently, separate from the issue of the
release, not to lay criminal charges in relation to the allegations against Father
Charles MacDonald. Mr. Flanagan believed it would have been an aggravating
factor had the police laid a charge. He believed that charges were not laid because
there was no reasonable prospect of conviction. As of September 12, 1995,
Mr. Flanagan did not know that John MacDonald had come forward with
allegations against Father MacDonald in August 1995. He had not been given any
indication that charges were contemplated or that an investigation was ongoing
into Father MacDonald.

The third submission by the Crown in support of an absolute discharge was
Mr. MacDonald’s exemplary background. The fourth was the fact that the
matter would be reported to the Law Society of Upper Canada. Although
the Crown was not opposed to an absolute discharge, Mr. Flanagan stated to the
Court that “obviously it was a gross error, at the very least, in judgement of Mr.
MacDonald. And on the other hand, one could say that, to put in the vernacular,
‘he should know better.’”

According to Mr. Flanagan, reporting to the Law Society of Upper Canada was
a factor he took into consideration when providing the Court his submissions
on sentencing, because he believed the complaint would have some repercus-
sions for Mr. MacDonald. He was not aware, however, whether any action was
taken in this regard. In hindsight, as a condition of its agreement with the defence
position on sentencing, the Crown should have required that the defence prove to
the Court that the complaint had been or would be filed with the Law Society.

Appropriateness of Sentence and Public Opinion

Malcolm MacDonald’s sentence of an absolute discharge attracted media atten-
tion in Cornwall, with headlines such as, “Priest’s lawyer fall guy in sex abuse
case: Counsel,” and “Priest’s lawyer pleads guilty but gets off scot-free.” Mr.
Flanagan was aware that this case was well known in Cornwall, but he did
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not know the full extent of the circumstances. He was not aware at the time that
there were protests after the sentencing of Mr. MacDonald.

Regional Crown Griffiths was aware that Mr. MacDonald pleaded guilty and
received an absolute discharge. He was comfortable that he had put the case in
the hands of a senior and experienced Crown attorney to prosecute and this was
the result. Mr. Griffiths was not aware of the concern expressed in the local
media about the outcome of the case nor that there were protests in Cornwall
about the sentence.

John MacDonald Expresses Concerns to MPP John Cleary
About Sentence

On October 20, 1995, John MacDonald, one of the complainants in the Father
Charles MacDonald matter, had a meeting with MPP John Cleary about the
outcome of the Malcolm MacDonald case. John MacDonald told him he did not
think the sentence was right. During this meeting, Mr. Cleary asked John
MacDonald to put his thoughts on paper so he could forward the letter to the
Attorney General’s Office. John MacDonald subsequently wrote a letter addressed
to the Attorney General, dated October 24, 1995. In writing this letter, Mr.
MacDonald was seeking clarification from the Attorney General’s Office of
“how a man can plead guilty to something and walk away with an absolute
discharge.” Mr. Cleary forwarded Mr. MacDonald’s letter to Attorney General
Charles Harnick on or around November 1.

Mr. Griffiths was asked by someone at theAttorney General’s Office to respond
to Mr. MacDonald’s letter. Addressing correspondence on behalf of the Attorney
General was a normal part of Mr. Griffiths’ job. On or about December 1,
Mr. Griffiths wrote a letter to John MacDonald telling him that the sentence
received by Malcolm MacDonald was equal to similar cases decided in courts in
other provinces. Mr. Griffiths did some research or had some research done on
this issue, and during his testimony he recalled in particular a case in Saskatchewan
that involved a lawyer.

John MacDonald still had concerns and followed up with another letter
requesting further details. In this letter, dated January 8, 1996, he requested that
Mr. Griffiths provide him with “either a copy of each of the other decisions, or
refer to all the rulings used to decide this case.” He also requested the transcripts
from Malcolm MacDonald’s case. Mr. Griffiths did not respond to this letter and
did not ask anyone to respond on his behalf. John MacDonald was not a party to
any of the offences, and Mr. Griffiths felt that his response to the initial inquiry
was sufficient. As well, in early January 1996, Mr. Griffiths was seconded to be
Acting Assistant Deputy Attorney General. He was working in Toronto and “had
a lot of other things on [his] mind at the time.” Mr. Griffiths testified that he should
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have at least acknowledged receipt of the letter and explained that he could not
provide the material requested or advised Mr. MacDonald how he could go about
getting it: “It was not appropriate not to answer the second letter.”

On or around February 1, 1996, John MacDonald wrote Mr. Cleary that he had
yet to receive a response from Mr. Griffiths to his January 8 letter. Mr. MacDonald
met with Mr. Cleary on February 19 and discussed some of the concerns he had,
one of which was the lack of response from Mr. Griffiths. Mr. Cleary wrote
two further letters to Attorney General Harnick requesting that either he or
Mr. Griffiths respond to Mr. MacDonald’s January 8 letter.

In my view, Mr. Griffiths should have responded to John MacDonald’s second
letter.

R. v. Nelson Barque and Subsequent Complaint

Don Johnson Is Defence Counsel

In 1995, Nelson Barque was prosecuted by the Cornwall CrownAttorney’s Office
for sexual offences committed against a former probationer, Albert Roy. The
allegations by Mr. Roy and the investigation and arrest of Mr. Barque have been
discussed in earlier chapters of this report. Don Johnson had left the Crown’s office
about three years previously and was working as a criminal defence attorney in
Cornwall. He was retained to represent Mr. Barque in these proceedings. In a letter
dated January 16, 1995, Murray MacDonald, who at the time was the Crown
attorney in Cornwall, raised the issue of an appearance of conflict with Mr. Johnson:

As I indicated in conversation with you there may be an appearance of
conflict with you as counsel in light of the fact that you were consulted
by probation authorities in respect to charges against the above noted
individual during your tenure as Crown Attorney.You have indicated to
me that a plea is anticipated in which case you feel a potential conflict
is not an issue.

There were no formal policies or protocols regarding potential conflicts of
interest for these situations. However, Mr. MacDonald recognized there could
be a potential conflict of interest, which is why he alerted Mr. Johnson to that issue.

Mr. Johnson did not believe there would be a conflict if the matter were
resolved by way of a guilty plea. If the matter went to trial, Mr. Johnson acknowl-
edged there would have been a conflict and he would have stepped down.
According to Mr. Johnson, if there was in fact a conflict or a concern for the
administration of justice, the Crown could have made a formal complaint before
a judge to have him removed as counsel, which they had done in the past.
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Guy Simard, an assistant Crown attorney in the Cornwall office, was assigned
the prosecution. On February 14, 1995, he wrote a letter to Mr. Johnson again
raising the issue of a potential conflict if the matter went to trial. Mr. Johnson
responded, in a letter dated February 27, “I do agree, if this matter does go to trial
that I would have a conflict of interest and I would turn Mr. Barque over to
another counsel.”

Crown Attorney MacDonald agreed with Mr. Johnson’s position that there
was no conflict as long as Mr. Barque pleaded guilty. If there was a guilty plea,
Mr. Johnson would not be using confidential information gained from one client
to use adversely in the course of his acting on behalf of a second client.

Both Crown attorneys involved in this matter raised the issue of Mr. Johnson’s
potential conflict of interest and it had been documented. In my view, the matter
was properly dealt with, and there is no reason why the Crown’s office should have
insisted on Mr. Johnson’s removal from the file unless the matter was to proceed
to trial.

The Ministry of the Attorney General set up a specialized prosecution team
to help deal with issue of conflicts. The Director of Criminal Prosecutions
Branch was set up in 1989. In 1994 this office became a part of the Crown Law
Office—Criminal and was renamed Special Investigations. The name was
changed in May 2002 to Justice Prosecutions. The office is responsible for
prosecutions of justice-related officials, including police officers. It is unclear to
me if this office would become involved with the prosecution of a former
probation officer. I am not aware of a practice memorandum on conflict of
interest in the current Crown Policy Manual, but it would be useful to define
conflicts and provide Crown counsel with some direction on how to deal with
them when they arise.

On July 10, 1995, Mr. Barque pleaded guilty to indecent assault and the matter
was put over for sentencing on August 18. He was sentenced to four months
incarceration and eighteen months probation. One of the conditions of his
probation was that he not be in the presence of any young person under the age
of eighteen unless in the company of another responsible adult.

Constable Heidi Sebalj Provides “Report” to Murray MacDonald:
C-44 Ready to Proceed Against Nelson Barque

On or about February 7, 1996, Crown Attorney MacDonald received a letter
from Constable Heidi Sebalj from the Cornwall Police Service in which she
provided a report about allegations of sexual assault involving Nelson Barque.
Before writing this letter, Constable Sebalj had a meeting with Mr. MacDonald
in his office. After what had transpired in 1993, the Cornwall Crown’s office
had adopted a practice of requiring officers to make requests in writing.
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The letter explained that the alleged victim, C-44, had not wished to be involved
in the prosecution of Mr. Barque in 1995 but now wanted to formally proceed
in respect to allegations of sexual abuse by Mr. Barque. As discussed above and
in earlier chapters, C-44 was one of the probationers involved in the 1982
investigation of Mr. Barque. Constable Sebalj provided some details about the
1982 investigation, including the fact that Mr. Barque admitted to having sexual
relations with C-44 while he was a probationer. Constable Sebalj enclosed the
1982 report as well as a statement provided by C-44 on December 21, 1995.
She was seeking advice as to whether charges could be laid against Mr. Barque
in respect of C-44’s allegations.

Murray MacDonald Forwards Material to Peter Griffiths for Opinion

Crown MacDonald forwarded Constable Sebalj’s letter and the attached material
to Peter Griffiths. According to Mr. MacDonald, it was understood between him-
self and Constable Sebalj that she was sending him the material “for the purpose
of relaying it to an outside Crown.”At the time, Mr. Griffiths wasActingAssistant
Deputy Attorney General. He felt Mr. MacDonald may have been asking for his
opinion because of his familiarity with “the other outlying issues.”

Mr. MacDonald was acting as a conduit between Constable Sebalj and
Mr. Griffiths, and he did not have any discussions with Mr. Griffiths about the
matter other than the receipt of his opinion, which Mr. MacDonald then relayed
to Constable Sebalj. For example, Mr. MacDonald did not advise Mr. Griffiths that
Mr. Barque had pleaded guilty to a similar offence in 1995. He thought Mr.
Griffiths would have known this, but Mr. Griffiths was not aware that Mr. Barque
had been convicted of the charge involving Albert Roy in 1995.

The letter from Constable Sebalj that was forwarded to Mr. Griffiths referred
to the fact that Mr. Barque had been charged the previous year for sexual offences.
Mr. Griffiths did not ask anyone if Mr. Barque had been convicted: “I didn’t ask
anybody for anything. I was given material and said, ‘Based on this material,
what’s your opinion?’” Mr. Griffiths testified that since each case turns on its
own facts, he could not say whether knowledge of Mr. Barque’s previous
conviction would have had an impact on his ultimate opinion.

Peter Griffiths Provides Opinion: No Charges

After reviewing the material received from Mr. MacDonald, Mr. Griffiths
concluded that criminal charges should not be laid in this case. On February
27, 1996, Mr. MacDonald met with Constable Sebalj and advised her of
this opinion. Mr. MacDonald provided her with a written opinion in a letter
dated March 5:
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I forwarded your materials to the Regional Director of Crown Attorneys
for opinion. I have recently received same. In a word, Mr. Griffiths has
determined the charge of indecent assault lacks these essential elements:

—no assaultive behaviour
—no coercion or threats used to compel the consent of [C-44] to the

sexual acts
—well beyond the age of consent

With this lack of essential elements to support the charge of indecent
assault, criminal proceedings are not available herein.

Mr. Griffiths testified that in giving his opinion, he considered whether
Mr. Barque’s position as probation officer and C-44’s position as probationer
might have vitiated consent. Mr. Griffiths acknowledged that this was possible
based on the law at the time, but that it was the application to the facts of this case
where that fell apart. He also acknowledged that given the relationship between
C-44 and Mr. Barque, actual threats would not be necessary to show coercion
“because of the power imbalance.”

Based on the information he was provided, Mr. Griffiths knew that Mr. Barque
was C-44’s probation officer, that Mr. Barque gave C-44 money for alcohol and
drugs, and that C-44 had a history of troubles with alcohol. However, Mr. Griffiths
considered it relevant that the money and alcohol given to C-44 at Mr. Barque’s
residence preceded the sexual contact. When asked why he considered that
relevant, Mr. Griffiths replied:

What the complainant says is that he is afraid of Mr. Barque because
of his position. And yet this person who he’s afraid of he’s also
breaching his probation with, he’s getting money from. He’s going
to his residence. He has this person in his pocket.

There are a number of passages in C-44’s statement that could be interpreted
as evidence of some coercion. For example:

... I was, I was afraid maybe, you know ... if I went and said something
to his superiors there, mention it to anybody, you know. Word would
get around and I would get breached on probation, I would’ve went
back to jail. I didn’t want to go back to jail. That’s the last thing, you
know. I just finished like six and a half, seven months in jail and ...
I never want to go back.

…
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... It started happening and then I just kept goin’ back cause I was
scared.You know, like I didn’t know what was goin’ on. I didn’t
understand all this, you know. To me I probably thought it was a normal
part of life. We never talked about ah, homosexuals or gays or stuff like
that when I grew up, you know. I didn’t even know anything about sex
til I was seventeen years old ... I was just lost, I didn’t know, I was
scared. I didn’t want to say anything to anybody cause I’da got breached
and I would’a went back to jail and then I didn’t wanna go back to jail.

Mr. Griffiths agreed that taken in isolation these statements indicate there
could be some coercion but “you can’t pick and choose. I mean I’m looking at the
statement as a whole.” Certain portions of the statement caused Mr. Griffiths to
question whether C-44 was afraid of Mr. Barque. As an example, he pointed
to the reference in the statement to C-44 stealing Mr. Barque’s car: “He steals
his car and there is reference to that in the statement of the—the monikered
individual steals the probation officer’s car and clearly thinks that he’s safe from
being reported.”

It is true that C-44 admits to stealing Mr. Barque’s car as a way to “get back
at him somehow.” However, in my view, the statement does not indicate that
C-44 felt he would be safe from being reported. In fact, C-44 states that his plan
“back fired on me.” He related that he and his friend were stopped by the police
while hitchhiking on the 417 after the car had run out of gas, and that an Ontario
Provincial Police (OPP) officer questioned him about the incident after he had
returned to Cornwall. He said he “play[ed] stupid” about the incident and that his
probation was not breached because there was no proof that he stole the car.

It is clear that Mr. Griffiths did not feel there was coercion:

... my view, looking at the statement as a whole, was that coercion was
not a factor, notwithstanding what those individual statements say.

... Or if it was a factor it wasn’t something that I could prove.

This may have been a reasonable conclusion in 1996. Today, with our better
understanding of victims of historical sexual abuse and the grooming process
they are subjected to by the perpetrators, I would expect such issues as coercion
to be examined and investigated more thoroughly.

It certainly appears that Mr. Griffiths was not in possession of all of the
relevant facts before providing an opinion regarding this investigation. He had not
been advised of the 1995 conviction of Mr. Barque or made aware that there

1358 REPORT OF THE CORNWALL INQUIRY — VOLUME I



were other potential victims, such as Robert Sheets. He had not been provided with
other available information, such as OPP Detective Constable William Zebruck’s
notes on the interview of witnesses in the Albert Roy investigation. The OPP’s
involvement is further discussed in Chapter 7. Mr. Griffiths also never had the
opportunity to meet with Constable Sebalj. In my view, a Crown attorney pro-
viding an opinion should wherever possible communicate with the investigating
officer. In this case, Mr. Griffiths relied on materials forwarded to him by Mr.
MacDonald and did not have any discussions with the investigating officer.

R. v. Father Charles MacDonald: Charges Laid and
Preliminary Inquiry

In late 1994, Peter Griffiths provided an opinion to the Ontario Provincial Police
(OPP) that reasonable and probable grounds did not exist to lay charges in respect
of David Silmser’s allegations against Father Charles MacDonald. In the following
year, John MacDonald and another individual, C-3, disclosed allegations against
Father MacDonald, and the police investigation continued. The Crown attorney
was kept apprised of the OPP’s ongoing investigation, which is discussed in
detail in Chapter 7, on the institutional response of the OPP. On May 19, 1995,
Detective Inspector Tim Smith called Mr. Griffiths and advised him of the new
allegations against Father MacDonald.

Second Brief Prepared and Robert Pelletier Assigned to Prosecute

On January 3, 1996, Mr. Griffiths received a call from Detective Inspector Smith
updating him on the investigation. Detective Inspector Smith said the OPP would
have a brief prepared within two weeks and he wanted Mr. Griffiths to review it
and provide recommendations. Detective Inspector Smith’s notes of the telephone
call say that “we feel with additional two victims there are RPG [reasonable and
probable grounds] to lay indecent assault charge.” Mr. Griffiths told Detective
Inspector Smith he would review the brief and “possibly have Bob Pelletier’s
office prosecute.”

Mr. Griffiths testified that given what had happened in the past, there was
still a concern about having the local Crown prosecute. As a result, he had to
find another prosecutor in the Eastern Region. Mr. Griffiths thought Robert
Pelletier was the “perfect” person to take on this matter because he:

... was one of the most experienced Crowns in the province with
historical sexual assaults, and particularly involving young boys and
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young men and church figures as a result of his work in Alfred. He had
worked for many years with Inspector Smith in those prosecutions and
had been very successful in those prosecutions.

On January 15, Mr. Griffiths called Mr. Pelletier and asked him to become
involved in the Father MacDonald investigation and prosecution. On January
18, Mr. Pelletier attended Mr. Griffiths’ office to obtain the brief.

In a note to file, Mr. Pelletier wrote that Mr. Griffiths requested that he “con-
duct the prosecution if charges were to be laid.” Mr. Pelletier testified that when
he wrote this memo, he was not sure if Mr. Griffiths had any opinion about
whether charges should be laid. It was clear to him, however, from reviewing
subsequent memos that determining whether or not charges should be laid was
also part of his responsibility. The synopsis prepared by Detective Inspector
Smith and Detective Constable Michael Fagan, which formed part of the brief,
did not include a recommendation that charges be laid. Detective Inspector Smith
testified that he had reasonable and probable grounds and therefore could lay
charges, but he had concerns about the reasonable prospect of conviction:

I’m going to see what they say about it—the Crown say about it—and if
they feel that there’s not reasonable prospect of a conviction, then I’m
going to wait and I’m going to find myself another victim somewhere
along the line because once I lay a charge, the clock starts ticking, and
if there’s no reasonable prospect of a conviction those charges are gone.

In the meantime, on January 16, Detective Constable Fagan advised Detective
Inspector Smith that he spoke briefly to Mr. Griffiths about the allegations of
C-3. Mr. Griffiths said that the indecent assault on C-3 when he was sixteen
would be considered consensual, so no charges should follow, and the “fondling
prior will be reviewed by Bob Pelletier.” According to Detective Inspector
Smith, this was Mr. Griffiths’ analysis of C-3’s allegations. The Detective
Inspector’s notes do not reveal whether or not Mr. Griffiths considered a charge
of gross indecency.

One of the distinctions between the charges of gross indecency and indecent
assault was that consent was not a defence to a charge of gross indecency unless
the act occurred in private between a husband and wife or any two persons
twenty-one years of age or older, both of whom consent to the act. It is unclear
if Mr. Griffiths considered laying such a charge. This might have been a possible
solution to his concern about consent. As will be discussed later in this section,
some of the Crown counsel involved with the Project Truth prosecutions had
different views on the elements of the offence of gross indecency, and I am not
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going to find fault with any of their views or interpretation. However, had one
Crown been assigned to the management of the prosecutions, there may have
been greater consistency on the applicability of that charge.

After assigning the matter to Mr. Pelletier, Mr. Griffiths had no further involve-
ment with the Father MacDonald investigation and prosecution until April 1997.

Robert Pelletier MeetsWith Investigating Officers

On January 31, 1996, Mr. Pelletier met with Detective Inspector Smith and
Detective Constable Fagan. Mr. Pelletier had reviewed the brief and intended to
request additional materials from the officers. He requested the records of the
civil proceedings filed by the complainants, David Silmser, John MacDonald
and C-3. According to Detective Inspector Smith’s notes of the meeting, Mr.
Pelletier stated that without them he could not make a decision. Mr. Pelletier
testified that his preference was to have all available information, but it was not
his position that the Crown was unable to make a decision without first seeing
those documents. Mr. Pelletier wrote his opinion before obtaining copies of
the civil transcripts.

During this meeting, Mr. Pelletier was provided with a number of additional
investigative briefs, including the Cornwall Police Service (CPS) investigation by
Constable Heidi Sebalj in 1993 and the Ottawa Police Service’s 1994 report. He
was also given the settlement agreement between the Diocese and Mr. Silmser,
and materials related to a complaint by Mr. Silmser against the CPS and the
Crown’s office regarding the initial decision not to lay charges. At this time, Mr.
Pelletier also became aware of the 1994 Crown brief on the investigation of
allegations of extortion against Mr. Silmser concerning his demand for com-
pensation from Ken Seguin. Mr. Pelletier received this brief on February 7, 1996.

It was agreed at this meeting that Mr. Pelletier would review the additional
materials and meet with the officers again on February 21 to discuss possible charges.

Robert Pelletier Has DiscussionsWith Counsel for Father
Charles MacDonald

The day after Mr. Pelletier first met with the OPP investigating officers, he received
a call from Colin McKinnon, counsel for Father MacDonald, to discuss the
possibility of criminal charges. Mr. Pelletier testified that he was surprised to
receive a call from Father MacDonald’s counsel the day after meeting with the
OPP officers. He was curious to know how Mr. McKinnon knew that there might
be charges laid before he had made any such determination.

In a note to file dated February 1, 1996, Mr. Pelletier wrote that he told Mr.
McKinnon “that there appeared to be certain difficulties in relation to the David
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Silmser complaints however those would be further examined prior to a decision
being made.” Mr. Pelletier testified that he could not recall what difficulties he
was alluding to. He said that he came to know that the information provided by
Mr. Silmser was in some areas problematic and because of that he recommended
against charges for one allegation. Mr. Pelletier could not recall how much
detail he and Mr. McKinnon discussed in this conversation, nor how much
Mr. McKinnon knew about the allegations at the time. It appears that Mr. Pelletier
also told Mr. McKinnon that on their face, the allegations made by John
MacDonald and C-3 appeared legitimate.

During this phone conversation, Mr. Pelletier told Mr. McKinnon that he was
interested in receiving copies of all materials relating to the civil suit brought
by the three complainants against Father MacDonald and the Diocese. Mr.
McKinnon’s firm was acting for Father MacDonald in this civil action.

Shortly after his telephone call with Mr. McKinnon, Mr. Pelletier received a
call from Mike Hébert, civil counsel to Father MacDonald. In his February 1
note to file, Mr. Pelletier wrote:

Mr. Hébert informed me that Silmser had been cross examined during
the examinations for discovery and that it had apparently been a rather
difficult time for Mr. Silmser. I advised Mr. Hébert that it would be
my intention to review the civil pleadings as well as any transcripts
he could obtain in determining whether charges should be laid in
respect of Silmser.

At this point, Mr. Pelletier was interested in reviewing the transcripts of the
examinations for discovery in the civil suit, as it would be one of the considera-
tions in assessing whether charges should be laid.

Although he did not discuss the possibility of a plea with Mr. McKinnon,
Mr. Pelletier recalled requesting he speak with his client “with a view to determining
whether there was ‘any middle ground’with regard to the various allegations.”

Mr. Pelletier asked that Mr. McKinnon provide him with his client’s instruc-
tions by the time Mr. Pelletier met with the investigators on February 21.

All three complainants against Father MacDonald were involved as plaintiffs
in civil litigation. It is common practice for defence counsel, in examining the
motive of the complainant in pursuing a criminal prosecution, to look at financial
considerations, including whether the complainant has initiated a civil lawsuit.

Mr. Pelletier testified that as a Crown, whether the complainants are involved
in a civil suit is a factor to consider in preparing to prosecute a case. When asked
how a Crown would attempt to neutralize the impact of a complainant also suing
civilly, Mr. Pelletier responded:
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In a judge alone trial, a judge knows well that public prosecution serves
the community and a lawsuit serves the plaintiff. So that in a judge
alone trial you would submit at the end of the case and remind the judge
to instruct himself or herself that the financial aspect is a consideration,
but there are two forms of justice, as it were. In a judge and jury trial,
what I had done in the past is call a civil lawyer to explain to a jury, give
a little lesson on Civil Law 101 to explain that these people are entitled
to sue for their personal damages. It’s not something the criminal courts
can give them.

In my opinion, it is important that all individuals who come in contact with the
justice system realize the distinction between the criminal and civil processes. An
individual has the right to pursue both processes simultaneously, and everyone
should be reminded that the criminal burden of proof, beyond a reasonable doubt,
is much higher than the civil burden of proof, which is on a balance of probabilities.

Robert Pelletier Reviews the Briefs

Mr. Pelletier made notes while he was reviewing the briefs and providing his
recommendations for charges in February 1996. He testified that he reviewed
the relevant Criminal Code provisions at the date of the allegations and the
relevant sections pertaining to indecent assault. He recommended three charges
of indecent assault for the incidents with Mr. Silmser, three charges of indecent
assault for the incidents with John MacDonald, and one charge of indecent assault
for the incident with C-3.

Mr. Pelletier did not consider recommending a charge of gross indecency. In
his experience, gross indecency was difficult to prove, because it required more
than contacts of a sexual nature and involved contacts that were offensive and an
affront to people’s sensibilities. Having prosecuted several such charges, he
remembers securing only one conviction involving conduct that was extraordinarily
offensive. Mr. Pelletier believed that the information they had best supported
the charge of indecent assault. He did not think gross indecency would apply to
an incident of fondling over the clothes.

Shelley Hallett, the Crown attorney who later took over this case from Mr.
Pelletier after the preliminary inquiry, had a different view on the offence of
gross indecency. She testified that gross indecency was an offence that could be
laid with respect to sexual misconduct with a young person that represented a
marked departure from the decent conduct expected of the average Canadian in
the circumstances. Where appropriate, Ms Hallett suggested a charge of gross
indecency be laid in cases she was assigned to prosecute or provide an opinion
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about. She testified that had the evidence justified a gross indecency charge, she
would have asked the judge to commit Father MacDonald to trial on charges of
gross indecency. However, Father MacDonald had already been committed to
trial when she took over the case, and she was not prepared at that point to try
to change the offences. When C-2, a former altar boy, came forward with his
allegation against the priest in 1998, Ms Hallett suggested laying a charge of
gross indecency.

Crown attorneys have some discretion in interpreting the law. Mr. Pelletier’s
approach is more traditional, while Ms Hallett’s approach includes the element
of public approbation and is more of a purposive approach, in other words, an
interpretation based on the underlying purpose of the law. Both approaches to the
charge of gross indecency are an appropriate exercise of Crown discretion.

Robert Pelletier Provides an Opinion

Mr. Pelletier met with Detective Inspector Smith and Detective Constable Fagan
on February 21, 1996, to discuss the Crown attorney’s review of the file. According
to Detective Inspector Smith’s notes of the meeting, Mr. Pelletier had reviewed
the brief and it appeared he would recommend charges against Father MacDonald,
but he wanted to read the transcripts from the complainants’ civil cases before
giving his written recommendation.

In early March, Mr. Pelletier advised Detective Inspector Smith that his written
recommendation was completed. He met with Detective Constable Fagan on
March 5 and provided him with written instructions regarding the seven charges
recommended. Mr. Pelletier also provided Detective Constable Fagan with a
draft information regarding the seven counts.

In his written opinion memo, addressed to Detective Inspector Smith, Mr.
Pelletier concluded that “reasonable and probable grounds exist for the laying of
a total of seven counts of indecent assault in respect of the three complainants.”
In addition, he wrote that it was his view “that in the event that the complainants
testify in a forthright and credible manner, there exist reasonable prospects of
conviction in respect of each charge.”

Mr. Pelletier referred to previous decisions, in 1993 and 1994, not to pursue
this matter through the criminal courts. He noted that in 1993 Crown Attorney
Murray MacDonald decided not to pursue the matter largely because of the
complainant’s wishes not to proceed. In 1994, regional Crown Peter Griffiths
decided not to proceed because of a lack of detail, corroboration, and similar
fact evidence. Mr. Pelletier was able to distinguish those earlier decisions:

The situation has changed somewhat given that there now exist two
complainants who provide, if their accounts are believed at trial,
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corroboration of the Silmser complaint in the nature of similar fact
evidence. More particularly, the three complaints now relate to the same
suspect, allege similar types of sexual abuse, refer to a similar pattern
of behaviour and method, relate to allegations at a time when the
complainants were of the similar age, in a similar location, and in the
same general time frame. The case against Father Charles MacDonald is
certainly reinforced by the most recent complaints by John MacDonald
and [C-3]. Accordingly, any prior decision not to proceed with regards
to the Silmser complaint has to be viewed in that light.

There was one incident for which Mr. Pelletier recommended against laying
a charge and that was the allegation made by Mr. Silmser of attempted buggery.
Mr. Pelletier based this decision on the fact that Mr. Silmser gave various con-
tradictory accounts of the incident and could not provide any details about how
it took place.

Mr. Pelletier’s opinion letter concluded that there was no need to arrest Father
MacDonald, but rather arrangements could be made with his counsel to surrender
himself. Detective Inspector Smith testified that the Crown would normally not
provide this kind of advice and ultimately it was Detective Inspector Smith’s
decision. On March 6, an information with seven counts was sworn. Father
MacDonald was charged on March 11 with three counts of indecent assault
against Mr. Silmser, three counts of indecent assault against John MacDonald, and
one count of indecent assault against C-3.

Although Mr. Griffiths was copied on Mr. Pelletier’s opinion memo, it was Mr.
Pelletier’s decision to prosecute. Mr. Griffiths testified that he was copied only
as a courtesy.

Mr. Silmser testified that he did not find out about the charges against Father
MacDonald from a police officer or from a Crown attorney. Rather, he found
out from John MacDonald, his lawyer, and the media. As will be discussed below,
this is an example of the lack of communication between the Crown attorney
and the alleged victim that could have been resolved by the assistance of a victim
liaison person.

Robert Pelletier’s RelationshipWith David Silmser

Mr. Pelletier had a difficult relationship with Mr. Silmser throughout the prosecu-
tion. He said that during their first telephone contact on February 7, 1996, Mr.
Silmser explained that he was not satisfied with how the matter was proceeding
and became “abusive and vulgar.” Mr. Pelletier asked him if he spoke to everyone
in that way, because he was taken aback by Mr. Silmser’s attitude. In response,
Mr. Silmser “became even more upset, declared war against the OPP and myself
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and hung up the phone.” Mr. Silmser testified that something must have triggered
his call to Mr. Pelletier, such as a media report, which may have made him frus-
trated that things were not being properly handled. Mr. Silmser does not believe
he was abusive or vulgar during phone calls with Mr. Pelletier. Rather, he was
frustrated and at times may have expressed that frustration in an angry manner.

Mr. Pelletier had the impression that if this first conversation had degener-
ated any further, some threats or veiled threats might have been made, and under
those circumstances Mr. Pelletier could not represent the Crown with Mr. Silmser
as a complainant.As a result, he made the decision that it would be prudent to have
no further direct contact with Mr. Silmser. After this conversation with Mr.
Silmser, Mr. Pelletier contacted Mr. Silmser’s lawyer, Bryce Geoffrey, and
informed him that he did not intend to speak directly with Mr. Silmser anymore
and that if Mr. Silmser had anything to communicate, he should do so through his
lawyer. Mr. Pelletier advised his secretary, Mireille Legault, that he would not be
taking calls from Mr. Silmser. He advised Mr. Geoffrey that it would be counter-
productive if he spoke to Mr. Silmser, and that if a serious conflict between them
developed it could result in Mr. Pelletier being unable to conduct the prosecution.

Mr. Pelletier never met with Mr. Geoffrey and Mr. Silmser, and was surprised
that Mr. Geoffrey did not suggest such a meeting: “I had expected that Mr.
Geoffrey was going to extend his client’s apology and undertaking not to conduct
himself that way, and that never came.” Mr. Pelletier acknowledged that he never
told Mr. Geoffrey that he was expecting a meeting or an undertaking from
Mr. Silmser’s counsel.

Despite his arrangements with Mr. Geoffrey about Mr. Silmser not contacting
him, Mr. Silmser continued to call Mr. Pelletier’s office. Mr. Pelletier did not
speak to Mr. Silmser, but his secretary took the calls. On March 18, 1996,
Ms Legault prepared a memo for him about a call from Mr. Silmser during which
he told her that Detective Constables Fagan and McDonell were interviewing
former altar boys and that Detective Constable McDonell was Father MacDonald’s
first cousin. Mr. Silmser also said that during one interview of an former altar boy,
Detective Constable McDonell told him that “Silmser was a thief and bringing
Silmser down.” Mr. Silmser agreed that the memo’s description of his conversation
with Mr. Pelletier’s secretary is fairly accurate.

Mr. Pelletier testified that he does not recall asking investigators to follow
up on whether Detective Constable McDonell was related to Father MacDonald.
He did not recall dealing with that officer or receiving any documents from him.
Detective Constable McDonell had been involved in the extortion investigation
in 1994, but he was not involved in the investigation into Father MacDonald at
this time.
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Mr. Silmser recalled calling Mr. Pelletier’s office and expressing considerable
dissatisfaction. He testified that he did not understand many things, such as why
Detective Constable McDonell was an investigator on the case when he was
Father McDonald’s cousin. According to Mr. Silmser, he brought up many points,
and “Pelletier was just ignoring them, and not giving me any advice on them.
He wouldn’t talk to me about it.” Mr. Silmser was also upset about the lack of
communication with the Crown: “There was no information given to me at all,
I was just sitting there in limbo.” Mr. Silmser did not think he made an excessive
number of phone calls to Mr. Pelletier’s office.

Because of the March 18 phone call, Mr. Pelletier wrote a letter to Mr. Geoffrey
in which he outlined the concerns voiced by Mr. Silmser and reminded Mr.
Geoffrey that communications between Mr. Silmser and Mr. Pelletier’s office
should flow through him. Mr. Geoffrey wrote a letter back to Mr. Pelletier on
March 21, in which he apologized on behalf of Mr. Silmser but said that Mr.
Silmser was easily upset from time to time. Mr. Geoffrey said he had spoken to
Mr. Silmser and requested he not contact Mr. Pelletier’s office directly, and that
he would “renew this request with him” as soon as he could contact him. Mr.
Pelletier responded that day with another letter, reiterating that communications
should flow through Mr. Geoffrey “in order to maintain a certain level of civility.”

Although Mr. Silmser could not recall whether his lawyer showed him any of
these letters, he did recall that his lawyer told him not to phone the Crown
Attorney’s Office.

On May 2, 1996, Mr. Pelletier wrote a letter to Mr. Geoffrey updating him on
recent developments in the Father MacDonald case. He asked Mr. Geoffrey to
communicate these developments to his clients. Although Mr. Silmser did not
recall seeing this letter, he acknowledged that Mr. Pelletier was communicating
with him through his lawyer.

Mr. Silmser contacted Mr. Pelletier’s office several times on July 19, 1996. Ms
Legault took the calls and prepared memos for Mr. Pelletier detailing each call.
During the first call, Mr. Silmser said the lawyers in Toronto had lost the file,
which showed how much of a cover-up was going on. Mr. Pelletier testified that he
did not know what Mr. Silmser was referring to with respect to the Toronto lawyers.
According to Ms Legault’s memo, during the second call, Mr. Silmser became
very angry and said it was costing him money each time he communicated through
his lawyer and that he would continue to call the office. Mr. Silmser also referred
to another victim who had been located by a private investigator. The final call
that day was a message left by Mr. Silmser in which he said he was extremely
upset and that the Crown did not have the right to refuse his calls because he was
a victim and that if he “goes through his lawyer it costs him a lot of money.”

MINISTRY OF THE ATTORNEY GENERAL 1367



Although Mr. Silmser did not have a specific recollection of these calls, he
remembered making a phone call where the secretary hung up on him and
he may have phoned two or three times trying to speak to somebody. He said
he was probably calling because of the lack of progress on the case and the fact
that he was not getting any information. He did not communicate through his
lawyer because it cost him money: “Again, every time I phoned my lawyer, he was
charging me by the minute on the phone. So if I had to go through my lawyer, I
had to pay him and I know I didn’t have any money at the time.”

Following these calls from Mr. Silmser on July 19, Mr. Pelletier prepared a
memo to file noting his concern that if he spoke with Mr. Silmser at that time, a
conflict would develop that would require him to step down from the case.
Mr. Pelletier was concerned about the delay that would be caused if a new
prosecutor had to be assigned.As discussed above, this potential for a conflict with
Mr. Silmser had been Mr. Pelletier’s concern since the initial conversation he
had with Mr. Silmser in early February 1996.

Mr. Pelletier contacted Detective Constable Fagan about the potential fourth
complainant mentioned by Mr. Silmser but cannot recall if he heard back from
the officer about this. Mr. Pelletier testified that it never occurred to him that
Mr. Silmser may have been referring to C-8, an individual who made allegations
against Father MacDonald for which charges were later laid. Mr. Pelletier did
not know whom Mr. Silmser was referring to at the time, and he never spoke
with Mr. Silmser about this issue.

If Mr. Pelletier had been speaking with Mr. Silmser, he may have discovered
who this fourth complainant was. As I discuss below, the revelation of C-8’s
allegations later caused some delay in the prosecution, which may have been
partly avoided had his name been known to the Crown as early as July 1996.
In my opinion, this is an illustration of the problems caused by the lack of
communication between the Crown and a victim in this case.

Both Mr. Silmser and Mr. Pelletier agreed their relationship was difficult.
Mr. Pelletier did not have a meeting with Mr. Silmser and his lawyer to discuss
the situation, nor did he attempt to explain to Mr. Silmser directly his concerns
about the development of a conflict. Mr. Silmser testified that nobody from the
Crown’s office ever explained this to him. Mr. Pelletier acknowledged that he
had never taken the step of cutting off direct communication with an alleged
victim before and it was “a somewhat extraordinary measure.” He testified that
he did not have any similar arrangement in place with the other two complainants.
He said John MacDonald may have called him once and he never spoke with
C-3 on the phone.

In my opinion, this once again demonstrates the lack of understanding that
Crown counsel at times had for alleged victims of historical sexual abuse and
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their circumstances. A liaison person could have played the role of an intermediary
and perhaps have assisted in resolving their differences. The introductory para-
graph to the “Sexual Assault and Other Sexual Offences” practice memorandum
adopted on July 21, 2006, states:

Sexual offences are unique because they involve the violation of sexual
integrity and autonomy. Sensitivity to the perspective of victims, their
privacy interests, and in particular, the deeply personal and potentially
degrading nature of their victimization, must always be borne in mind.

Mr. Pelletier did not consider the fact that it would be costly for Mr. Silmser
to communicate through his lawyer. Mr. Silmser testified that he was contacting
Mr. Pelletier’s office in part because he was not receiving information and was
frustrated. Crown Policy V-1, “Victims of Crime,” dated January 15, 1994, states:

In all cases the victim has a right to be informed of the status of the
case with which he or she is involved. To this end, Crown counsel
are to make themselves reasonably available to respond to inquiries
or requests for interviews, from victims at any stage in the trial
process. Respect and sensitivity for the victims’ gender, race, culture
or disability must be shown.

Requests for information in routine cases can be routed through the
investigating officer. In appropriate cases, Crown counsel should
communicate with the victim or the victims’ family directly. This
kind of communication is essential in most serious cases ...

Mr. Pelletier pointed out during his testimony that theVictim/WitnessAssistance
Program was not established in Cornwall until 2001. However, as will be dis-
cussed in a later section, the VWAP office in Ottawa did provide services to some
of the complainants in the Father MacDonald prosecution starting in early 2000.
In my opinion, Mr. Pelletier could have taken steps to involve the Ottawa VWAP
office in assisting Mr. Silmser and other complainants in 1996.As Mr. Silmser said
in his testimony, “If a Crown attorney doesn’t want to contact the victim ... he
should have a person to relate information to that victim.”

Crown Policy SO-1, “Sexual Offences,” dated January 15, 1994, provided
the following:

The complainants shall be interviewed well in advance of the trial and
preliminary hearing, and as well be referred to the Victim/Witness
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Assistance Program if one is available, other victim services,
counselling, or other community services where appropriate. Crown
counsel should explain the court process to the victim and arrange to
show her the courtroom. Where appropriate and feasible the interview
should be conducted in the presence of a support person. At all times
the dignity and feelings of the complainant must be respected.

Despite the absence ofVWAP services in the area, other alternatives could have
been considered by the Crown to assist him in his dealings with Mr. Silmser.
Perhaps he could have asked one of the investigators to provide the information
Mr. Silmser was requesting or have someone else from his office assigned to
communicate with Mr. Silmser. At the very least, Mr. Pelletier should have had
a meeting with Mr. Silmser and his lawyer to discuss a way to facilitate appro-
priate communication between them.

Judicial Pre-Trial

The case was scheduled for a pre-trial on May 30, 1996. Mr. Pelletier testified that
he did not know why the matter was scheduled for such an early pre-trial. The
pre-trial was adjourned for a continuance in August 1996, in part because it was
agreed that the pre-trial was premature, given that the complainants were being
examined in civil discoveries in respect of the same alleged incidents.

At the pre-trial, Justice Paul Bélanger stated that the parties should examine
the transcripts of the civil proceedings in order to determine how the matter
should proceed. On May 31, Mr. Pelletier wrote a letter to Michael Neville,
Father MacDonald’s criminal lawyer, requesting copies of the transcripts from the
examinations for discovery in the civil suit. At some point, he received portions
of the transcripts.

Following the pre-trial in August, the matter was scheduled for a week-long
preliminary inquiry in February 1997.

Preliminary Inquiry and C-8’s Complaint

The preliminary inquiry commenced on February 24, 1997, and the first witness
called was John MacDonald. That evening, C-8 appeared on television and
discussed his allegations against Father MacDonald. Mr. Pelletier did not see
the media story and became aware of C-8’s allegations the following morning
when defence counsel raised it with him. Mr. Pelletier was not familiar with
C-8’s name before February 25.

Mr. Pelletier now understands that a statement was taken from C-8 on January
23, 1997, in which he disclosed allegations against Father MacDonald. Mr.

1370 REPORT OF THE CORNWALL INQUIRY — VOLUME I



Pelletier testified that the videotaped statement was not part of the disclosure
received from the OPP. It appears that this non-disclosure was inadvertent.
Detective Constable Fagan was present in court that morning. He contacted
Constable Don Genier and asked him some questions about C-8’s allegations.
Constable Genier noted, “Fagan apologized because he thought the video he
received was a video pertaining to Marcel Lalonde.”

The issue of C-8’s complaint was raised on the record on February 25. Defence
counsel stated that he was not willing to proceed with the preliminary inquiry
because of the existence of the videotaped statement of C-8, which dealt with
certain allegations against his client. Therefore C-8 could be either a witness or
complainant. He argued that what C-8 was alleging could influence the cross-
examination of other witnesses. Mr. Pelletier objected to any form of delay
or adjournment:

... I don’t see how any other potential witnesses at some
later date have any bearing on the case presently. There is no
indication that this particular person was in any way enlisted
by anybody or brought forward through any connection with
any other persons who are presently involved in the present
preliminary inquiry.

...

Mr. Neville is suggesting, if I understand correctly, that there may
remotely be a connection between this individual and others who
Mr. Neville feels are part of a larger scheme and, with the greatest
respect, we don’t have any evidence of that.

The preliminary inquiry was recessed in order to allow counsel to view the
videotape in question. During this time, Mr. Pelletier met with Detective Constable
Fagan and Constable Genier. The three of them then met with defence counsel.

The meeting did not resolve their differences: the Crown wished to proceed
and the defence did not. There was a meeting in the judge’s chambers, and defence
counsel requested an adjournment until the following morning.

The preliminary inquiry was continued on February 26. The continued cross-
examination of John MacDonald was adjourned and C-3 took the stand. After
C-3’s testimony, the defence requested a further adjournment, which Mr. Pelletier
opposed. Mr. Pelletier understood that defence counsel was concerned about his
obligation to determine how C-8’s complaint came about and if it had any bear-
ing on how the other complainants came forward. However, Mr. Pelletier’s
position was that the matters were unrelated and the preliminary inquiry should
proceed. In his submissions to the Court, Mr. Pelletier noted that C-8:
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... makes his statement in January of 1997 in relation to the conduct
of this accused vis-à-vis himself. He does not speak of Silmser, he
does not speak of MacDonald, he does not speak of [C-3]. He does not
provide any, in my respectful view, information or any detail that would
change counsel’s approach vis-à-vis those witnesses on the merits.

In ruling against an adjournment, the judge stated:

Until there is some concrete evidence before this Court that there is
some connection—albeit any connection—between these parties that
would impact upon the issues before this Court, I see really no need to
delay this matter further.

At this point, the defence indicated his intention to obtain an extraordinary
remedy in the nature of a prohibition order. Because of this request, the prelimi-
nary inquiry was adjourned to permit counsel to obtain instructions and file his
application for a prohibition order. With respect to the delay caused by this
development, Mr. Pelletier testified that if the defence requested an adjournment
that was denied and then brought a prerogative remedy, the delay would be borne
by the defence. An application for a prerogative remedy was never filed.

On March 7, 1997, Mr. Neville wrote to Mr. Pelletier requesting to be advised
of any new developments in the police investigation of the C-8 matter. Mr.
Pelletier responded by letter dated March 17 that from his most recent discussions
with Detective Constable Fagan it appeared as though no further investigation
would be made into the circumstances surrounding C-8’s complaint. Mr. Pelletier
agreed that he was telling Mr. Neville that it was the circumstances surrounding
the complaint coming forward, rather than the complaint itself, that would not be
further investigated.

In December 1996, Constable Perry Dunlop’s lawyer, Charles Bourgeois,
had delivered a brief of materials (the “Fantino Brief”) to London Chief of Police
Julian Fantino. The content and delivery of these materials has been discussed in
detail in previous chapters. That material consisted of statements from alleged
victims of sexual assault, newspaper clippings, Constable Dunlop’s notes, and
pleadings from a civil suit he initiated against a number of individuals and
institutions. Mr. Pelletier was first advised of the existence of the Fantino Brief
on March 18, 1997. Arrangements were made with Detective Inspector Smith
to bring him the documents. Mr. Pelletier agreed that the Father MacDonald
case began to snowball into a more complex case with the disclosure of the
Fantino Brief.

1372 REPORT OF THE CORNWALL INQUIRY — VOLUME I



On March 20, Mr. Pelletier met with Detective Inspector Smith and Detective
Constable Fagan to discuss the new allegations contained in the Fantino Brief and
the statement by Ron Leroux. Detective Inspector Smith’s notes of the meeting
state that they discussed the direction of the investigation and agreed that the
new allegations and information would have to be discussed with Mr. Griffiths.
Mr. Pelletier explained that Mr. Griffiths was being advised because he was the
Director of Crown Operations for the Eastern Region.

On the same day, Mr. Pelletier sent a package to Mr. Neville containing a
number of disclosure items including a statement and affidavit of Mr. Leroux,
a statement of Gerald Renshaw, an affidavit of Robert Renshaw, a copy of
C-8’s videotaped statement of January 23, 1997, and an OPP brief compiled in
February 1997 following an interview of Mr. Leroux.

Robert Pelletier’s Memo to Peter Griffiths of April 2, 1997

Mr. Pelletier advised Mr. Griffiths of the new allegations arising out of the Fantino
Brief, and they decided there should be a meeting with the OPP to discuss them.
The meeting was scheduled for April 24, 1997. Before the meeting, Mr. Pelletier
prepared a memo for Mr. Griffiths, dated April 2, regarding recent developments
in the R. v. Father MacDonald case.

Mr. Pelletier outlined the investigation, beginning with the 1993 investigation
by the Cornwall Police Service, the settlement between Mr. Silmser and Diocese,
and the subsequent investigation by the Ottawa Police Service. He discussed the
fact that Malcolm MacDonald, the lawyer representing the Diocese during the
settlement negotiations with Mr. Silmser, was investigated, charged, and prose-
cuted for obstructing justice and received an absolute discharge upon pleading
guilty. Mr. Pelletier outlined the OPP’s 1994 investigation of Father MacDonald
and the decision at the time not to recommend that charges be laid.

The memo also discussed the two new complainants, John MacDonald and
C-3, coming forward in 1995 and Mr. Pelletier’s suggestion that seven charges
be laid in relation to allegations of these two new complainants and the initial
complainant, Mr. Silmser. Although charges had been laid, the memo explained
that it was not a strong case:

The decision to recommend charges was made on the slimmest possible
reasonable prospect of conviction test being met. Clearly, the fact that
there now existed three complainants alleging of a similar type of
conduct by the priest at a specific location at a particular point in time
was the major consideration in recommending charges. It was decided
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that at the very least, the complainants would be given an opportunity
to testify at the preliminary inquiry and the reasonable prospects of
conviction could be assessed thereafter.

The role of Constable Dunlop in the matter was also raised in the memo:

The complicating factor in this particular prosecution is the involvement
of Perry Dunlop. Mr. Dunlop was exonerated by the Police Service Act
Court and has since began [sic] a crusade aimed at exposing what he
perceived to be a conspiracy in Cornwall by a certain number of named
conspirators to obstruct justice, suppress evidence, and generally
undermine the credibility of those such as Dunlop who have attempted
to expose this conspiracy. Dunlop has instituted civil proceedings
claiming several millions of dollars against a number of named
defendants both individuals and bodies corporate.

Mr. Pelletier outlined some of the allegations made by Constable Dunlop
against people and institutions in the community. He noted that although Crown
Attorney Murray MacDonald was not named as a defendant, he “is named in
various paragraphs in the context of various clandestine meetings and arrange-
ments involving certain named defendants and others.”

Mr. Pelletier then reviewed the most recent allegations against Father Mac-
Donald made by C-8 and Mr. Renshaw, in the Fantino Brief. He also wrote about
the claims concerning a “clan of pedophiles,” whose members allegedly included
Father MacDonald and Murray MacDonald.

Mr. Pelletier wrote that he was not convinced that the allegations were well
founded. He also testified that early on he had some concerns about the allegations
about a clan of pedophiles. In particular, he did not feel that the allegations
against Murray MacDonald were well founded.

Mr. Pelletier noted in the memo that Constable Dunlop and others believed
there was a conspiracy “involving illegal sexual activities and cover ups”:

Given three unfortunate coincidences, firstly the conviction of Murray
MacDonald’s father, secondly Murray MacDonald’s decision initially
not to pursue criminal charges in respect of David Silmser, and thirdly,
Malcolm MacDonald’s conviction for obstructing justice, the Dunlop
group are convinced of the existence of a conspiracy.

When asked about what he meant by “unfortunate coincidences,” Mr. Pelletier
testified that he considered each of these matters to be unfortunate and that the
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convergence of the three could be a confirmation for those who believed there
might be a conspiracy:

You’ve got a Crown Attorney’s father who’s convicted for sexual
assault; you’ve got the same Crown Attorney who initially decided there
shouldn’t be charges; and you’ve got a former Crown Attorney who’s
convicted for obstructing justice in relation to arrangements made with
the same complainant. So it’s the convergence of those three events that
led me to phrase it in that way.

Mr. Pelletier also raised the issue of a potential conflict in his continuing with
the prosecution given his personal and professional relationship with Murray
MacDonald. It is worth setting out this paragraph in its entirety:

Ultimately, a decision will have to be taken whether or not to
recommend further charges against Charles MacDonald in relation
to the new complainants Robert Renshaw and [C-8]. A decision to
recommend charges would lend credence to these individuals’ claims
including the conspiracy theory. A decision not to recommend charges
would in all likelihood be seen as the latest in the obstructive measures
employed by those in authority. It is in this connection that my personal
as well as professional affiliations with Murray MacDonald become a
complicating factor. Your views in this regard would of course be very
much appreciated.

Mr. Pelletier testified that he thought that laying charges would validate the
Fantino Brief and elevate its claims to a higher standing. On the other hand, the
decision not to recommend charges could lead those who felt there was a conspiracy
to view that decision as the latest in “obstructionist measures.” Mr. Pelletier felt that
he should not review the brief or make any recommendations regarding the new
allegations. He was concerned because Murray MacDonald was mentioned as a
member of the group that conspired together, and Mr. Pelletier was well acquainted
with him both professionally and personally. He was asking Mr. Griffiths for
instructions on whether he should be involved in any of the Fantino Brief review.

In my view, it is clear that in this memo, Mr. Pelletier is expressing less con-
fidence in the case than he did when he recommended that charges be laid in
March 1996. He was also concerned about the allegations being made against his
friend Murray MacDonald.

Mr. Griffiths understood at the time that Mr. Pelletier thought he should not
review these new allegations, and Mr. Griffiths agreed. He testified that “he
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wasn’t comfortable doing it ... and I respected that.” According to Mr. Griffiths,
there was no thought given to transferring the prosecution of Father MacDonald
at that time, as all of these matters were to be discussed and considered at the
meeting scheduled for April 24, 1997:

The Dunlop brief fell like a bomb in the middle of the preliminary
hearing of Father MacDonald, which at that point was ... 13 months,
14 months since Mr. Pelletier’s initial involvement in February of ’96
and the onset of the charges. So time was ticking with respect to that
preliminary hearing with those three complainants. And a decision was
made to keep Mr. Pelletier in place to the conclusion of the preliminary
hearing so that there would be no loss of time on that.

Mr. Griffiths’ understanding was that once the preliminary hearing was
completed, Mr. Pelletier would no longer be involved. Mr. Pelletier has a different
recollection of that matter. He believed he would continue with the prosecution
of Father MacDonald after the completion of the preliminary inquiry. Mr. Pelletier
does not recall that his involvement would terminate after the preliminary inquiry.

Mr. Pelletier continued as prosecutor in the R. v. Father Charles MacDonald
case until spring 1999 when the prosecution was assigned to Shelley Hallett.
The circumstances leading to this transfer will be discussed in the section
“R. v. Father Charles MacDonald: New Charges Laid and Trial.”

The Initiation of Project Truth and Assignment of Crowns

As discussed in Chapter 7, “Institutional Response of the Ontario Provincial
Police,” on March 20, 1997, Detective Inspector Tim Smith, Detective Constable
Michael Fagan and Crown Attorney Robert Pelletier met to discuss the Fantino
Brief. It was decided that Mr. Pelletier would review the Fantino Brief and arrange
a meeting with the Director of Crown Operations, Eastern Region, Peter Griffiths.
This meeting was scheduled for April 24, 1997.

Meeting of April 24, 1997

The meeting on April 24, 1997, was attended by Detective Sergeant Pat Hall,
Detective Constables Fagan and Don Genier, Detective Inspector Smith, and
Crown Attorneys Peter Griffiths, Murray MacDonald, and Robert Pelletier.
Mr. Griffiths made the decision to have Mr. Pelletier and Mr. MacDonald at
the meeting. The purpose of the meeting was to determine the course of action in
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light of the Fantino Brief. However, the brief included allegations against
Murray MacDonald personally.

Mr. MacDonald testified that when he arrived, the meeting had already started
and that he left before everyone else. According to Mr. Griffiths, Mr. MacDonald
was invited to the meeting because these events were occurring in his juris-
diction and the instructions as to how the matter was to proceed needed to be
clear to him. It was decided at the meeting that neither he nor any staff from
his office would provide legal advice or prosecute cases arising from the in-
vestigation of the Fantino Brief. He was also advised that his conduct would
be reviewed. In hindsight, I question the appropriateness of having Murray
MacDonald attend the meeting because of the conflict of interest arising from
the allegations against him.

It was also decided at the meeting that the Ontario Provincial Police (OPP)
would investigate all of the allegations in the Fantino Brief. Detective Inspector
Smith suggested that Mr. Griffiths write to the Superintendent of the OPP. The
Detective Inspector believed that Mr. Griffiths had the authority under the Crown
Attorneys Act to request that the OPP conduct an investigation. Mr. Griffiths was
not aware of any such statutory authority but agreed to write a letter requesting
that someone be assigned to investigate the Fantino Brief.

On May 27, 1997, Mr. Griffiths wrote a letter to Superintendent Larry Edgar
requesting “that Det. Insp. Smith be assigned to investigate the Dunlop/Bourgeois
brief.” After writing this letter, his involvement in Project Truth was minimal.
He was appointed as a judge of the Ontario Court of Justice in May 1998.

Should There Have Been a Dedicated Crown?

Mr. Griffiths testified that at or around the time of the April 24, 1997, meeting,
Curt Flanagan, the Brockville Crown attorney, was asked to be the liaison person
with the OPP investigation on behalf of the Crown. Mr. Griffiths explained that
Mr. Pelletier was not to be the point person as he had expressed his discomfort
in being involved. Somebody needed to fulfill that function, and Mr. Flanagan had
some experience with the prosecution of Malcolm MacDonald for obstructing
justice. The OPP’s operational plan for Project Truth provided that Mr. Flanagan
would be the Crown to provide legal opinions and prosecute cases. I also reviewed
evidence that Shelley Hallett recalled Mr. Flanagan recommending that there be
a team of Crowns to work on Project Truth. However, Mr. Flanagan had no
recollection of making that recommendation. He never assumed the liaison role,
and unfortunately no one else did either.

MINISTRY OF THE ATTORNEY GENERAL 1377



James Stewart, Mr. Griffiths’ successor as Director of Crown Operations for
the Eastern Region,6 noted that when he became involved, the prosecutions were
“up and running.” He does not recall any discussion about having a dedicated team
of Crowns. He thought at the time that things appeared to be under control but
acknowledged that the assignment of Crowns may have been approached differ-
ently “if we knew everything that we knew right now.”

As for his role, Mr. Stewart maintained some supervisory control over the
files in the sense that both Alain Godin and Ms Hallett informed him about what
was happening in the cases, although it “wasn’t very often.” Mr. Stewart explained
that they had to be careful about a potential conflict because Murray MacDonald
worked directly for him.

Mr. Pelletier agreed that in large prosecutions with multiple offenders and
multiple victims, thought should be given to assigning a dedicated Crown to
conduct the prosecutions. He explained, however, that one of the complicating
factors with Project Truth was that it was a work in progress. Project Truth began
with three complainants against a local parish priest and became an investigation
into complaints by dozens of people against almost as many local figures.

Detective Inspector Hall agreed that having a dedicated Crown from the
beginning would have been “helpful.” He believed that not having a dedicated
Crown led to a major delay in the OPP concluding its investigation in Cornwall.

I am of the view that a dedicated Crown should have been assigned early on
in the Project Truth investigations to assist the investigators and direct the
prosecutions. When Project Truth officers were first made aware of the Fantino
Brief and the allegations made by Claude Marleau, there were allegations against
twenty-seven individuals. As early as the summer of 1997 it became apparent
that serious consideration should have been given to the need for a dedicated
Crown. This issue should have been discussed at that time.

This Crown would not have been prosecuting specific cases but could have
provided direction to some of the investigations, given pre-charge advice, provided
timely opinions to the investigators, reviewed Crown briefs, assigned cases to
be prosecuted, and monitored their progress. A dedicated Crown would have
been familiar with every prosecution. This would have ensured consistency in
decision making, encouraged the sharing of expertise, and opened lines of com-
munication to discuss cases. A dedicated Crown could also have assisted in the
request for and management of resources and assisted in the set-up of a disclosure
tracking system. I recommend that in future special projects of this magnitude,
a dedicated Crown should be assigned to assist throughout the investigation.
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Murray MacDonald’s Office Handles Disclosure Prior to Crowns’ Being
Assigned to Prosecutions

Mr. MacDonald had been told during the April 24, 1997, meeting that his office
was not to prosecute Project Truth cases or provide legal advice to Project Truth
officers because of a perceived or real conflict of interest. The Cornwall Crown’s
office did, however, have some minor involvement in Project Truth prosecutions.

In July 1998, a number of Crown briefs were sent to the Cornwall office because
there was not yet a Crown assigned. Requests for disclosure from defence counsel
were also sent to the local Crown’s office during the summer to be forwarded to the
appropriate Crown. Mr. MacDonald testified that he forwarded these requests to Mr.
Pelletier as soon as they were received.As late as October 1998, even after Crowns
had been assigned to prosecutions, disclosure was being sent through the Cornwall
office. As we have seen in earlier sections, the Cornwall CrownAttorney’s Office
was also called upon to attend routine court appearances in Project Truth cases.

Although it had been determined early on that Murray MacDonald was not to
be involved in any of these investigations and prosecutions, he ended up in
possession of some of the briefs to be disclosed. This is another problem created
by not having a dedicated Crown assigned to these investigations. Although I
find it was acceptable to use the Cornwall Crown Attorney’s Office for routine
matters, someone from the office should have been designated to handle these
issues, and any correspondence or material should have been addressed to that
individual and not Murray MacDonald.

Assignments of Project Truth Prosecutions

One of the difficulties in Project Truth prosecutions was the initial assignment of
Crowns. At the outset, Mr. Pelletier took on a number of matters and reviewed
them to provide an opinion on charges.

On July 24, 1998, Detective Inspector Smith wrote to Mr. Pelletier that “it
has been several months since we first attempted to have outside CrownAttorneys
assigned to prosecute the charges resulting from the investigation ‘Project Truth.’”

By then, Ms Hallett had been assigned to the Jacques Leduc, Dr. Arthur
Peachey and Malcolm MacDonald matters, but a number of cases had yet to be
assigned. Mr. Pelletier, who, at the time, wasActing Director of Crown Operations,
Eastern Region, was looking for a bilingual Crown from outside the jurisdic-
tion to assume responsibility for some of these cases.

In mid-August 1998, he sent a number of Crown briefs to Tom Fitzgerald,
Director of Crown Operations, Northern Region, who was going to assign them
to one of his Crown attorneys. In mid-September it was confirmed that Mr. Godin
would take carriage of these prosecutions.
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Resources Available to Crowns in Project Truth Prosecutions

Both Ms Hallett and Mr. Godin addressed the lack of resources available to
Crowns in the Project Truth prosecutions and mentioned that they were accus-
tomed to dealing with a certain lack of resources. Mr. Godin had worked in rural
communities in Northern Ontario where resources were not readily available.
Ms Hallett explained that in her experience conducting special prosecutions
throughout the province, there are often problems with physical resources such
as office space. She said the problem arises because of the desire of the local
Crown’s office to maintain the perception of an arm’s-length prosecution because
of an allegation of a conflict of interest.

In January or February 2001, Ms Hallett asked the local Crown attorney,
Murray MacDonald, if she could be assigned a separate office, but there were none
available. Ms Hallett also “pleaded” unsuccessfully for an office with James
Stewart. Mr. Stewart testified that he did not realize Ms Hallett had concerns
about office space. During the Jacques Leduc trial, Ms Hallett was provided
with a sort of cloakroom in the courthouse with a few chairs and a washroom. The
Crowns and the police would leave their shoes, boots, and coats there during
the day.According to Ms Hallett, this was not an adequate place to have interviews
with witnesses or meetings with defence counsel.

For the most part, victim and witness interviews took place at Ontario
Provincial Police detachments. Both Mr. Godin and Ms Hallett used their hotel
rooms as an office and would often meet with the officers in their hotel rooms.

I am of the view that it is difficult enough to conduct the prosecution of
conflict cases without the additional burden of dealing with inadequate resources.
If an outside Crown is required to prosecute a case, it necessarily means that the
local Crown’s office is in a conflict of interest or at the very least in an appear-
ance of a conflict. These prosecutions will probably never be able to rely on the
local Crown’s office. The Justice Prosecutions Unit should provide sufficient
staff and equipment to properly set up temporary offices to permit Crowns to
prosecute these cases.

One of the recommendations from the 2008 LeSage-Code Report of the
Review of Large and Complex Criminal Case Procedures provides that the
“conduct of long complex criminal prosecutions must be assigned, to the greatest
extent possible, to the most able and most respected prosecutors.” In my view, the
prosecutors assigned must not only be able in terms of their competence but also
must be provided with adequate resources and be relieved of other responsi-
bilities to allow them to be dedicated solely to the major prosecution.

Although the LeSage-Code Report provides excellent recommendations for
how to manage major cases, it does not address major case management in small
communities. A number of issues arise in small communities, such as the fact that

1380 REPORT OF THE CORNWALL INQUIRY — VOLUME I



prosecutors may need to travel significant distances. In addition, the threshold for
defining a major case and the factors that make a case “major” may be different
in a small community than in a large urban centre.

Prosecutions Related to Allegations Reported by Claude Marleau

Claude Marleau disclosed allegations of historical sexual abuse against a number
of men from the Cornwall area. The details of these allegations have been set
out in Chapter 7, on the institutional response of the Ontario Provincial Police
(OPP), and Chapter 8, on the institutional response of the Diocese of Alexandria-
Cornwall. On July 31, 1997, Mr. Marleau provided a statement to Detective
Constable Don Genier.

Crown Briefs Provided to Crown for Opinion on Charges

On April 1, 1998, Crown Robert Pelletier was provided with briefs pertaining to
a number of alleged abusers of Claude Marleau: Roch Joseph Landry, Father
Paul Lapierre, George Sandford Lawrence, and Dr. Arthur Blair Peachey. On
April 3, Mr. Pelletier was provided with a further brief of allegations against
Father Kenneth John Martin. Mr. Pelletier was to review the Crown briefs and
provide an opinion on criminal charges.

On May 7, 1998, Mr. Pelletier provided Detective Inspector Tim Smith with a
memorandum on all of the allegations in these Crown briefs. Mr. Pelletier was of
the opinion that the matters involving Dr. Peachey, Father Martin, and Mr. Lawrence
should proceed to a preliminary inquiry. Mr. Pelletier suggested that following the
preliminary inquiry, the merits and public interest of each case be assessed to
determine if they were sufficient to prosecute the accused. Furthermore, he wrote
that consent was an issue in these cases. Mr. Pelletier had “no hesitation whatso-
ever in recommending charges against Roch Joseph Landry” and Father Lapierre.

Mr. Pelletier’s memorandum to Detective Inspector Smith raised the issue of
who would prosecute these cases:

As we have discussed, it would likely be impossible for myself to
conduct all of these prosecutions particularly given my present posting
at the Regional Office in Ottawa. I would be pleased to further discuss
with you the possibility of resorting to the services of the special
prosecutions unit of the criminal law division. Similarly, we may
wish to consider the services of experienced and bilingual prosecutors
within the region.

Mr. Pelletier testified it was never his intention to take on these prosecutions.
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Assignment of Crowns to the Prosecutions of Claude Marleau’s
Allegations

Mr. Pelletier had started in his position as Acting Director of Crown Operations,
Eastern Region, on May 1, 1998. He was responsible for finding a Crown to
conduct a number of prosecutions, including those arising from Claude Marleau’s
allegations: Father Lapierre, Father Martin, Mr. Lawrence, and Mr. Landry. The
case of Dr. Peachey, a former Coroner, would be prosecuted by someone from the
Special Investigations Unit, the office responsible for prosecutions of justice-
related officials.

As of July 30, 1998, no Crown had yet been assigned to the cases. On August
11, Mr. Pelletier wrote to Tom Fitzgerald, Regional Director of Crown Operations,
Northern Region, confirming that he agreed to assign one of his Crowns to these
cases, which required a bilingual Crown from outside of the jurisdiction. Alain
Godin was assigned to conduct these prosecutions. He was advised that it was a
large project. Detective Inspector Pat Hall received confirmation that Mr. Godin
was assigned to these cases on September 17, 1998.

Meanwhile, on July 2, Milan Rupic, Acting Director of Special Investigations,
the office responsible for prosecutions of justice-related officials, met with Shelley
Hallett and advised her that Murray Segal, theAssistant Deputy Attorney General,
Criminal Law Division, had requested that she assist with the prosecutions
in Cornwall.

Ms Hallett was designated as a “specialist” in child abuse and domestic
violence prosecutions in 1983. As part of her work with the Crown Law Office—
Criminal and the Special Investigations Unit, she had prosecuted several sexual
assault cases where charges had been laid against individuals involved in the
administration of justice.

She was asked to conduct the prosecution of Dr. Peachey, as well as that of
Jacques Leduc, another Project Truth prosecution. She was also asked to review
and provide an opinion about whether to lay charges against Malcolm MacDonald.
Ms Hallett was asked to take on these three prosecutions because the accused
were involved with the administration of justice.

Ms Hallett received the Crown briefs for these investigations from the OPP on
July 7, 1998. The Jacques Leduc and Malcolm MacDonald cases are discussed
in later sections of this chapter.

At the time of Mr. Godin and Ms Hallett’s assignment, all alleged perpetrators
related to the Marleau allegations had been charged.The two Crowns did not
recall being provided with Mr. Pelletier’s opinion on the charges in these cases.
Ms Hallett noted that she would have appreciated receiving more background
information when she got involved in Project Truth. I have previously given my
views on the value of having Crown opinions to investigators reduced to writing

1382 REPORT OF THE CORNWALL INQUIRY — VOLUME I



and delivered in a timely fashion and the basis for the opinion documented.
These opinion letters should follow the prosecution file regardless of which
Crown counsel eventually prosecutes the matter. Crown counsel should have a
tracking system so their opinion letters can be retrieved if and when charges are
eventually laid.

Interactions and Relationship Between the Crowns and Claude Marleau

Mr. Marleau first met with Ms Hallett and Mr. Godin at the OPP Long Sault
Detachment on October 19, 1998. During this meeting, Mr. Marleau was advised
that Ms Hallett was assigned to the Dr. Peachey prosecution and that Mr. Godin
would be prosecuting the remaining cases.

In preparation for the upcoming preliminary inquiries, Mr. Marleau met again
with the Crowns, Mr. Godin and Ms Hallett, and Detective Constable Steve Seguin
on March 4, 1999. During this meeting, the workings of the criminal justice
system were explained to Mr. Marleau. Another meeting took place on March 5
between Mr. Marleau, Detective Constable Seguin, and Mr. Godin during which
they discussed the fact that fourteen was the age of consent at the time of the
alleged offences. Charges of indecent assault had been laid against a number of
individuals, and some of them were also charged with gross indecency.As discussed
in the section “R. v. Father Charles MacDonald: Charges Laid and Preliminary
Inquiry,” one of the distinctions between the two charges is that consent can be a
defence to the charge of indecent assault but not to gross indecency.

As discussed in Chapter 7, there were some language issues with the investi-
gation of Mr. Marleau’s allegations and the subsequent prosecution of his alleged
abusers. Mr. Marleau was bilingual but had a preference for and a greater facility
in the French language. His first language is French, and he had worked in French
for more then twenty-five years.

When Mr. Godin met with Mr. Marleau, they spoke French. However, when
Ms Hallett was present they spoke in English, because according to Mr. Godin,
Ms Hallett did not understand French.Yet Ms Hallett was designated as a bilingual
prosecutor in 1980 and had prosecuted a number of cases in French. Ms Hallett
eventually stopped prosecuting cases in French, as she did not feel comfortable
holding herself out as a bilingual prosecutor in complex cases.

Ms Hallett did not recall having a discussion with Mr. Marleau about his
linguistic preferences. Mr. Godin, on the other hand, recalled advising Mr.
Marleau of his right to testify in French.

As I have indicated in Chapter 3, “The Impact of Child Abuse,” victims of
historical sexual abuse are fragile and emotional, and require a great deal
of courage to tell their story to an investigator or a prosecutor. They should be
accommodated in the language of their choice throughout the entire process.
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Relationships Between Crowns and Police and Between Crowns

Because Mr. Marleau was involved in a number of prosecutions, he had the
opportunity to witness the interactions between the Crowns and police officers.
He testified that the relationship between the Project Truth officers and Ms Hallett
seemed strained. Mr. Marleau also said he observed disagreements between the
police officers and the Crown about the direction to take concerning Constable
Perry Dunlop. Mr. Marleau recalled that Ms Hallett and Mr. Godin had different
approaches to their cases. The Crowns discussed the use of expert testimony in
his presence and seemed to have opposing views on the matter. Both Ms Hallett
and Mr. Godin acknowledged that they had a difference of opinion concerning the
use of expert testimony. Despite these differences, Ms Hallett described her
relationship with Mr. Godin as a good working relationship. According to Ms
Hallett, they had animated discussions in Mr. Marleau’s presence because he
was a lawyer himself. Mr. Godin also agreed that there were some vigorous
discussions about expert testimony in the presence of Mr. Marleau and that
perhaps they could have resolved their differences outside of his presence.

Crown counsel at times forgot that Mr. Marleau was a complainant of historical
sexual abuse. He should have been treated as a victim rather than a colleague.

Crown Preparation and Views on Expert Testimony

Ms Hallett’s standard practice was to request assistance from students working
at the Crown Law Office to prepare research memoranda in preparation for
prosecutions. In the case of Dr. Peachey, Ms Hallett received assistance from
Ellie Venhola in the preparation of legal memoranda.

Ms Hallett considered calling expert testimony and requested a memorandum
on the admissibility of expert testimony. The 1998 R. v. D.D. decision from the
Ontario Court of Appeal held that expert testimony on delayed disclosure and
timing of disclosure was inadmissible. But at the time, there was conflicting
case law on the admissibility of such evidence. Ms Hallett retained the services
of an expert, Dr. Louise Sas, for testimony in R. v. Peachey. She intended to
present expert testimony on delayed disclosure, incremental disclosure, youth
at risk of sexual exploitation, and medical standards of practice.Years later, the
Supreme Court of Canada upheld the decision of the Ontario Court of Appeal
regarding the inadmissibility of such evidence.

Ms Hallett had several other memoranda prepared for her on topics such as the
issue of consent and the factors that might vitiate consent, retrospective offences,
invalid law, and delayed disclosure. Ms Hallett testified that many of the arguments
made in these memos were incorporated in her pre-trial conference report, which
she shared with Mr. Godin. For example, she indicated in the pre-trial conference
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report that she intended to call expert evidence in the R. v. Peachey case. Mr.
Godin submitted a pre-trial conference report in the R. v. George Sandford
Lawrence matter, dated September 7, 1999, which stated that he would possibly
call an expert on the behaviour and reactions of young persons subjected to
lengthy periods of sexual abuse. Mr. Godin testified that he included the reference
to expert testimony to keep the door open. He explained that initially he considered
calling an expert but was satisfied that the evidence could establish that consent
was vitiated. As discussed below, he was precluded from calling this evidence
at trial.

Disclosure Requests by Defence

On November 20, 1998, Don Johnson, the former Crown attorney who was the
defence counsel for a number of Mr. Marleau’s alleged abusers, requested the
disclosure of Constable Perry Dunlop’s involvement in these matters. As dis-
cussed in Chapter 7, the contacts between Mr. Marleau and Constable Dunlop
were very limited. At the time, Mr. Godin reviewed four binders of material
from Constable Dunlop that were in the possession of Project Truth and deter-
mined there was no relevant material in them and they should not be disclosed.

On April 21, 1999, shortly before the commencement of the preliminary
inquiries, Mr. Johnson requested further disclosure following comments made by
MPP Garry Guzzo in the media. Among other things, Mr. Johnson requested
the affidavits and documents that Constable Dunlop had delivered to the Ministry
of the Attorney General and the Ministry of the Solicitor General (referred to in
this Report as the “Government Brief”), and to London Chief of Police Julian
Fantino (the “Fantino Brief”), as well as any notes or statements taken by
Constable Dunlop, his wife, or his brother-in-law, Carson Chisholm. Mr. Godin
had a telephone conversation with Mr. Johnson and they agreed on which docu-
ments should be disclosed.

Mr. Godin took the position that the materials in the Government Brief were
irrelevant and he would not disclose them. He advised Mr. Johnson that if he
wanted these documents disclosed, he should bring an application to compel dis-
closure. Mr. Godin further advised that all relevant materials that Project Truth had
obtained from the Dunlops or Carson Chisholm had been previously disclosed.

On May 6, 1999, defence counsel brought an application before Justice Gilles
Renaud for the adjournment of the preliminary inquiry to permit the defence to
bring a disclosure application. In his ruling, Justice Renaud stated that he was not
prepared to grant the adjournment, pending an application for disclosure before
the Superior Court. At the Crowns’ suggestion, Justice Renaud agreed to review
the documents in question and provide guidance on disclosure. On May 7, he
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ruled, “With respect to all of this material, there is absolutely nothing that in
any way appears to remotely assist the defence from any perspective.”

Justice Renaud and the Crown were being innovative by having the prelimi-
nary inquiry judge make such a decision, despite his not having the jurisdiction
to bind the parties. The 2008 Lesage-Code Report of the Review of Large and
Complex Criminal Case Procedures addressed the difficulties associated with
“the trial judge” being the only one with jurisdiction to deal with these types of
applications and binding the parties. In particular, Justice Patrick LeSage and
Professor Michael Code made three recommendations (numbers 9, 10, and 11)
that would permit a judge to make these types of rulings at an early stage of the
proceedings. I endorse these recommendations and invite the Ministry of the
Attorney General to consider the proposed amendments.

The Perry Dunlop issue resurfaced around June 2001 when the OPP obtained
several banker’s boxes of materials from Mr. Dunlop. Mr. Godin determined
that there was nothing in the banker’s boxes relevant to the matters he was
prosecuting and invited defence counsel to review them.

Mr. Dunlop was called as a witness in the R. v. Father Paul Lapierre trial. Defence
counsel agreed that he would testify in these proceedings and that the transcript of
his testimony would be filed in the other proceedings related to Mr. Marleau.

Preliminary Inquiries

On May 17 and 18, 1999, Justice Renaud presided at the R. v. Roch Joseph Landry
preliminary inquiry in Cornwall and committed the accused to stand trial.

From May 19 to 27, 1999, Justice Renaud heard the preliminary inquiries
for R. v. Father Paul Lapierre, R. v. Father Kenneth John Martin, R. v. George
Sandford Lawrence, and R. v. Dr. Arthur Blair Peachey. On May 27, Justice
Renaud committed all four accused to stand trial.

In the course of these preliminary inquiries, on May 20, Mr. Godin advised the
judge of the theory he wanted to put forward:

There will be a theory put forward by the Crown that there was a type
of grooming going on with Monsieur Marleau. A grooming from a
young age and that as a result of being groomed and he was introduced
to another party. He was then subject to further abuse and the grooming
started when Mr. Landry was committing the acts and then afterwards
this continued on from party to party and that there was a thread
between all the parties which was common.

The grooming of victims was explained to this Inquiry by Dr. David Wolfe and
is discussed in Chapter 2, “Expert Evidence on ChildAbuse.” Mr. Godin explained
the applicability of the grooming theory by noting:
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... the grooming goes as to what is in Monsieur Marleau’s mind, at the
time, and it goes to the issue of consent, whether he could consent or
not consent, because the ages overlap to the point where we have to
look at certain ages when certain things occurred. And to do that, then
we have to go into the other ones and ask him to comment on when he
was introduced. So it’s not so much a conspiracy but what Monsieur
Marleau thought and felt when he was being introduced to other parties.

Justice Renaud accepted Mr. Godin’s argument and ruled in favour of holding a
joint preliminary inquiry for Father Lapierre, Father Martin, Mr. Lawrence, and
Dr. Peachey. Justice Renaud thus agreed to have Mr. Marleau testify about the
abuse he suffered from many of his alleged abusers, rather than testifying about
his experiences with each accused singly. This permitted the Crown to advance
the “grooming theory” to answer an argument that Mr. Marleau may have
consented to some of the acts.

Although this certainly assisted Mr. Godin in obtaining a committal to trial,
it may have given him a false sense of security as to the strength of his case at the
upcoming trials, which would be held separately. Mr. Marleau testified that he was
able to speak of all allegations of abuse during the preliminary inquiries but he
was never again able to testify about the entire sequence of events surrounding
his abuse by multiple perpetrators.

Media Coverage

Mr. Godin’s statement during the preliminary inquiry proceedings that there was
a connection between the various accused was reported on May 21, 1999, in a
broadcast by Maureen Brosnahan of CBC Radio 1. In the same report, Klancy
Grasman, Deputy Director of the OPP’s Criminal Investigation Branch, was
quoted saying that “there is no evidence at all that there was any type of organized
ring or common thread through any of this.”

Detective Inspector Hall was concerned by the conflicting messages being
sent out by the OPP and the Crown in relation to whether or not there was a
ring. He discussed the matter with Mr. Pelletier and Ms Hallett. He also spoke to
Mr. Godin about the report. Detective Inspector Hall believed the report breached
the publication ban order issued in these cases.

On July 12, 2000, he wrote to Marlene Gillis, Assistant Coordinator at the
Freedom of Information and Protection of Privacy Service in the Ministry of
the Solicitor General. He enclosed a transcript of the Brosnahan report and
said that he had discussed the matter with three Crown attorneys, “who all agreed
that Brosnahan had violated the order.” Ms Hallett testified that she never saw this
letter and that she did not believe there was a breach of the publication ban or that
further action was required.
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In my view, in a major or high-profile case there should be a media repre-
sentative speaking on behalf of both the police and the Crown Attorney’s Office
to ensure that the message disseminated to the public is clear, accurate and
represents the position of both institutions. The Ministry of the Attorney General
should perhaps have a practice memorandum dealing with media issues.

Trials

R. v. Dr. Arthur Blair Peachey

Dr. Peachey died in December 1999, before the start of his trial. The charges
against him were withdrawn on December 8, 1999.

R. v. Roch Joseph Landry

Shortly before Mr. Landry’s trial, Mr. Godin learned that Mr. Landry was very ill.
Defence counsel made a request for an adjournment before the trial judge on
September 29, 2000, indicating at the outset that a waiver of section 11(b) of the
Charter would apply. This waiver was an acknowledgment by Mr. Landry that he
agreed with the delay and would not later argue that his right to be tried within a
reasonable time had been breached as a consequence of this specific adjournment.

Terrance Cooper attended for the Crown and said that the Crown was prepared
to proceed on the date set for trial and was neither joining in the defence appli-
cation for an adjournment nor opposing it. Justice Gordon Sedgwick granted
the adjournment. Mr. Landry died on October 24, and the charges against him were
withdrawn on December 20, 2000.

R. v. Father Paul Lapierre

The trial of Father Lapierre was held from September 4 to September 7, 2001.
Mr. Godin chose to start with the trial of Father Lapierre in order to have the
accusations heard chronologically. He was of the opinion that this case had
the most evidence.

One of the central issues in the case was the age of Mr. Marleau at the time of
the alleged abuse. If Mr. Marleau was more then fourteen years old at the time
of an incident, evidence had to be led that he had not consented to the act. Mr.
Godin intended to put forward a theory of grooming to establish that Mr. Marleau
had not consented. However, unlike the preliminary inquiries, which were heard
jointly by one judge, each accused was tried separately before a different judge.

Mr. Godin was faced with objections from defence counsel when he attempted
to question Mr. Marleau on his allegations against the other accused. Justice
Paul Lalonde ruled that Mr. Marleau could be asked questions to establish the
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grooming theory and reserved his decision on whether the theory was established.
On the following day, defence counsel raised further objections to the Crown
leading evidence with respect to allegations related to Father Martin, because
Mr. Johnson was also acting as defence counsel for Father Martin. After a recess
the judge returned and ruled:

I will sustain the objection of Mr. Johnson. ... First of all, it’s supposed
to be admissible as part of a narrative ...

In my case, I think I’m beginning to understand what’s go on [sic]
with the evidence that I’ve had so far and I don’t need the evidence
concerning Ken Martin, especially if it means that counsel Johnson will
be placed in a conflict of interest in that he might have—I’m not saying
that he would—that he might have to call his clients in rebuttal and
cause a mistrial. I don’t want any mistrial in this matter and I’m not
going to take this chance.

As such, Mr. Godin was unable to present evidence pertaining to Father Martin,
Mr. Lawrence, and Dr. Peachey.

Another issue raised at the Father Lapierre trial was penitent-confessor
privilege. During Mr. Godin’s cross-examination of Father Lapierre, he said
that he had received confidential information during the confession of other
priests. He was prepared to disclose the content of the confession if he could
do so. Mr. Godin accepted the privilege and said he did not wish to further
explore the issue, although this is not a form of privilege recognized by courts in
Ontario. Mr. Godin explained that from a tactical standpoint, instead of making
submissions and prolonging the matter, he believed he had sufficiently explored
Father Lapierre’s credibility on the issue. This was an unfortunate lost opportu-
nity to obtain information of allegations against other priests.

On September 13, 2001, Justice Lalonde acquitted Father Lapierre because the
Crown had not proven its case beyond a reasonable doubt. He did, however,
state that he believed Mr. Marleau and that consent was not an issue. He found
that Father Lapierre represented an authority figure and that there was a power
imbalance in the relationship between a priest and a young boy.

At the end of his decision the Judge raised one last issue, which I believe
was in obiter. Justice Lalonde noted:

My assessment of the evidence leaves me with a conflict, and as
unsatisfactory as it may be, that is not unusual, especially in historic
sexual cases involving only two persons who would be able to identify
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the truth, Claude Marleau and Paul Lapierre. Maybe, just maybe one
day the Criminal Code will be able to impose a limitation period for
sexual offences. It would mean an earlier denunciation by the victims,
an earlier closure of sad episodes in their lives, and evidence that can
be more easily investigated.

If Justice Lalonde was suggesting that a limitation period be imposed in cases
of historical sexual abuse, I respectfully disagree.

Mr. Godin testified that he did not believe that an expert on the issue of recent
complaint would have helped the matter, because Mr. Marleau could sufficiently
explain his reasons for the delayed complaint. I am of the view that it is entirely
within Crown counsel’s discretion to call the evidence as he or she sees fit. How-
ever, in hindsight, expert evidence on the characteristics of victims of historical
sexual abuse may have proved useful in this prosecution.

R. v. Father Kenneth John Martin

Mr. Marleau and C-109 had both reported allegations of abuse by Father Martin.
The Crown joined both informations in a single indictment, and the matter pro-
ceeded to trial on September 17 to 19, 2001. Mr. Godin led evidence pertaining
to the allegations against the other alleged perpetrators of Mr. Marleau.

Mr. Godin prepared written submissions on the issue of consent, which were
presented to the trial judge. Mr. Godin focused on the abuse of trust in the
relationship between Father Martin and Mr. Marleau. Mr. Godin agrees that the
issue of consent was not sufficiently explored or canvassed with Mr. Marleau.

On November 9, 2001, Justice Robert Cusson acquitted Father Martin. Justice
Cusson stated that the accused:

was in a position of trust vis-à-vis the complainant. That does not place
him in a position of authority and, of itself, does not show the accused
as having exercised such authority to influence Mr. Marleau into
submitting or consenting to the sexual activity against his will.

Justice Cusson noted in his judgment that the acts between Mr. Marleau and
Father Martin were “consensual acts held in private, between two individuals
who were of consenting age.” At the time Father Martin would have been around
thirty-five or thirty-six years old and Mr. Marleau would have been around fifteen.
Recent amendments to the Criminal Code have since raised the age of consent to
sixteen. Justice Cusson further noted that with respect to the allegations of C-109,
it was feasible that the alleged victim may have misinterpreted the gestures of the
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accused and although he accepted the evidence in question he had not been
convinced of the guilt of Father Martin to the charge of indecent assault, beyond
a reasonable doubt.

R. v. George Sandford Lawrence

On September 29, 2000, defence counsel brought an application to adjourn the
trial date for medical reasons. The issue of delay was raised, and the accused
waived his right to a trial within a reasonable time as guaranteed by section 11
(b) of the Charter. The trial of Mr. Lawrence was held from October 1 to 3,
2001. Mr. Godin led evidence that Mr. Marleau had been sexually abused by
Mr. Landry, who introduced Mr. Marleau to Father Lapierre and Mr. Lawrence,
both of whom sexually abused him as well. On October 2, after the Crown
closed his case, defence counsel brought a motion for dismissal of the case for
lack of evidence. The charge of indecent assault was dismissed by Justice Michel
Charbonneau in a directed verdict, because the Crown had failed to prove
that Mr. Marleau had not consented to the sexual activity. Mr. Godin testified
that it did not help his case that he was not able to present the full portrait
of Mr. Marleau’s allegations. Despite this, Mr. Godin does not believe the
testimony of an expert in the matter would have assisted. The trial continued
on the remaining charge of gross indecency. On October 5, Mr. Lawrence was
acquitted of this charge because the Crown had failed to prove its case beyond
a reasonable doubt.

Connections Between Claude Marleau’s Alleged Abusers

A significant issue raised by Mr. Marleau’s allegations was the link between the
alleged perpetrators. Mr. Marleau testified that he was introduced by one alleged
perpetrator to another. He characterized his experience in being passed between
alleged abusers as, “J’étais une espèce de jouet qu’on passait d’un à l’autre.”

According to Mr. Godin, there was a common thread among the alleged
perpetrators. Mr. Godin considered charges of conspiracy before the preliminary
inquiry, but he felt the evidence was insufficient to support a charge of conspiracy
under the Criminal Code. The fact that people know each other or introduce
people to each other is insufficient to support a criminal charge of conspiracy. It
is difficult to establish that there was a “common goal” among the parties.

Mr. Godin did attempt to use the links between the alleged perpetrators to
establish that consent was not an issue. However, because the trials were heard
separately and before different judges, it was difficult for Mr. Godin to present the
links between the alleged abusers of Mr. Marleau.
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Appeal Process and Appeal Considerations in Some Prosecutions

Mr. Godin requested that the Crown Law Office consider appealing the decision
in R. v. Lapierre on September 14, 2001. The Crown Law Office approved the
appeal, and a notice of Crown Appeal was filed and a factum prepared.

On November 13, 2001, Mr. Godin requested an appeal of the decision in
R. v. Martin. The Crown Law Office did not agree with the grounds of appeal he
proposed, and the appeal did not proceed.

On October 9, 2001, Mr. Godin filed a further checklist for Crown Attorney
Requesting CrownAppeal in the matter of R. v. Lawrence, but no appeal was filed.

The appeal in R. v. Lapierre was abandoned in March 2003 because “there was
no question of law which could properly ground a crown appeal request against
the acquittal.” Mr. Godin contacted Mr. Marleau and advised him the matter was
not proceeding.

Mr. Godin testified that he did not receive the memoranda written by the
lawyers who reviewed the appeal requests, outlining their opinions on the potential
for an appeal. He usually received a telephone call advising him whether the
case would be appealed. I am not aware of the current protocol for advising
Crowns of the status of a requested appeal; however, I am of the view that Crowns
should be advised so that victims can in turn be informed.

Related Quebec Criminal Proceedings of R. v. Father Paul Lapierre

As discussed in Chapter 7, some of Mr. Marleau’s allegations were reported to
police authorities in Quebec because the incidents were alleged to have occurred
in the Montreal area. As a result, criminal prosecutions against two priests of the
Diocese of Alexandria-Cornwall, Father Lapierre and Father René Dubé, were
held in Montreal. Father Lapierre was convicted and Father Dubé was acquitted.

It is important to look at a few distinctions between the two trials of Father
Lapierre, in order to dispel the theory advanced by some that the difference in the
results of these cases illustrates that one cannot get justice in Ontario.

On June 8, 2004, Justice Gilles Garneau of the Cour du Québec rendered his
judgment in the Father Lapierre matter:

Le Tribunal a écouté très attentivement le plaignant témoigner et
les différents repères qu’il a donnés pour se souvenir de l’époque
des événements. Également, de tout le sérieux qu’il a mis dans la
recherche de ces repères.

Aussi le Tribunal a pris en considération les contradictions faites dans
ses déclarations: identité de l’accusé Dubé, oubli de la septième année,
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entre autres, mais il les a admises de plein gré et corrigées à la première
occasion. Le Tribunal tient compte aussi des fausses informations qu’il
a données à une certaine époque.

Le Tribunal, en tenant compte de l’ensemble de la preuve, accepte le
témoignage du plaignant comme étant fiable et crédible.

That is, the Court found the evidence of Mr. Marleau to be reliable and credible
and convicted Father Lapierre on the charge of gross indecency. On October 1,
2004, he was sentenced to twelve months imprisonment followed by three
years probation.

Father Lapierre did not testify in the Quebec proceedings, and according to Mr.
Godin this made a difference. Because he did not testify, he could not benefit
from the first two parts of the test on acquittals as set out in R. v. S. (W.D). The
Supreme Court recommended the following jury instructions on the issue of
credibility as it relates to the principle of reasonable doubt:7

First, if you believe the evidence of the accused, obviously you
must acquit.

Second, if you do not believe the testimony of the accused but you
are left in a reasonable doubt by it, you must acquit.

Third, even if you are not left in doubt by the evidence of the accused,
you must ask yourself whether, on the basis of the evidence which
you do accept, you are convinced beyond a reasonable doubt by that
evidence of the guilt of the accused.

By not taking the stand to testify in his trial, Father Lapierre did not benefit from
the first two parts of the test enunciated by the Supreme Court because there
was no evidence to assess.

In the Father Lapierre proceedings in Quebec, the trial judge accepted the
notion that a perpetrator introducing a victim to another perpetrator demonstrated
that there appeared to be a ring. Mr. Godin testified that he used the notion of the
victim being passed between the accused in support of his theory on grooming.

On September 11, 2006, Justice Lise Côté, Justice François Doyon, and Justice
Jacques Dufresne of the Cour d’appel du Québec upheld the finding of guilt and
the sentence imposed by Justice Garneau.
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When asked about the distinction between the treatment of his cases in Ontario
and in Quebec, Mr. Marleau testified:

En 1983, j’ai fait le serment de toujours honorer la justice et je dois
vous dire qu’avant d’accepter de venir ici, j’ai eu énormément de
problèmes avec cette question-là.

C’est des jugements qui ont été rendus pas mal à la même époque
dans un système ou ... j’avais ... la confiance que l’administration de
la justice était la même partout. J’ai plus cette conviction-là.

...
Je ne sais pas quoi vous dire de plus, mais ça a tout au moins ébranlé
ma foi dans le système.

That is, Mr. Marleau, a lawyer, participated as a complainant in a number of
criminal proceedings in Ontario and one in the province of Quebec. The outcomes
of the Ontario matters have shaken his faith in the administration of justice.

Claude Marleau’s Views of the Justice System

Claude Marleau was disappointed by his involvement with the criminal justice
system. His reported allegations were mostly believed but did not proceed to
trial or result in convictions for a number of reasons. In some cases, details of
the time and specifics of the offence were not clear, no doubt because of the
passage of time, and left the judge with a reasonable doubt. In other cases, issues
arose about the age of the complainants and their consent. The Crown at times
was not permitted or failed to present his argument on grooming in a manner
that would convince the Court that Mr. Marleau had not voluntarily consented to
the acts.

Mr. Marleau came to Cornwall with the intent of preventing the continuation
of the abuse he had been a victim of in his youth. I hope he is comforted by the
fact that some of the issues, problems, and difficulties with the investigations
and prosecutions of his case have been examined, which will improve the insti-
tutional response to allegations of historical sexual abuse.

R. v. Harvey Joseph Latour

Investigation and Crown Opinion on Charges Regarding
Allegations of C-96

C-96 attended the Project Truth office with Claude Marleau on July 31, 1997,
and provided a videotaped statement. C-96 alleged that he had been a victim of
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historical sexual abuse by Roch Landry and Harvey Joseph Latour. With respect
to Mr. Latour, C-96 said that he worked in his restaurant when he was in junior
high school, and that the abuse occurred in the basement of the restaurant while
he was working.

As mentioned in the previous section, Robert Pelletier was provided with a
number of Crown briefs on April 1, 1998, one of which related to these allega-
tions against Mr. Latour.

On May 7, Mr. Pelletier provided Detective Inspector Tim Smith with a memo-
randum setting out his opinion on charges against several alleged perpetrators,
including Mr. Latour.

Mr. Pelletier stated that the offence dates placed Mr. Latour’s alleged offences
“both inside and outside the legal ages of consent” for C-96 and further noted:

... there are sufficient details provided of conduct amounting to charges
contemplated clearly at a time when the victim was not of legal
consenting age. In the circumstances, I would recommend this matter
proceeds as presently contemplated.

Mr. Latour was charged on July 9, 1998, with one count of indecent assault
against C-96.

Involvement of Murray MacDonald in Disclosure

Don Johnson represented Mr. Latour. On July 20, 1998, Mr. Johnson requested
disclosure from the local Crown attorney, Murray MacDonald. At the time, no
outside Crown had been assigned to the matter. Mr. MacDonald forwarded the
letter to Mr. Pelletier and asked that he “please send this [letter] on to the Crown
ultimately assigned to this file.”

On August 4 and August 26, 1998, Mr. Johnson wrote to Mr. MacDonald
advising he had not yet received disclosure in this matter. Mr. MacDonald testi-
fied that as soon as he received these letters, he passed them on to Mr. Pelletier’s
office. Because of the restrictions on Mr. MacDonald’s office, the Crowns in that
office could not respond directly to these requests. As I have found before, there
should have been a person in the Cornwall Crown Attorney’s Office, other than
Mr. MacDonald, assigned to deal with these types of issues. This once again is an
example of some of the difficulties that arose as a result of not having a dedi-
cated Crown counsel assigned to the Project Truth prosecutions, which caused
delays that might have had a critical impact on the prosecution of this case.

As discussed in the previous section, Alain Godin was assigned to a number
of Project Truth prosecutions in September 1998, including the prosecution of
Mr. Latour.
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Preliminary Inquiry

On May 19, 1999, Justice Gilles Renaud heard the preliminary inquiry in R. v.
Harvey Joseph Latour and determined there was sufficient evidence to commit
Mr. Latour to stand trial. Mr. Godin prepared an indictment with one count of
indecent assault on a male, dated July 29, 1999.

The R. v. Latour matter proceeded to trial on June 26, 2000, before Justice
Richard Byers. In rendering his decision on June 27, Justice Byers noted:

So, did Mr. Latour molest [C-96] 35 years ago in that basement?
Well, I think he did. I am pretty sure he did.

I am troubled by two things: [C-96]’s use of the work “flashback” and
the matter of the tattoo ... That word [flashback] used in historical
sexual cases raises a bit of a red flag. No effort was made to explain
what [C-96] meant when he used that word. By itself, I might be
inclined to ignore it. But, [C-96] thought his perpetrator had a tattoo,
an anchor, on his arm. Mr. Latour has no tattoo. Plainly, [C-96] is
wrong on this point or he is right, and has identified the wrong man.

I do not hold [C-96] to the standard of perfection. He was a young man
at the time and it happened many years ago. But, in the context of this
case, I think that the tattoo is not an insignificant detail that can be
explained away by the young age of the complainant or the simple
passage of time.

As I said, this case is 35 years old. It requires me to assess the
credibility and historical memory of a young man, on the one side,
and a reformed alcoholic, on the other. In law, credibility means
truthfulness and it means reliability. I am satisfied beyond a reasonable
doubt that [C-96] was a honest and truthful witness, but I must also
be satisfied beyond a reasonable doubt that his evidence is reliable
and is dependable, that he got it right, not just parts of it right, but
all of the important parts, including the part about identity.

This is not a civil case. Probably guilty, is not good enough. It is a
criminal case. Proof beyond a reasonable doubt is the required standard.
In my view, the tattoo raises that doubt. [C-96] just might have got
identity wrong. I don’t think he did, but he might have. The law
under these circumstances, therefore requires that I find this accused
not guilty.
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Justice Byers found Mr. Latour not guilty because the Crown had not proved
all the elements of the offence beyond a reasonable doubt, mainly the issue
of identification.

Difficulties Prosecuting Historical Abuse Cases

This case illustrates some of the difficulties that prosecutors have to overcome
when dealing with historical cases of sexual abuse. Justice Byers said that C-96
was probably abused by Mr. Latour, but that the test for a conviction, beyond a
reasonable doubt, was not met.

R. v. Marcel Lalonde

Cornwall Police Service Investigation

As discussed in Chapter 6, dealing with the institutional response of the Cornwall
Police Service, Marcel Lalonde was an elementary school teacher with the Stormont,
Dundas & Glengarry County Roman Catholic Separate School Board from 1969
until he was relieved from his teaching duties on January 9, 1997. He was first
investigated for sexual abuse in the late 1980s by the Cornwall Police Service
(CPS). On January 9, 1989, Constable Kevin Malloy of the CPS spoke with
C-60, who alleged he had been sexually abused by Mr. Lalonde but refused to
involve himself in the process. On January 10, Constable Malloy interviewed
C-57, who alleged that when he was sixteen years old Mr. Lalonde frequently
provided him with alcohol and sexually abused him on a couple of occasions.
C-57 also said that Mr. Lalonde wanted to take nude pictures of him and showed
him a photo album with photos of nude males.

Crown Don Johnson Provides an Opinion

Constable Malloy sought legal advice and direction from Crown Attorney Don
Johnson. Constable Malloy testified that he did not at the time have reasonable
and probable grounds to charge Mr. Lalonde but he wanted confirmation
from the Crown.

Mr. Johnson had no recollection of discussing the Marcel Lalonde investi-
gation with Constable Malloy in 1989.

According to Constable Malloy, he attended the Crown Attorney’s Office but
did not take notes of the conversation. He said taking notes was not permitted due
to solicitor-client privilege, and officers had to remember the advice provided
by the Crown. Constable Malloy testified that today notes are taken during
meetings and then are reviewed for disclosure purposes, but that in 1989 officers
did not take notes of meetings with the Crown.
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Mr. Johnson did not recall ever telling police officers that they were not
permitted to take notes during a meeting. I am not aware of any policy from the
Ministry of the Attorney General that would prevent a police officer from taking
notes during a meeting with Crown counsel. All of the policies dealing with
the relationship between police and Crown counsel specifically remind Crowns
that their advice is likely to be recorded in the police officer’s notebook. The
first policy on the relationship between the Crown and police was adopted on
August 5, 1997. I am of the view that it is unlikely a policy against note taking
existed even before the written policies were put in place.

Constable Malloy testified that he had a second meeting with Mr. Johnson
after the investigation was more complete to discuss the issue of consent and the
possibility of seeking a search warrant. According to Constable Malloy, the Crown
said he did not have the grounds to obtain a warrant and that consent would be an
issue. Mr. Johnson did not recall this meeting with Constable Malloy either.

According to Constable Malloy, Mr. Johnson did not recommend that he
interview Mr. Lalonde and did not suggest that he contact the Children’s Aid
Society or the school board to report the allegations.

Constable Malloy testified that when he attended Mr. Johnson’s office he had
all the victim statements and asked Mr. Johnson to review them. Based on his
conversation with the Crown attorney, Constable Malloy decided not to proceed
with charges.

This is another example of the Ministry of the Attorney General’s failure to
ensure that notes and records were properly kept and stored, that opinions provided
to police were properly recorded, and that files were opened with respect to
allegations of sexual abuse.

As discussed in Chapter 6, on June 22, 1989, Constable Malloy placed the file
in abeyance in the hopes that more information would come forward in the future
that would allow the investigation to proceed. My concerns about Constable
Malloy’s actions in this case were discussed in that chapter.

David Silmser’s Allegations of Abuse by Marcel Lalonde and
Subsequent Investigation

As discussed in previous chapters, in August 1994 the Ontario Provincial Police
(OPP), the CPS, and the Children’s Aid Society were aware of David Silmser’s
allegations of abuse by his former teacher at Bishop Macdonell School, Mr.
Lalonde. However, the Ministry of the Attorney General had no involvement in
or around this time since CPS Staff Sergeant Luc Brunet had determined that
“without cooperation of the victim, no further action can be taken.”

In late 1996 and early 1997, a number of other complainants came forward
alleging they were abused by Mr. Lalonde. These complaints and subsequent

1398 REPORT OF THE CORNWALL INQUIRY — VOLUME I



investigations are covered in detail in Chapter 6 and in Chapter 7, dealing with
the institutional response of the OPP.

Mr. Lalonde was arrested by the OPP and charged with one count of indecent
assault on a male on January 7, 1997, with respect to the allegation of C-68. He
was arrested again on April 29 by officers of the CPS and charged with eight
counts of indecent assault on a male, seven counts of gross indecency, and one
count of sexual assault with regard to the allegations of C-45, C-8, C-58, Kevin
Upper, C-66, and another person. A search warrant was obtained and executed on
the day of Mr. Lalonde’s arrest.

Assignment of the Prosecution

OPP Detective Constable Don Genier’s notes indicate that on April 1, 1997, he
met with Assistant Crown Attorney Guy Simard, who explained there was a
conflict of interest with the Cornwall Crown Attorney’s Office and that the case
would be reassigned. The prosecution of Mr. Lalonde was referred to the
Brockville CrownAttorney’s Office in May 1997. Brockville CrownAttorney Curt
Flanagan assigned Assistant Crown Attorney Claudette Wilhelm to the case.

The preliminary inquiry in the R. v. Lalonde matter was held on January 13
to 15, 1998, before Justice Fontana. Mr. Lalonde was committed to stand trial on
all seventeen counts.

Constable Perry Dunlop’s Involvement in the Prosecution

On January 15, 1998, Constable Perry Dunlop testified for the defence in the
preliminary inquiry. It became evident that he had not disclosed all documents in
his possession, including those pertaining to C-8.

On April 29, 1998, Detective Constable Genier spoke with Ms Wilhelm,
who requested that “all notes from Cst. Dunlop ... be disclosed pertaining to
Lalonde investigation.”

The trial of Mr. Lalonde was originally scheduled for February 1999. It was
adjourned to October 4, 1999. In October, the matter was further adjourned to
September 11, 2000, due to disclosure issues.

On October 1, 1999, Detective Constable Genier met with the Crown and
was provided with notes from Constable Dunlop regarding C-8, which CPS
Constable René Desrosiers had obtained the day before. As I have indicated
in Chapter 6, Constable Desrosiers also learned that a CPS investigation of
Mr. Lalonde had taken place in 1989, and he understood that this material was
also subject to disclosure.

In the afternoon of October 4, Detective Constable Genier, Ms Wilhelm,
Constable Desrosiers, CPS Staff Sergeant Rick Carter and CPS Staff Sergeant

MINISTRY OF THE ATTORNEY GENERAL 1399



Garry Derochie met and discussed the Dunlop notes in relation to the Marcel
Lalonde matter. Ms Wilhelm said she had no confidence that the Crown had
received all the documents from Constable Dunlop. She told Staff Sergeant
Derochie that she could not say to the defence with any certainty that full dis-
closure had been made.

On October 5, Detective Inspector Hall met with Detective Constable Genier and
Ms Wilhelm on the Marcel Lalonde matter. Detective Inspector Hall called Shelley
Hallett and asked her to speak with Ms Wilhelm about the Marcel Lalonde matter.

By way of letter dated October 5, 1999, the Crown requested that Detective
Inspector Hall again attempt to obtain full disclosure from Constable Dunlop.
Ms Wilhelm was also concerned about Constable Dunlop continuing to contact
witnesses and requested that Detective Inspector Hall ask him whether he spoke
to complainants and whether he did so in an official capacity as a police officer.
The Crown advised that the defence position was that he was contaminating the
prosecution of the case.

On October 13, Detective Inspector Hall met with Marc Garson, a Crown
from London, Ontario, to discuss the issue of Constable Dunlop having com-
mitted perjury.

On November 19, 1999, Mr. Garson issued a legal opinion on three issues
arising from the meeting. The letter was addressed to Staff Sergeant Derochie and
copied to Ms Wilhelm and regional Crown James Stewart. The issues Mr. Garson
considered are:

Issue One: What are the requirements of the Cornwall Police Service
at law to ensure that full disclosure has been made?

Issue Two: What is the Crown’s responsibility in this matter?

Issue Three: What are the next steps to be taken?

With respect to the next steps to be taken, Mr. Garson suggested that a meeting
be held with Constable Dunlop and that written confirmations be kept of any and all
requests made for information from Constable Dunlop. In addition, he recommended:

Should any further disclosure be forthcoming from Constable Dunlop
and should this disclosure be material or relevant to other persons
charged with offences, we recommend that you ensure such additional
disclosure is provided to the appropriate Crown counsel.

Upon receiving Mr. Garson’s opinion, the CPS, in consultation with Assistant
Crown Attorney Wilhelm, prepared a comprehensive order to Constable Dunlop.
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The content of this order is further discussed in Chapter 6, on the institutional
response of the Cornwall Police Service. As a result, Constable Dunlop provided
a 110-page will-state and pages of notes. Detective Constable Genier and
Constable Desrosiers reviewed these materials for disclosure purposes in the
Lalonde matter. This issue has been examined in Chapters 6 and 7.

R. v. Lalonde Trial

The trial in the Marcel Lalonde matter was held in September 2000. Mr. Dunlop
failed to attend as a witness. On September 12, one of the complainants in the
Lalonde matter, C-8, testified under oath that some of his allegations were not
true. In particular, he admitted that the allegation that he was abused by Mr.
Lalonde during a school trip to Toronto was not true. C-8 told the Court that
Constable Dunlop had told him that if something happened at the school or on a
school activity, he could sue the school board.

On November 17, 2000, notwithstanding the recantation of C-8, Justice
Monique Métivier found Mr. Lalonde guilty on six counts relating to C-45, C-8,
another victim, and C-66. The submissions on sentencing were heard on April 12,
2001. On May 3, 2001, Mr. Lalonde was sentenced to a term of incarceration
of two years less a day.

R. v. Father Charles MacDonald: New Charges Laid and Trial

Preliminary Inquiry Completed and Father Charles MacDonald
Committed to Trial

As previously discussed, the 1993 and 1994 investigations by the Cornwall Police
Service (CPS) and the Ontario Provincial Police (OPP), respectively, did not
lead to charges being laid against Father Charles MacDonald. In 1996 charges
were laid in respect of allegations of historical sexual abuse made by three
victims: David Silmser, John MacDonald, and C-3. The preliminary inquiry
began in February 1997 and was adjourned in part because of new allegations
that surfaced against Father MacDonald. During this time, Project Truth was
commenced. The preliminary inquiry resumed on September 8, 1997, and was
completed on September 11. On October 24, Father MacDonald was committed
to stand trial on all charges.

New Charges Laid—Robert Pelletier Reviews New Crown Brief

As discussed in Chapter 7, on the institutional response of the OPP, Project Truth
investigated additional allegations against Father MacDonald, and by the end of
October, additional charges were being contemplated by the OPP. Detective
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Constable Joe Dupuis had several contacts with Crown Attorney Robert Pelletier
about this matter during the fall of 1997. However, most of the direction he
received was from Detective Inspector Pat Hall. According to Detective Constable
Dupuis, the protocol was that Mr. Pelletier would deal with Detective Inspector
Hall who would in turn instruct him.

Mr. Pelletier was provided with a brief on January 6, 1998, and reviewed it to
determine whether new charges should be laid. He recommended that a number of
charges be laid against Father MacDonald. Detective Inspector Smith’s notes of a
call with Mr. Pelletier on January 21 include a comment about joining the charges:
“charges can be transferred later hopefully to marry up with present charges.”

Mr. Pelletier testified that it was always his intention to conduct one trial with
all of the complainants. However he did not discuss this with any of the three
original complainants. He did not know whether they were made aware of his
intentions with respect to joining the charges.

Mr. Pelletier did not recall preparing an opinion letter regarding the new
charges. He testified that he was surprised that he would recommend eight charges
be laid in respect of five complainants without putting it in writing. He did not
believe he would simply tell the officers to go ahead and lay charges, since the
relevant Criminal Code sections had changed over the years in question. However,
no letter was written.

Detective Constable Dupuis swore an information with the new charges on
January 26, 1998. Father MacDonald was charged with one count of indecent
assault against each of Kevin Upper and C-5, two counts of indecent assault
against C-8, one count of sexual assault and one count of gross indecency against
Robert Renshaw, and one count of indecent assault and one count of gross
indecency against C-4.

CommunicationWith David Silmser’s Lawyer

On or around February 25, 1998, Mr. Pelletier received a letter from Alain
Robichaud, who was the new lawyer representing David Silmser, inquiring into
the status of the matter. In particular, Mr. Robichaud asked if the Crown intended
to join the new charges against Father MacDonald with those presently before the
courts. It thus appears that at this time, the Crown’s intention to join the charges
had not been communicated to the initial three complainants, Mr. Silmser, John
MacDonald, and C-3. Mr. Pelletier responded in a letter dated February 27.
He summarized the state of affairs for the two sets of charges and discussed the
possibility of a joinder of all counts:

There is of course the possibility of a motion for joinder of all counts
enabling the Crown to proceed to trial with regards to all fifteen charges
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and eight victims. That would no doubt improve the merits of the case
and allow for similar fact evidence, however, this would necessarily
result in some delays in conducting the trials on the first series of
charges. These are among the matters that will be discussed at the
judicial pre-trial on the original charges and presumably as well at a
judicial pre-trial in the Provincial Division on the new set of charges.

As will be discussed, the issue of delay was not raised during any pre-trial
appearances.

Delays in Scheduling Judicial Pre-Trial

There was some difficulty in scheduling the judicial pre-trial. On April 1, 1998,
Mr. Pelletier wrote to Mary Simpson, the scheduling clerk and Chief Justice’s
assistant, copied to defence counsel representing Father MacDonald, Michael
Neville. The letter outlined a summary of the issues to be discussed, including
joining the charges and the potential resulting delays.

On November 20, 1998, Mr. Pelletier wrote a letter to Mr. Neville, telling
him that as a result of scheduling difficulties that had arisen in the General
Division pre-trial list earlier in the year, the judicial pre-trial could not be con-
ducted as earlier planned. Mr. Pelletier noted his intention to have all counts
heard together and his concern that a judicial pre-trial be held soon: “My principal
concern is ensuring that a judicial pre-trial is conducted as quickly as possible,
particularly given the direct instructions of the Justice presiding at the last
assignment court.”

Mr. Pelletier believed that his intentions about joining the charges were clear
in November 1998. He was aware that the preliminary inquiry on the second set
of charges was scheduled for March 1999. He was concerned about the delay, as
was the Justice presiding at the Assignment Court.

January 1999 Adjournment: NoWaiver of Section 11(b) Rights

Following the pre-trial conference with Justice Robert Desmarais, Mr. Pelletier
received a letter from defence counsel on January 19, 1999. Mr. Neville said he
could not attend for the next appearance. He understood that because of the
upcoming preliminary inquiry on the new charges in March, Mr. Pelletier would
ask that the present indictment be adjourned to an Assignment Court sometime
after March 1999. Mr. Neville stated that the adjournment was “not to be taken
as a waiver of any rights that Father MacDonald may have under s. 11(b) of the
Charter,” which provides that every accused has a right to a trial within a
reasonable time. Mr. Pelletier testified that he understood at this point that there
would be no waiver of Father MacDonald’s rights under section 11(b).
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The adjournment hearing was heard on January 21, 1999, before Justice Jean
Forget. The agent appearing on behalf of Mr. Neville stated that he was instructed
not to waive Father MacDonald’s section 11(b) Charter rights on the record.
The matter was adjourned to Assignment Court on May 12, 1999, pending the
completion of the preliminary inquiry on the other charges. Therefore the delay
proceeding to trial on the first set of charges could affect Father MacDonald’s right
to a trial within a reasonable time.

Mr. Pelletier testified that he could not recall whether there was a discussion
about delay at the pre-trial on the first set of charges, which was conducted
before Justice Desmarais. He does not recall there being any request at the pre-
trial that the defendant waive his rights under section 11(b).

The Inquiry heard some evidence that there was an earlier discussion between
Crown Pelletier and defence counsel about a waiver of Father MacDonald’s
section 11(b) rights in the context of having the charges tried together in one
trial. Detective Constable Dupuis testified that he recalled a chance meeting in an
Ottawa courthouse hallway during which there was a short discussion between
Mr. Pelletier and Mr. Neville about consolidating the two indictments in the
Father MacDonald case. Mr. Pelletier advised Mr. Neville that there were further
charges coming and asked if he wished to have one trial or two. Mr. Neville said
one. They then discussed section 11(b), and Mr. Neville said he would waive it.
Detective Constable Dupuis did not specifically recall when this conversation
occurred but thought it was before the swearing of the new information on
January 26, 1998. The officer did not record anything about this conversation
in his notes.

Detective Constable Dupuis did not discuss this conversation with any Crown
attorney until the stay application was brought in 2002, at which time he brought
it up with Crown Lorne McConnery and possibly with Detective Inspector Hall.

Detective Constable Dupuis testified that the conversation did not affect the
way that he conducted the investigation from that point in time. He did not, for
example, think that delay was not an issue to be concerned about.

Although Mr. Pelletier did recall a meeting with Mr. McConnery sometime
later, during which he wanted to know whether Mr. Pelletier was aware of any
discussions between counsel bearing on the issue of delay and possible waiver of
section 11(b), Mr. Pelletier did not recall having this type of discussion with Mr.
Neville in an Ottawa courthouse hallway. According to Mr. Pelletier, although the
issue would have come up in their discussions about the consequences of doing
both trials together, he did not recall any request that Mr. Neville waive his
client’s 11(b) rights at the pre-trial, nor was there ever any such waiver.

Mr. Pelletier testified that if Mr. Neville had waived a constitutional right in
a discussion, he would without a doubt have sent him a letter confirming the
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waiver. There are no documents indicating a waiver by Mr. Neville. I am of the
view that even if such a discussion occurred around that time, it was not confirmed
in writing. If I were to accept it at face value it would not in itself constitute a
waiver of Father MacDonald’s section 11(b) rights under the Charter.

Preliminary Inquiry on Second Set of Charges—March 1999

The preliminary inquiry on the second set of charges was held in March 1999.
Father MacDonald was committed to stand trial on these charges on May 3,
1999. Mr. Pelletier prepared an eight-count indictment on May 5.

Robert Pelletier in a Conflict

Shortly after the preliminary inquiry, Mr. Pelletier determined that he was in a
conflict and requested that the file be assigned to a new Crown. It became clear
to Mr. Pelletier that certain individuals in the community were convinced
that Murray MacDonald might be part of a group alleged to be undertaking a
campaign to obstruct justice and to prevent charges from being laid and cases
going to court. Mr. Pelletier testified that since the trials were “looming” and
Murray MacDonald might be a witness, “it became abundantly clear to me that
I could not go on as prosecutor.”

According to Mr. Pelletier, this issue was different from the one he identified
in his memo to Peter Griffiths on April 2, 1997. In 1997, Mr. Pelletier was con-
cerned about being involved in any investigation and prosecution of allegations
of conspiracy. The issue that arose in spring 1999 was that Mr. MacDonald
might have to testify, and Mr. Pelletier could not cross-examine a colleague and
good friend.

At a meeting on April 9, 1999, between Mr. Pelletier, James Stewart, Director
of Crown Operations, Eastern Region, John Corelli, the Director of Special
Investigations, and OPP Detective Inspector Hall, it was decided that Shelley
Hallett would be assigned to prosecute Father MacDonald.

File Transferred to Shelley Hallett

Mr. Pelletier met with Ms Hallett on one or two occasions to transfer the file
and brief her about the case.

Ms Hallett received a letter from Mr. Pelletier dated June 25, 1999, advising
that the next judicial pre-trial was scheduled for September 7, 1999, and he
would make himself available “in order to ensure that the transition is as seamless
as possible.” He suggested meeting at the end of August once she had an
opportunity to review the materials. According to Ms Hallett, Mr. Pelletier was
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going to attend the pre-trial with her because he knew more about the issues and
the history of the case.

When Ms Hallett was assigned to take over this file, no trial date had been set
for either set of charges. The first set of charges was approximately three years
old and the second set of charges approximately one and a half years old.
Mr. Pelletier had held back the first set of charges to allow the second set to
proceed to the preliminary inquiry. There was clearly some delay caused by this
decision. Ms Hallett said when she took over the file, she was not aware of any
other significant delays in the proceedings.

Robert Pelletier and Shelley Hallett Prepare for Pre-Trial

OnAugust 27, 1999, Mr. Pelletier and Ms Hallett had a meeting to prepare for the
upcoming judicial pre-trial on September 7. A memorandum was prepared by
Nadia Thomas, an articling student with the Crown Law Office—Criminal, on
August 31. It lists some of the issues discussed during the meeting including
matters to be determined at the pre-trial conference, potential defence motions,
order of witnesses to be called, evidence the Crown needs to obtain, potential
expert evidence to be called, potential judges, and things still to be done.

According to the memo, one of the issues to be determined at the pre-trial
conference was whether to join the indictments. Mr. Pelletier testified that at the
time the file was transferred his intention was to conduct one trial, but he was no
longer the prosecutor and this may still have been a question for Ms Hallett.
Indeed, she had Ms Thomas collect case law to assist the Crown in determin-
ing whether to proceed on one indictment or two. Ms Thomas prepared a memo
for Ms Hallett on this topic on August 30. Ms Hallett testified that she wanted
some information about this issue because she was not sure she had had any
experience with joining indictments:

I believe that my main concern was whether or not the joining of these
two indictments was going to create any prejudice in terms of the
defence of Charles MacDonald and ... in turn, whether or not that
prejudice might result in some successful ... challenge to the charges
or a stay or a finding of not guilty.

After considering all the issues with respect to joining the indictments, Ms
Hallett was of the view that the charges should be joined.

The potential defence motions discussed during the meeting included abuse
of process, pre-charge delay, lost evidence, and lack of trial fairness due to
publicity. What does not appear to have been discussed is post-charge delay. Ms
Hallett did not believe post-charge delay was considered during this meeting.
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Judicial Pre-Trial—September 7, 1999

Mr. Pelletier attended the pre-trial on September 7, 1999, with Ms Hallett to
ensure a transfer of information from the preliminary inquiries. Mr. Pelletier
testified this was going to be the end of his involvement in the prosecution.

There was discussion at the pre-trial of a potential severance motion.8 The
division was not necessarily going to be between the first and second sets of
charges but rather on the basis of distinguishing features between the eight com-
plainants. Ms Hallett’s concern at that point was that they get sufficient notice of
any pre-trial motions so they could prepare properly. There was no commitment
by Mr. Neville, defence counsel, at that time to bring a severance motion.

Although Ms Hallett believed they had advised defence counsel by this point
that they were going to proceed by joining the indictments, it appears this issue
was not discussed in any detail during the pre-trial conference.

Another issue that was not discussed was delay and section 11(b) of the Charter.
Ms Hallett acknowledged that delay should have been discussed at this time.

As noted above, a significant amount of time had already passed since charges
were laid in this case. I would expect that the Crown would by this time at least
consider the issue of delay and the risk that the defence would bring a section 11(b)
application to have the charges stayed for unreasonable delay. As will be discussed
further below, this did happen and the charges were stayed, a result which may
have been avoided had the Crown considered the issue of delay and how to deal
with it proactively rather than simply reactively.

Joinder of Charges

Once a person is committed to stand trial, the Crown has the discretion to proceed
with one or more than one indictment. Ms Hallett elected to join all charges in a
single indictment. Throughout the prosecution, Mr. Pelletier felt strongly that
the charges should be heard together and it was his “duty” to join the indictments:
“As soon as I found out there were going to be five other complainants, my mind
was made up to conduct one trial with eight complainants.”

Detective Inspector Hall testified that he and his team understood that, to the
extent possible, if the Crown had multiple charges against an accused the Crown
would want them joined together because it would increase the likelihood of
convictions. Unlike Detective Inspector Hall, Detective Constable Dupuis did
not know what the Crown’s thought process was on this issue. He testified that
nobody told him that if he laid additional charges, the Crown would want to join
them together with the first charges.
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Mr. Pelletier testified that if he had been required to conduct two trials, he
would have called the three complainants in the first case, and presented the
other five as similar fact witnesses. A similar exercise would be repeated in
the second trial. The difficulty from the Crown’s perspective is that every time
witnesses testify, they give a different version of events they recall:

So as a prosecutor one of my concerns is not exposing complainants to
more testimony than is necessary. They’re often interviewed three times,
they testify at the preliminary inquiry ... and if they have to testify at
two trials, then the defence has five or six versions with which to work.

Mr. Pelletier agreed this was an issue in this prosecution where the com-
plainants had given more than one statement, some had been examined for
discovery, and there were some discrepancies in the different statements.

Mr. Pelletier weighed the pros and cons of joining the indictments in terms of
the issue of delay. He testified that it was a calculated risk he was taking and
one that ultimately favoured the prosecution:

... had the case proceeded to trial sometime in ’99 or 2000, I didn’t
think delay was going to be a problem, but obviously there was a risk.
And I calculated that risk, assessed the risk and chose to proceed with
what I felt would be a much stronger case with eight complainants as
opposed to three in one case and five in the other.

During his involvement in the Father MacDonald prosecution he did not at any
point become concerned about the possibility of a successful 11(b) application.
He explained that the state of the law at the time was such that time require-
ments inherent in a case were a significant consideration in respect of an 11(b)
application. The time requirements in this case were significant because of the way
the case had developed: “I felt that the Crown was on a very solid footing on
delay, at least up until the summer of ’99.”

In his testimony at the Inquiry, Carson Chisholm, Constable Perry Dunlop’s
brother-in-law, spoke about a conversation he allegedly had with Mr. Pelletier
during which Mr. Chisholm said, “Charlie is going to walk under Askov,”9 and
Mr. Pelletier sneered at him, “You’re delusional.” Mr. Pelletier testified he did
not recall this conversation and that he would not tell a member of the public
they were delusional.
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As discussed above, Ms Hallett asked for some research on the issue of joining
indictments, and she agreed the charges should be joined. Ms Hallett signed the
joint indictment on September 10, 1999. Around this time, a six-week trial was
scheduled to begin on May 1, 2000.

I am of the view that the Crown could have proceeded separately with the
indictments. This may have prevented a stay of proceedings on the first set of
charges. However, I do not believe that at the time either Crown could have
predicted how events would unfold, which I will now discuss in more detail. I
agree with Mr. Pelletier that there was a risk with joining the charges, but it was
a calculated risk.

Pre-Trial Conference—October 22, 1999

On October 22, 1999, there was a follow-up pre-trial with Justice Desmarais
attended by Ms Hallett, Mr. Neville, and Detective Constable Dupuis. Ms Hallett
took notes of the meeting. It does not appear that the issue of delay was discussed
at this pre-trial conference either. I am of the view that both Robert Pelletier and
Shelley Hallett should have been more alert to issues surrounding the delays in
this prosecution and should have addressed it with the pre-trial judge.

Order of Production to Constable Perry Dunlop on January 10, 2000

In the fall of 1999, a related prosecution was proceeding against Marcel Lalonde,
a schoolteacher charged with similar offences as Father MacDonald and with
some of the same complainants. Claudette Wilhelm, the Crown involved in the
Marcel Lalonde prosecution, was concerned that Constable Dunlop might be
in possession of relevant evidence that should be disclosed. She was assisted
with the preparation of an extensive written order with respect to disclosure and
ongoing disclosure requirements.

Ms Hallett was aware of the existence of this order, although she was not
aware of the details or discussions regarding the drafting of the order. She was
not asked to provide any input into the order but did receive a copy of it.

Ms Hallett received disclosure of Constable Dunlop’s materials following
this order.

C-2’s Allegations

As discussed in Chapter 7, the OPP became aware of another alleged victim of
Father MacDonald during a meeting with Constable Dunlop on January 17,
2000. A statement was taken from C-2 on January 26. Project Truth officers
advised Ms Hallett of C-2’s allegations against Father MacDonald shortly after
they learned of them.
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Ms Hallett received two further volumes of the Father MacDonald brief,
one of which dealt primarily with C-2’s allegations, on March 23, 2000. On
March 30, Ms Hallett wrote a letter to Detective Inspector Hall providing her
opinion with respect to C-2’s allegations. Ms Hallett testified that she provided
an opinion within the week given the urgency of the opinion. Ms Hallett noted that
although the first allegation by C-2 was unusual, there had been other “bizarre
allegations” made by other complaints against Father MacDonald. The second
allegation, she noted, bore some resemblance to the allegations of two other
complainants. Ms Hallett recommended that four counts be laid against Father
MacDonald in respect of C-2’s allegations.

Ms Hallett testified that she was concerned about how these new counts might
affect the outstanding Father MacDonald prosecution. She advised defence
counsel about this new complainant and the new charges that would be laid in a
letter dated April 6, 2000.

This was the first notice the defence received of the new alleged victim. In the
letter, Ms Hallett set out various options for dealing with these new charges:
including them on the existing indictment; seeking an adjournment of the
May 1, 2000, trial date to allow for an expedited preliminary inquiry on the
charges, then consenting to their inclusion on the current indictment; or having
the Crown proceed separately on the charges. Ms Hallett testified that she outlined
some of these options in part because of her concern about possible delay.

Given that the trial was scheduled to begin on May 1, Ms Hallett acknowledged
that she expected the defence might request an adjournment, although not necessarily
on the basis of these additional counts. Constable Dunlop had disclosed new
documents pursuant to the January 10, 2000, production order and he was being
criminally investigated for perjury. Ms Hallett testified that the perjury investigation
had “a significant impact on the Charles MacDonald trial since Constable Dunlop
had identified so many of the original complainants on that matter.”

Detective Inspector Hall testified that he thought the principal reason for the
adjournment of the Father MacDonald matter was the laying of additional charges
with respect to C-2’s allegations. Detective Inspector Hall said that if the police
had heard about C-2’s allegations in 1998, when C-2 disclosed them to Constable
Dunlop, Project Truth would have investigated them, and if viable, those charges
would have been laid in 1998 rather than 2000. This could have resulted in two
years less delay. In fact, Detective Inspector Hall noted onApril 16, 2000, “[G]ave
my opinion on MacDonald trial. Should go ahead or at least put off for a short
period of time only.” He did acknowledge that without the new allegations by
C-2, other problems, such as the disclosure by Constable Dunlop, might have
led to an adjournment. Detective Inspector Hall agreed that neither he nor
Ms Hallett could do anything about those things.
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I disagree with Detective Inspector Hall that an earlier disclosure of the C-2
allegation could have prevented a two-year delay. In fact, after the adjournment
of the original trial date, a new date was set in early 2001. The additional delay
was as a result of other circumstances, which are discussed below.

With regard to Ms Hallett providing an opinion about whether charges should
be laid in respect of C-2’s allegations, Crown counsel should not be providing
opinions on matters that they are currently prosecuting. As was indicated in the
1997 Policy P-1, “Police—Relationship with Crown Counsel,” “a Crown counsel
who gives advice to the police is a potential witness. If charges are laid, Crown
counsel may be subpoenaed to testify on the trial proper, the voir dire deter-
mining the admissibility of evidence, or a Charter motion.” Although the opinion
never became an issue, Ms Hallett should have been more careful and not risked
any further delays in an otherwise problematic prosecution. Once again, the
assignment of a dedicated Crown to provide advice and opinions to the police
may have been useful throughout the entire Project Truth investigation.

On April 10, 2000, Detective Constable Dupuis swore an information con-
taining four charges regarding C-2’s allegations against Father MacDonald.
As will be discussed below, Lorne McConnery later withdrew these charges.

Adjournment of Trial

Defence counsel agreed to have the new counts added to the existing indictment
following an expedited preliminary inquiry. In light of these events, Ms Hallett
wrote to defence counsel onApril 12, 2000, about bringing the Father MacDonald
matter to Assignment Court on April 18:

If this matter cannot proceed on May 1 due to new material coming to
light which was unanticipated by either the defence or the Crown, then
the Court should be advised as soon as possible so that the scheduled
trial time can be re-allocated to another case. I trust that the defence
will join the Crown in seeking an adjournment on this basis.

Ms Hallett stated that she was prepared to attend in any available Ontario
court to deal with the preliminary inquiry. She also canvassed some alternative
options, including arranging for a discovery at a special examiner’s office. Ms
Hallett was providing these options to prevent any delay in getting to trial. She
noted in the letter that there was time in the fall for the trial and asked Mr. Neville
to provide his availability. She also said that if the expedited preliminary inquiry
could not take place over the summer, the Crown was prepared to proceed
separately on the counts to allow the trial on the existing counts to take place as
soon as possible.
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Murray MacDonald was copied on this letter. According to Ms Hallett, he
was copied because they were dealing with dates and allocations of court facilities
and it was a courtesy to advise him. She was aware of the conflict but was not
aware that it would preclude him from being informed of the allocation of court
resources in the trials. She said she had to deal with him, for example, in terms
of space at the courthouse. As I have indicated previously, in my opinion in
situations where it was necessary to communicate with the Cornwall Crown
Attorney’s Office, an individual other than Mr. MacDonald should have
been designated to deal with these issues. For the sake of public perception,
Mr. MacDonald should not have been receiving any correspondence or material
related to Project Truth matters.

The matter was spoken to on April 18, 2000, before Justice Robert Desmarais.
Ms Hallett advised the Court of three things. The first was the identification of
a new complainant in the Father MacDonald matter. She outlined the options
she had proposed to Mr. Neville to deal with the new charges.

Second, she advised the Court that on April 5, 2000, Project Truth investi-
gators had become aware of banker’s boxes of materials that had been brought to
the Cornwall Police Service by Constable Dunlop. Ms Hallett told the Court
that an OPP officer had reviewed the materials and there was nothing relevant to
the Father MacDonald case that had not already been disclosed. However, she
intended to review the contents of the boxes herself. She also said that on April
10, 2000, Mr. Dunlop had provided a will-state with four volumes of appen-
dices. She said that she had received a copy of those materials on April 17.

The third matter concerned the perjury investigation of Constable Dunlop, which
she requested be heard in camera. Ms Hallett testified that she felt it was important
this be done in camera because it involved a criminal investigation that could have
severe repercussions for the person being investigated. She felt it was best to await
the outcome of the investigation before the matter was publicly brought to light.

The Crown said that although she would be prepared to proceed to trial on May
1, she felt that in light of the ongoing investigation and new materials the correct
position to present to the Court was a joint request for an adjournment. Ms Hallett
proposed coming back and reporting, perhaps sometime in June, on the progress
to date in terms of sorting out the new material. Although she agreed the case had
become more complex, she did not think it was as “unwieldy” as characterized
by defence counsel in his submissions.

The Judge made the following comments about the trial scheduling:

... it is unrealistic to anticipate that any of the parties would be prepared
to proceed to trial in May of this year, that is to say next month. It’s also
pure speculation in my view that the parties would be available for trial
some time in the fall, there being too many unknowns at this present
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time or “imponderables” as indicated by counsel on behalf of the
accused. There will be some time required in order to assess the various
disclosures and indeed, the Crown will need time as well to determine
the relevancy of additional information received by her, prior to any
disclosure being made to the defence counsel.

The pre-trial was adjourned to August 23, 2000, at which time it was expected
counsel could indicate their state of readiness for trial and that a trial date would
be set. In my view, this was a missed opportunity to address the issue of delay on
the record. It may have been beneficial for the Crown to know what the defence
position was at that time.

Shelley Hallett Reports to James Stewart

Although it was not raised during the court appearance on April 18, 2000, it is
clear that the Crown was concerned about delay and about a potential 11(b)
application by the defence. On April 19, Ms Hallett wrote a letter to regional
Crown James Stewart advising him that the Judge felt the scheduled trial date of
May 1 was unrealistic. She also advised that defence counsel had not protested
the Judge’s opinion and that she expected he would attempt to use the delay to
support an application for a section 11(b) stay.

Ms Hallett testified that she was concerned about the possibility of an 11(b)
application, but there were a number of developments, many of which she did not
have a lot of control over. She wrote Mr. Stewart that section 11(b) was always
going to be an issue, but she felt the complexity of the case would prevent a
successful 11(b) application: “I am trusting that the unique features of this case,
characterized by Neville himself in yesterday’s proceedings as ‘too complicated
to begin to address’ will ultimately prevent a stay on the basis of delay.”

Mr. Stewart agreed with Ms Hallett and testified that in his experience, how
complicated a case is and the issues that arise can sometimes be a relevant factor
on an 11(b) application.

Ms Hallett also wrote that she would be returning to Cornwall to review the con-
tents of the nine boxes of material delivered to the CPS by Constable Dunlop.
Although a Project Truth officer had conducted a preliminary review of the boxes,
Ms Hallett testified that she was not going to rely on the police officer regarding
the contents of the boxes and was going to thoroughly review the boxes herself.

Constable Perry Dunlop’s Boxes Delivered to Project Truth Office

On April 5, 2000, Constable Dunlop delivered nine banker’s boxes of materials
to the Cornwall Police Service. On April 10, Constable Dunlop delivered a will-
state and four volumes of appendices, also to the CPS. Following theApril 18 court
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appearance, Ms Hallett attended at the CPS and asked that the boxes be transported
to the Project Truth office. It was her understanding that Project Truth officers
would take possession of the boxes on that day:

I’m not sure that I wanted it done. I thought that that was the plan and
I thought it was a good plan because ... if the boxes were brought to the
Project Truth office ... it would facilitate my review of the content of
the boxes which I felt duty bound to do.

In addition, since the boxes had been produced pursuant to an order that
Constable Dunlop turn over all material related to Project Truth matters, it made
sense for Project Truth officers to seize those boxes. Ms Hallett also thought that
because of the allegations of cover-up being made by Constable Dunlop against
the CPS, it would be “imprudent and unwise” for the CPS to retain those boxes.

Detective Inspector Hall testified that he was not happy that Ms Hallett had
brought the boxes to the Project Truth office and that he made that clear to her.
His concern was that he did not want Constable Dunlop later to say there was
something missing from the disclosure and blame Project Truth for losing it.
With respect to Ms Hallett’s position that Project Truth should have control of the
boxes because CPS was still being investigated for conspiracy, he said, “I made
the comment ‘well, the allegations ain’t any more severe against Cornwall Police
than they are against the Ministry of the Attorney General.’”

In my opinion, this illustrates why it was best that the boxes be kept at the Project
Truth office. I am of the view that these boxes were part of the OPP investigation and
it was the OPP’s responsibility to be the custodians of that information.

Although Detective Inspector Hall testified that he made his views about the
boxes known to Ms Hallett at the time, she became aware only later that he
wanted to keep the boxes at the CPS.

Review of Constable Perry Dunlop’s Boxes: Shelley Hallett’s
Concerns About Privacy and Privilege

Ms Hallett reviewed the Dunlop boxes over three or four visits to Cornwall.
Based on Detective Inspector Hall’s notes, it appears that she was still reviewing
the boxes in June. Ms Hallett testified that at this point she had not formulated a
plan with regard to the defence reviewing the boxes; it was going to depend on
their content.

In my view, it is clear that the review of these nine boxes was a major under-
taking for Ms Hallett that inevitably led to further delay in providing disclosure
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and preparing for trial. She should have requested additional assistance or
resources to help her deal with this material more quickly and efficiently.

On June 27, 2000, Ms Hallett had an unannounced visit from Constable
Dunlop at her Toronto office. As there were no officers present, she asked a
clerk to attend and take notes. Constable Dunlop gave Ms Hallett a box of
documents addressed to Attorney General Jim Flaherty. Ms Hallett testified that
these documents appeared to be duplicates of the April 10 will-state and its
appendices but she “wasn’t absolutely sure if that was the case.” Ms Hallett
advised Constable Dunlop at the outset of the meeting that this was not the way
for documents to come into her possession. She told him it was ill-advised
to serve documents on the Ministry of the Attorney General himself and that
the criminal justice system provides for this kind of information to be given to the
police who turn it over to the Crown.

Ms Hallett discussed with him some personal material he had disclosed in
the nine boxes. They also discussed the definition of records and privacy inter-
ests. Ms Hallett testified that she had almost completed her review of the boxes
and it was clear that a lot of the material included in the boxes would be properly
defined as a record within the meaning of section 278.1 of the Criminal Code
pertaining to third party records. This section governs the disclosure of personal,
private, and confidential records of complainants and witnesses in sexual assault
prosecutions. Ms Hallett recalled some of the material being of a highly confi-
dential and private nature, such as doctors’ prescriptions.

She advised Constable Dunlop that while some of the material in the boxes was
personal and therefore should not be disclosed, some documents fell “in between
‘personal’ and ‘public’ documents.” She said some of these should be handed
over to the defence and she would like his consent to release those documents. She
suggested that Constable Dunlop get some legal assistance with regard to waiving
his rights to privacy regarding the release of some of the documents. She was
hoping these disclosure issues could be dealt with on consent rather than by
application, in order to keep things moving in the Father MacDonald proceeding.

Although the notes of this meeting suggest a possible future meeting between
Constable Dunlop and Ms Hallett to go through the documents to see “what
deals with MacDonald,” they never had such a meeting. Constable Dunlop left the
province for British Columbia shortly thereafter.

Ms Hallett wrote a letter to Detective Constable Dupuis on July 4, 2000,
enclosing the notes of her meeting with Constable Dunlop as well as his letter to
the Attorney General dated June 27, 2000.

Over the course of the summer, Ms Hallett completed her review of the
Dunlop boxes.
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Pre-Trial Conference—August 23, 2000

OnAugust 23, 2000, this matter again came before Justice Desmarais. On this day,
Ms Hallett provided the defence with Volume 9 of the Crown brief. She told the
Court that she had reviewed the nine boxes provided by Constable Dunlop and
that she believed that full disclosure had been made to the defence. She further
advised that the criminal investigation of Mr. Dunlop was completed and that,
although charges were not going to be laid, the results of the investigation were
in the possession of the Crown and had been given to the defence.

At this time, the Crown was in a position to set a trial date, and Ms Hallett’s
position was that the items provided to the defence that day could be reviewed in
sufficient time before the next trial date, which was April 2, 2001.

Defence counsel said he needed more time to review the new disclosure. In
addition, Mr. Neville made some comments about the Dunlop boxes and the attempts
being made to determine if Mr. Dunlop would consent to the disclosure of the boxes:

Albeit it has been turned over on various occasions, or parts thereof,
to the authorities, parts of which I may indeed have in other forms,
but we don’t know for sure until we see it all, but that is going to be
pursued as well.

Ms Hallett testified that she felt the relevant material in the boxes had been
disclosed to the defence, but she was prepared to allow defence counsel time to
review the boxes. She does not believe Mr. Neville accepted her offer. Ms Hallett
testified that she understood Crown McConnery later released the entire content
of the boxes to Mr. Neville. She never discussed the matter with him and was
not aware that defence counsel later found a copy of notes by a CPS officer of
David Silmser’s first interview with the Cornwall police in the Dunlop materials.
She was no longer working on Project Truth cases at that time.

Due to the new disclosure provided to the defence that day, the Judge agreed
to adjourn the matter to October 18, 2000, and set a trial date at that time:

The adjournment is being granted on the basis of disclosures which
have been made available to defence counsel as of today and it
would appear to me, that out of fairness to defence counsel, that the
adjournment in question is not an unreasonable request.

In my view, it took an inordinate amount of time for the Crown to review the
Dunlop materials and disclose them to the defence. The untimely disclosure led
to delays, and once again, the issue of further delay was not specifically addressed
on the record.
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Preliminary Inquiry on C-2 Allegations; New Indictment on
October 18, 2000

The preliminary inquiry on charges relating to C-2’s allegations was conducted
from August 28 to 30, 2000. Father MacDonald was committed to stand trial on
those charges, which included two charges of gross indecency and two charges
of indecent assault. On October 18, 2000, a new indictment was prepared con-
solidating the previous indictment of September 1999 with these new charges.

As discussed above, defence counsel had earlier agreed before the Court to
have these new counts included in the indictment. Ms Hallett testified that prior
to the consolidation of those charges, she was not aware of defence counsel
departing from this position.

She testified that she did not believe the decision to charge Father MacDonald
in relation to the allegations of C-2 contributed to the delay in this case:

It may have been characterized later as contributing to the delay, but
there were these other significant developments that were occurring at
the time as C-2 had come forward and been identified, and I believe that
those really were the significant contributors. But we wrapped all of it
up at around the same time; that is, I concluded my review of the nine
boxes from Dunlop. We had the results of the criminal investigation
that became available at the end of July ... I looked at the two sets of
notes and appendices and the will say from Constable Dunlop and
was satisfied that they were, in fact duplicates that we—we made
sure that we had a duplicate copy and that those had been provided
to Mr. Neville. So things were coming to a conclusion, I think, more
or less at the same time.

The nine boxes provided by Constable Dunlop were essentially duplicates
of documents already in the possession of Project Truth. He delivered them on
April 5, 2000, but it was not until August 23 that Volume 9 of the disclosure was
provided to the defence and an offer extended to review the Dunlop boxes. The
preliminary inquiry on the charges involving C-2 proceeded in the last week of
August. I am of the view that the Crown timed the completion of the review
of the Dunlop materials with the preliminary inquiry. Ms Hallett knew that the
charges, if committed to trial, would be added to the existing indictment. There
was therefore no reason to expedite the review of the materials.

The review of those boxes should have been a priority and should have been
completed in the days following their release by Constable Dunlop. It is unclear
to me whether the Crown or the Project Truth investigators were using a tracking
system to determine what had been disclosed and what documents were duplicates.
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Ms Hallett should have involved the Project Truth investigators in organizing
and tabulating the documents. The organization and the disclosure of the fruits of
an investigation is primarily a function of an investigator.

Mr. Pelletier testified that the police were providing the disclosure on the Crown’s
instructions, and he kept an exact copy of the disclosure in the Crown file. He did
not keep a ledger to keep track of disclosure. Rather, when the police delivered
materials to the defence, they copied Mr. Pelletier with a note indicating that this
material was disclosed on a certain date. This tracking system was inadequate
given the complexity of the prosecution and the volume of disclosure involved.

On October 18, 2000, Ms Hallett wrote to the trial coordinator and requested
that the trial date be given priority. She provided the trial coordinator with defence
counsel’s and her available dates. A jury date was set for May 28, 2001.

Leduc Decision: Shelley Hallett Removed From Project Truth Cases

As discussed in the following section of this chapter, Ms Hallett was also the
prosecutor in another Project Truth case, R. v. Jacques Leduc. On March 1, 2001,
Justice James Chadwick stayed the proceedings in the Leduc case on the basis of
wilful non-disclosure by the Crown. The Judge concluded that Ms Hallett had
intentionally withheld the disclosure of police notes describing contacts Constable
Dunlop had with the mother of an alleged victim. This decision had a significant
impact on other Project Truth investigations and prosecutions, because Ms Hallett
was removed from those cases. This led to a scramble to find new Crown attorneys
to take over these files.

Ms Hallett testified that it was not that she did not want to continue with the
Father MacDonald prosecution, but she believed that if she continued it would
have “been perceived as somehow harmful to the prosecution.” She was not
confident that she could do her best on the case because of the breakdown in
communication with Detective Inspector Hall, also discussed in the next section.
Ms Hallett testified that the decision not to continue was dictated by the finding
of wilful non-disclosure made against her in R. v. Leduc and was confirmed by
the legal advice she received.

Although Mr. Stewart could not recall whether the decision to remove Ms
Hallett from Project Truth cases was mutual, he did not think she would want to
continue conducting these cases. Detective Inspector Hall had a conversation
with Mr. Stewart on February 27, 2001, during which the officer expressed
concerns about Ms Hallett being able to handle the Father MacDonald case:

I advised I didn’t think Ms Hallett from my observations of her in the
past two years could handle the case. In my view she didn’t have it to be
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a front line Crown bearing in mind the type of victims she was dealing
with and that there would be issues brought up that would go right
back to 1993.

According to Detective Inspector Hall’s notes, Mr. Stewart “seemed to agree
and has more of a concern with MacDonald case than that of Leduc.” Mr. Stewart
had no recollection of this call or what the note “he seemed to agree” means.
He testified that he had no concerns about Ms Hallett’s ability to prosecute the
Father MacDonald case. Detective Inspector Hall’s notes further state that he
advised Mr. Stewart that Ms Hallett had previously said she did not want to do
the Father MacDonald case. Mr. Stewart did not remember Ms Hallett ever
suggesting this to him.

I disagree with the suggestion made by Detective Inspector Hall that Ms
Hallett was not able to handle the Father MacDonald case. I heard Ms Hallett
testify and have reviewed her credentials. After hearing all of the evidence, I
have no difficulty concluding that she was an experienced Crown attorney who
was more than capable of conducting the Father MacDonald prosecution.

James Stewart’s Efforts to Find a New Crown

The case probably most affected by Ms Hallett’s departure from Project Truth
cases was R. v. Father Charles MacDonald. As the initial charges were now five
years old, delay was a significant issue. A trial date had been set for May 28,
2001. It was critical that a new Crown be found as soon as possible.

On March 6, 2001, Mr. Stewart sent an e-mail to Assistant Crown Attorney
Terrance Cooper about finding a replacement Crown for the Father MacDonald
prosecution. Mr. Stewart wrote that “due to the history of this case, the numerous
sub-plots, etc.” the replacement senior Crown should have a number of charac-
teristics. These included trial experience, excellent judgment, the ability to
mentally focus on what is important due to the “background ‘noise’ in the
case,” and preparedness for personal sacrifice such as being away from family
and friends. The final requirement noted was availability, since the new Crown
would need “ample time to review and prepare as there is a substantial history.”

Mr. Stewart testified that he knew the trial was approaching and that an
experienced Crown was needed quickly. He suggested a number of people,
including Lorne McConnery who ended up taking this on. This e-mail was about
finding a Crown only for the Father MacDonald prosecution and not the other
Project Truth briefs that had been assigned to Ms Hallett.

On March 8, Mr. Stewart met with Detective Inspector Hall in Kingston. The
officer’s notes of the meeting say, “will have another Crown Attorney do Father
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Charles MacDonald trial. Won’t be going until fall probably.” Even though
Mr. Stewart could not remember if he was already contemplating a possible
adjournment of the matter, it appears clear from these notes that an adjourn-
ment was being considered due to Ms Hallett being replaced.

On March 28, Mr. Stewart received an e-mail from Crown Christine Bartlett-
Hughes about the Father MacDonald matter. Ms Bartlett-Hughes had occasion-
ally assisted Ms Hallett with the case. She was inquiring about the search for
replacement counsel and made some suggestions, including having the investi-
gating officers review all the material to assure themselves that everything had been
disclosed. Mr. Stewart thought this was prudent advice in the circumstances and
believed that Lorne McConnery did this once he was assigned to the file.

On March 30, Ms Hallett wrote to Mr. Stewart because she had received a
videotape of C-2’s statement and wanted to ensure it was disclosed and that
another counsel was available to do that. She wrote that she would not be assuming
any further disclosure responsibilities for the Father MacDonald case or any
other Project Truth cases.

It is apparent that a Crown had not been assigned as yet. According to
Ms Hallett’s letter, a new Crown was expected to be available within the next
two weeks: “You indicated to me that new counsel will be available within the
next two weeks. I look forward to meeting with him to discuss and deliver
the Crown brief in this case.”

As will be discussed further below, Ms Hallett did not meet with Mr. McConnery
once he was assigned in order to give him the briefs, as contemplated in this
letter. She acknowledged this, but said she made herself available to him if
he wanted to meet. At this point, Ms Hallett still had the entire Father MacDonald
file. She did not believe anyone from the Ministry of the Attorney General asked
her to return files following the decision to remove her from the Project Truth
prosecutions. As a result, she kept them until another Crown was assigned and,
as will be discussed below, she was responsible for providing the new Crown
with the material.

I am of the view that Ms Hallett should have been required to turn over the
Father MacDonald file to Mr. Stewart as soon as it was decided she would no
longer continue with the case. All files belong to the Ministry of the Attorney
General. The issue of the transition of the Father MacDonald file from Ms Hallett
to the new assigned Crown, Mr. McConnery, will be further discussed below.
Aside from ensuring a smoother transition, given the finding against Ms Hallett
in the Leduc matter, she should not have remained in possession of any Project
Truth files.
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Lorne McConnery Assigned to Father MacDonald Prosecution

Mr. McConnery assumed carriage of the Charles MacDonald prosecution in
April 2001. He was advised by Mr. Stewart that Crowns Christine Bartlett-
Hughes and Kevin Phillips would be available to assist him. Mr. Stewart testified
that given the history of the case and the point the matter was at, they would not
assign a single Crown. Two lawyers were assigned to have carriage of this
case and a third one to assist. Both Mr. Phillips and Ms Bartlett-Hughes had
some trial experience. Mr. McConnery understood from his discussions with
Mr. Stewart that he would be freed up from other responsibilities to work on
this case full-time.

Mr. Stewart did not think he should have assigned more people to this case
earlier. He did not agree that a number of Crowns were suddenly freed up because
a Crown had been accused of doing something wrong:

The reality is that Ms Hallett was a senior counsel ... she had a junior
Crown with her. And basically we were replacing her; when we did
replace her with Lorne McConnery, senior Crown from Barrie, and
Phillips from Ottawa. Ms Bartlett-Hughes may have dealt with a couple
of motions but she wasn’t—she wasn’t on the case regularly.

...

MacDonald was almost ready to go, Ms Hallett had been on it for how
long? So we’re into a timeline thing in regards to it. And we’ve also had
issues that were mushrooming all the time ... And so you had a situation
where somebody is starting from a dead stop. And that’s where
McConnery is. He’s never heard of the case and then all of a sudden
we need him there to review all the materials, to get up to speed; hasn’t
been involved in the Leduc; hasn’t been involved in anything.

Mr. McConnery received some background information from Mr. Stewart,
relating primarily to the Jacques Leduc matter and Justice Chadwick’s decision
that resulted in Ms Hallett withdrawing from Project Truth cases.

When Mr. McConnery agreed to take on this assignment he was still in Barrie.
The trial date was set for May 28, 2001, and the Crown hoped to still be able to
accommodate that trial date. Mr. McConnery felt that this would be enough time
to get ready for even a complex sexual assault trial, but the Father MacDonald
prosecution turned out to be a lot more convoluted than he realized when he
took on the case.
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Lorne McConnery Cognizant of Delay Concerns

Because this matter had been going on for some time, Mr. McConnery was
immediately concerned they would be facing an 11(b) application and thinks
he may even have been advised that there would be one. Mr. McConnery thought
it would be an uphill battle for the Crown on some, if not most, of the counts.
According to Mr. McConnery, this is probably something he discussed with
Mr. Stewart during briefings.

If the trial had proceeded in May 2001 as scheduled, Mr. McConnery would
have expected an 11(b) application from the defence. In other words, he would
have faced all the problems he later faced when the application was brought
forward but with ten months less delay. According to Mr. McConnery, that ten
months may have been significant in terms of saving the second set of charges.

Mr. McConnery testified that he discussed the 11(b) application with Mr.
Neville early on, possibly the first time they met. This is in contrast to previous
Crowns, who never directly addressed the 11(b) issue with defence counsel.

Defence Requests Adjournment on April 25, 2001

Near the end of April, the defence requested an adjournment of the trial. Since
Mr. McConnery was still in Barrie, Mr. Stewart managed the adjournment issue
on an interim basis. OnApril 11, 2001, Mr. Stewart wrote to Mr. Neville requesting
that he deal with him for the time being.

Mr. Neville requested an adjournment on the basis that he had a case in Perth that
was scheduled for the same time. He argued that a Crown mistake in that case
caused it to continue longer than expected and that the Crown in the Father Mac-
Donald case should accept responsibility for the delay resulting from Mr. Neville’s
unavailability. Mr. Stewart felt that whether the defence waived their 11(b) rights
or not, they would get an adjournment, because “the reality is that if Mr. Neville is
involved in a murder case in Perth, he can’t be in two places at once.”

Mr. Stewart testified that he was not sure whether at this time he turned his
mind to an 11(b) application:

I had a new Crown coming on. We were going to get it on as fast as we
could. Obviously, if there’s a situation where the defence lawyer can’t
be available then we can’t do it on the date that we’re there because
matters have been delayed.

Mr. Stewart advised Mr. McConnery that there would be an application by the
defence for an adjournment and that the adjournment was related to another trial
Mr. Neville was involved in. They discussed whether the Crown could maintain
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the position that it would be ready for trial in May. Having very limited knowledge
of the scope of what he was getting involved in, Mr. McConnery’s position was
they would try to be ready for the May trial date. Mr. McConnery did not give any
instruction about the position to be taken by the Crown with respect to requiring
a waiver of section 11(b). He doesn’t recall talking about a waiver.

Mr. McConnery agreed that, in retrospect, by April 25, 2001, there was no
realistic possibility that the Crown would be able to proceed on the assigned
trial date the following month. At the time, however, it was still his hope that
the trial would proceed.

Mr. Phillips attended the adjournment hearing. He argued that the Crown was
seeking an 11(b) waiver and would not oppose the adjournment requested by
the defence if a waiver was given. The agent appearing on behalf of Mr. Neville
advised that he was not in a position to provide such a waiver. He argued that the
Crown’s lack of diligence in the matter Mr. Neville was involved with in Perth had
led to delays in that trial, which made Mr. Neville unavailable to proceed with the
Father MacDonald trial on the set date. The matter was adjourned to March 18,
2002, and the responsibility for the delay was to be decided by the trial judge.

This was a ten-month adjournment. When he learned of this, Mr. McConnery
was very concerned: “[I was] not only concerned, I was shocked that at this
stage of this indictment, an adjournment was 10 months length. I thought that
was outrageous.”

In the next couple of months, the Crown took steps to move the trial date
forward. A number of letters were written to defence counsel to determine his
availability for an expedited trial date. On April 25, 2001, Mr. Phillips wrote to
defence counsel about trying to get the trial underway sooner than March 18,
2002. Mr. Phillips wrote again on May 11 and May 24, requesting a reply to the
April 25 letter. The Crown never received a response.

Although Mr. Stewart could not recall the letters written to try to expedite
the trial date, Mr. McConnery recalled that he and Mr. Stewart talked about
judicial resources and whether they could get an earlier trial date: “We were
very cognizant of the issue. We were very aware of another 10 month delay.”

Mr. McConnery testified that he and Mr. Neville first met and discussed the
case during the summer of 2001. They talked about the timing of the trial, and
Mr. McConnery appreciated Mr. Neville was a busy counsel and wasn’t going
to be able to adjust his schedule easily. Mr. McConnery did not put anything
formally in writing about changing the trial date after that time.

Disclosure of Constable Perry Dunlop’s Boxes

InApril 2001, the decision was made to paginate and copy the Dunlop materials. Mr.
Cooper sent an e-mail to Mr. McConnery and others about this onApril 20, 2001:
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In order to ensure that we are in a position to prove in court exactly
what is in the 9 Dunlop boxes, and so we can track disclosure to the
various defence counsel in the cases outstanding, we are proposing to
employ the system that survived years of motions in the Project Toy
Cumberland murders ... It involves a pile of photocopying but also
provides bullet proof accountability in terms of disclosure.

Mr. McConnery testified that when he arrived in Ottawa he spent a lot of
time with Mr. Stewart discussing this issue, and they determined that they should
send the materials to a private photocopying firm to have multiple copies made.

According to Mr. McConnery, the decision in the Leduc case about wilful
non-disclosure by the Crown influenced their approach to dealing with these
materials. Mr. McConnery made the decision to give defence counsel everything
in the nine boxes. He did not want to be in the position that the previous Crown
had been in and was worried about missing something:

I mean, I was going to be asked to review material when I really didn’t
know what the whole MacDonald brief was about. And so I think I
erred on the side of caution and give it all to counsel.

Mr. McConnery testified that he felt a real obligation to get this material to
defence counsel. He said if Mr. Neville were acting alone in this trial, reviewing
what turned out to be over 10,000 pages would be a monumental task.

Mr. McConnery understood that Ms Hallett had reviewed the boxes to some
extent to determine if there was any material relevant to the trial. He believed,
however, that the contents might be relevant to a section 11(b) application, and
he was concerned about holding anything back that could inform the 11(b)
decision or maybe even the trial.

Mr. McConnery was concerned that piecemeal disclosure would result in
something relevant being missed. The risk of this occurring was compounded
in this case by the fact that there was no history or log of what had been previ-
ously disclosed. As will be discussed further below, in my opinion, this was a
major issue in this and other Project Truth prosecutions and is the subject of
some of my recommendations.

When Mr. McConnery made the decision to disclose the material in the boxes,
the issue of whether Mr. Dunlop could advance a privilege claim or privacy
interest in respect of some of the material was still outstanding. Ms Hallett had
discussed some of these issues with Constable Dunlop on June 27, 2000, when
he dropped by her office. This issue was still being dealt with in April 2001.
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On April 25, Detective Inspector Hall wrote an e-mail to Mr. Phillips and
Mr. Cooper about a telephone conversation he had with Mr. Dunlop about
disclosing the boxes. According to the e-mail, Detective Inspector Hall had asked
Mr. Dunlop if he had any objection to the Crown disclosing the contents of the
nine boxes. Mr. Dunlop initially replied no, but then his wife suggested they
run it by their lawyer first and Mr. Dunlop said he would do that the next day.
Mr. Dunlop also stated that he wanted to deal directly with the Crown Attorney’s
Office. Mr. Cooper responded to Detective Inspector Hall’s e-mail with a letter
the next day. On the issue of Mr. Dunlop dealing directly with the Crown’s office,
Mr. Cooper said:

It is our position that Mr. Perry Dunlop should deal exclusively with
you or another OPP officer for a number of reasons related to future
litigation. Generally speaking a Crown does not interview a witness
without a police officer being present.

Despite his name coming up in the correspondence between Mr. Cooper
and Detective Inspector Hall, Mr. Stewart had no recollection of having any
involvement with the issue of the Dunlop boxes and disclosure. However, he
agreed with Mr. Cooper’s advice about Mr. Dunlop. He did not want Mr. Dunlop
giving disclosure directly to a Crown; he wanted the police and in particular
Detective Inspector Hall to deal with this.

Mr. McConnery never discussed the Dunlop material with Ms Hallett and
did not think anyone told him that she was concerned about this issue of privilege
and privacy rights. Mr. McConnery could not recall whether he received any
confirmation from Mr. Dunlop one way or the other about whether privilege was
being claimed or waived.

The nine Dunlop boxes were delivered to Mr. Neville’s office on August 15,
2001. There were over 10,000 pages of documents contained in those boxes.
Mr. McConnery testified that he did not have time to review the material before
delivery but he reviewed it all before trial. He thought most of the material was
irrelevant for the trial but relevant for the 11(b) issue. Mr. McConnery had some
concern about his decision to disclose the boxes without first satisfying himself
on the issue of potential privilege: “I felt concerned about the decision I made but
I was going to live with it.”

In my view, Mr. McConnery addressed some of the disclosure issues in a
more practical manner. The pagination was the first attempt to track and identify
exactly what had been disclosed by the Crown. The decision to disclose all of the
materials at least ensured that all Crown disclosure obligations had been met.

MINISTRY OF THE ATTORNEY GENERAL 1425



Lorne McConnery Begins Taking Notes

Mr. McConnery took notes of much of his activity on Project Truth files, including
the R. v. MacDonald prosecution. Mr. McConnery testified that it was not his
normal practice to make and retain diarized notes of his day-to-day activities,
although he tried to keep good trial notes. He said this was “very unusual
note-taking” for him. However, Mr. McConnery said that when he became
involved in Project Truth he was aware of MPP Garry Guzzo’s position and it
seemed that a public inquiry was likely. He felt it was incumbent on him to try
to track the time he spent on the case.

Mr. McConnery had also been made aware of some interaction between
Ms Hallett and Detective Inspector Hall during the R. v. Leduc trial. That was
another reason why he wanted to take notes. Mr. McConnery agreed that his
working relationship with Detective Inspector Hall was not a typical, collegial,
open working relationship in which parties do not feel they need to document one
another’s doings and sayings. He said it became more collegial as it progressed.
Mr. McConnery testified that he did not think Detective Inspector Hall was always
pleased with him but does not think it ever interfered with the officer doing his
job as best he could.

Lorne McConnery Learns About the Difficult Relationship Between
Shelley Hallett and Detective Inspector Pat Hall

Mr. McConnery did not write in his notes the comments Ms Hallett made about
the Project Truth investigators, but he testified that she expressed disappoint-
ment in Detective Inspector Hall. Mr. McConnery thought it was clear they did
not appreciate each other and they had their conflicts. The impression of the
Detective Inspector Mr. McConnery was left with was that things were always
on the record:

If it’s during working hours and you’re talking to Pat Hall, he may sit
down and make a note of it. So, you know, be careful what you say to
him. And maybe that informed my decision to also keep as many notes
as I did, as well.

Mr. McConnery testified that both Detective Inspector Hall and Ms Hallett
expressed anger toward each other. On a number of occasions, Detective Inspector
Hall told Mr. McConnery that he thought Ms Hallett was a “princess” and that she
treated the officers in a way that they didn’t like. She would, for example, ask them
to put her briefcases in the car. Mr. McConnery recalled that some of the officers
seemed more willing to go along with that, but it “seemed to aggravate” Detective
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Inspector Hall. According to Mr. McConnery, Detective Inspector Hall also told
him that he thought Ms Hallett worked hard but was slow to respond to things.
He also had concerns about her punctuality. In all, “a major thrust of what I took
from Pat Hall was that it was clear that he didn’t personally like Shelley a lot.”

Mr. McConnery testified that these issues about Ms Hallett probably came
up in conversation with Detective Inspector Hall five or six times.

Transfer of File From Shelley Hallett to Lorne McConnery

As mentioned above, following the decision in R. v. Leduc and Ms Hallett’s
removal from Project Truth files, she retained the files in her possession to
be transferred to the new Crown(s) when assigned. The transfer of the file
in R. v. MacDonald from Ms Hallett to Mr. McConnery was a slow process.
Mr. McConnery said that when he was assigned to the Father MacDonald case,
he did not want to press Ms Hallett to forward materials to him as he knew
she was upset.

Mr. McConnery’s first conversation with Ms Hallett on this matter was on
May 4, 2001, when they discussed the transfer of the file, which remained in
her possession. Mr. McConnery understood that Ms Hallett was making an
inventory list of what she had to turn over to him and that she hoped to turn this
over to him the week of May 14. It took a lot longer for Mr. McConnery to receive
the full file. He received it in portions.

Mr. McConnery knew Ms Hallett before taking on this file but does not believe
they ever met face-to-face about this case. At some point she told him she did not
want to speak to him about certain things, such as what happened in the Leduc
matter. She had retained counsel in respect of the criminal investigation resulting
from the decision in R. v. Leduc, and she had been advised not to say anything.

On May 9, Mr. McConnery received the Father MacDonald brief from the
OPP. He began reviewing it the following day. This is more than one month after
he was assigned to take over the Father MacDonald prosecution.

He hoped to pick up boxes of material from Ms Hallett on May 28, but they
were not yet ready. According to his notes, he told her not to be concerned about
expediting the Father MacDonald material, as he would be reviewing several
other briefs. As will be further discussed, around this time Mr. McConnery was
also assigned to review and provide opinions on a number of briefs involving
allegations against clergy members as well as allegations of conspiracy.

Mr. McConnery was able to pick up some boxes of material at Ms Hallett’s
office on June 4. There remained boxes containing preliminary inquiry tran-
scripts, videotapes, correspondence, files, and casebooks, which she still needed
to itemize.
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On July 18, 2001, Mr. McConnery wrote a letter to Ms Hallett setting out
which materials he had received and asking if there was further material forth-
coming. Ms Hallett responded on July 27 that there were approximately four or
five more boxes containing preliminary inquiry transcripts, videotapes, the cor-
respondence file, and casebooks. She explained why it was necessary for her to
take the steps she was taking before turning over the material to Mr. McConnery:

Because I am being kept in the dark about the contents of the report
and what the police have further alleged about me, I must be extremely
cautious about reviewing and copying material which may allow
me to rebut false allegations against me similar to those that have
already surfaced.

Ms Hallett acknowledged that the process of reviewing, copying, and creating
an inventory delayed the handing over of remaining materials to Mr. McConnery.
She further acknowledged that perhaps photocopying the whole thing and sending
it off to Mr. McConnery would have been a better idea. She said she was doing
her best under the circumstances:

... I was doing my best at this point. I was under criminal investigation
at this time. I was retaining counsel and getting ready for theYork
Regional investigation.

...

I just was confronted with a couple of devastating incidents in my life at
this point. I was doing my best to be professional. It was very difficult.

Mr. McConnery testified that there was no urgency as he had been told
the priority was the review of the other briefs. He acknowledged, however,
that at one point there was a possibility that the trial would be earlier than
March 2002 and it would have been helpful for him to have all the materials in
Ms Hallett’s possession.

On September 14, 2001, Mr. Phillips sent an e-mail to Ms Hallett asking her
about the preliminary inquiry transcripts. She responded on September 25, telling
Mr. Phillips that she had been sick but had the transcripts and hoped to get
them to him. They had not been sent as of October 18, when he sent another
e-mail inquiring as to the whereabouts of the transcripts. On November 1, he
sent a third e-mail about the transcripts: “Please please please get back to me
one way or the other with respect to the transcripts for Fr. MacDonald.”
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Ms Hallett responded the next day that the boxes would be coming next week.
Mr. Phillips made another plea for the transcripts on November 14:

I’m getting a lot of grief here because I have not obtained the prelim
transcripts yet. I told Lorne that I would get them over the last month
while he was away. Now he’s back and I have not accomplished what
I told him I would.

...

I can, I suppose, order them again but I’ll have to get that ball rolling
sooner than later.

On Friday, November 16, Ms Hallett responded to Mr. Phillips advising him
that the box of transcripts was to be delivered in Ottawa on Monday. She provided
a lengthy explanation about why the material had not been sent earlier, including
her need to keep a strict record of everything handed over, her ill health during
the fall, and the complications in relation to the Leduc appeal and the criminal
investigation into her conduct. She described the latter as having:

... caused catastrophic disruption into both my personal and professional
life with many adverse psychological, financial and other ramifications.
These have necessitated consulting a number of various professionals
and finding the time to prepare for such consultations as well as
trying to do some of my own research on the issues of concern to me.
My physical and professional survival is my priority at the moment.

She concluded by saying that she would endeavour to get the last shipment out
in the following week. The transcripts were sent the following Monday, with a
covering letter to Mr. McConnery saying that Ms Hallett was endeavouring to
ensure that the next shipment would contain the final materials, including complete
correspondence files.

Ms Hallett testified that she understands it is important for a new Crown to
review preliminary inquiry transcripts before trial. Mr. McConnery also acknowl-
edged that review of the preliminary inquiry transcripts is one of the priorities in
preparation for trial. He did not recall whether he had other copies of the transcripts
at this time.

The final delivery of materials, which included the correspondence file, took
place on February 27, 2002. The trial was scheduled for March 18. Mr. McConnery
agreed that the transition of the file was not ideal and that that he would have
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liked to and expected to get the materials sooner. This delivery of material was
Ms Hallett’s final involvement in the Father MacDonald prosecution.

During most of this time, Mr. McConnery was not in contact with Ms Hallett.
He understood that she felt she was not in a position to communicate with him,
and he had no recollection of speaking with her after their initial discussions in
the spring of 2001. He found she was very upset when he talked to her so he
tried not to bother her.

Ms Hallett testified that she did not receive any direction or assistance from
her supervisors regarding the transfer of the file. When asked about the transition,
Deputy Attorney General Murray Segal, who was the Assistant Deputy Attorney
General of the Criminal Law Division, said he was not aware how the transition
was progressing. He said Ms Hallett is a meticulous person and it was under-
standable that she would be concerned about accurate record keeping, because the
allegations against her in the Leduc matter related in part to what she knew or did
not know at the time. Mr. Segal testified that he could not comment about the pace
of transition except to say that it appears to have taken some time.

When asked whether someone from the Ministry should have made the
decisions about the transfer of the file rather than leaving it to Ms Hallett, Mr.
Segal responded that there was direct supervision of the cases by Mr. Stewart.
Mr. Segal’s understanding was that Ms Hallett was not making any decisions
about the case but rather was making decisions about the inventory of material she
was turning over; the decisions were not substantive. He recognized, however, that
time can drag and that the Ministry could do a better job in ensuring a quick
transition in situations when a prosecutor has to be replaced:

... [I]t would not be great if from an institutional point-of-view, the
prosecution service was—could be said to be contributing to delay in
terms of the interests of the case or victims or witnesses, and ultimately
under 11(b) ... it’s something we should do better with.

I have previously provided my views on Crown files. This is another example
illustrating why the Ministry must maintain possession and control of its files
if there is a change in the Crown prosecuting the case. The delay in providing
Mr. McConnery with documents relevant to the case was not acceptable. It took
almost one year for the complete file to be turned over to the new Crown, with
the last delivery being less than one month before the trial was set to begin.
I find that the delay was inexcusable.

There was even more urgency in this case given the history of delays in this
particular prosecution. In my opinion, the file should have been taken from
Ms Hallett as soon as the decision was made that she would no longer continue
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with the Father MacDonald prosecution. If it was considered necessary, the file
could have been photocopied so that Ms Hallett could make her inventory lists.

It is important to note that this case did not involve a change in prosecutor due
to illness or scheduling. Rather, Ms Hallett had been accused of wilful non-
disclosure in a high-profile case and, as a result, the charges were stayed and
she was being investigated. Often when people are under that kind of stress they
tend to close up in order to protect themselves from further criticism. It is not
surprising that someone in that position would be reluctant to hand over material.
In my opinion, the Ministry of the Attorney General should have a protocol in
place for when a Crown counsel is accused of misconduct. Files should be
removed from that person’s possession and, if requested, photocopies made. In
addition, a counsellor or support person should be provided to assist the person
with the personal trauma associated with an accusation of misconduct.

The Crown Prepares for Trial

On January 24, 2002, Mr. McConnery and Mr. Phillips met with Detective
Constable Dupuis and Detective Inspector Hall in Long Sault. They discussed
potential witnesses for the Father MacDonald trial. Mr. McConnery testified that
this meeting was to address the issue of subpoenas.

On February 6, Mr. McConnery met with Detective Constable Dupuis, pri-
marily about providing transcripts and other things to some of the trial witnesses.
He also spoke to defence counsel about the defence position that certain of the
Crown complaints should not proceed, in particular those of C-8, Robert Renshaw,
Kevin Upper, and C-5. Mr. Neville also raised the issue of who wrote notes
found in one of the Dunlop boxes. Mr. McConnery made inquiries of police
officers about this, although he can’t recall whom he spoke to. The notes were
identified as belonging to Sergeant Ron Lefebvre of the Cornwall Police Service.
Mr. McConnery recalled that when the notes were identified, Mr. Neville’s
position was that they should have been disclosed years ago. Mr. McConnery
agreed that they should have been disclosed at the time of the initial charges.

This situation again raises the issue of tracking disclosure. Mr. McConnery
testified that no systems were in place to track the disclosure. He would have
preferred to be able to know with certainty what had been disclosed throughout
the proceedings in order to be satisfied that full disclosure had been made. In
my view, if the prosecution of charges is proceeding, it is incumbent on all police
officers involved in the file to provide the investigator assembling the Crown
brief with a copy of their notes. If they are not claiming privilege, police notes are
always relevant and should be disclosed. Perhaps it should be the responsibility
of the officer preparing the Crown brief to request, obtain, and include the notes.
A system has to be established to address this issue within police services.
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As part of the preparation for trial, in early 2002, the Crown began to meet with
the complainants. On February 27, Mr. McConnery, Mr. Phillips, and Detective
Constable Dupuis met with David Silmser. The purpose of the meeting was
to introduce them. According to Mr. McConnery, they also wanted to assess
Mr. Silmser and get a sense of how to deal with him “because he was a bit of a
handful.” Mr. McConnery testified that Mr. Silmser walked out of the meeting after
about twenty minutes.

Mr. McConnery said he was trying to be careful not to set Mr. Silmser off.
In his notes of the meeting, Mr. McConnery inserted an addendum about what
happened just before Mr. Silmser left the meeting:

During discussion, as he telling me he didn’t care about this trial, I said
if all the [complainants] witnesses are like that it will be a short trial. I
said if that’s your attitude, maybe I shouldn’t call him as a witness, and
he said that was O.K., he just didn’t care about this case, it wasn’t like
his civil trial. This happened shortly before he walked out.

Mr. McConnery testified that he never felt that anything Mr. Silmser said
affected his view of whether or not there was a reasonable prospect of conviction
in the case:

He never gave me reason to believe that he didn’t believe in what he
was saying and that he was trying to be truthful. He just—he was so
angry, so upset, and I felt that he did things at times for effect.

On March 1, Mr. McConnery, Mr. Phillips, and Detective Constable Dupuis
met with Robert Renshaw in Kingston. According to Mr. Phillips’ notes, they
discussed an interview Mr. Renshaw had at Charles Bourgeois’ office during
which Mr. Renshaw said he “wanted to be left out of it,” that Constable Dunlop
wanted Mr. Renshaw “to add the stuff [he] wasn’t wanting to talk about,” and
that Mr. Renshaw didn’t really have a problem with Father MacDonald. Mr.
McConnery testified that he never saw any evidence to suggest that Constable
Dunlop had influenced or suggested to Mr. Renshaw what he should say.

I comment further on the Victim/WitnessAssistance Program in a later section,
but the involvement of a Victim/Witness Assistance worker would have been
useful to assist with the transition of the new prosecuting team.

Judge Reassignment Before Trial and Adjournment of Trial

Just before the trial was set to begin on March 18, 2002, there were two changes
in the judge and an adjournment. The first assigned judge, Justice Michel
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Charbonneau, was in a conflict because of his previous involvement as the
plaintiff’s lawyer in a civil case in which Detective Inspector Smith was a
defendant. The plaintiff in that civil case had been criminally charged because of
the OPP investigation of the St. Joseph’s Training School between 1990 and
1995. The lawsuit was initiated against Detective Inspector Smith and others for
malicious prosecution, with the plaintiffs arguing that the defendants failed to
disclose all relevant material to the Crown during the criminal trial.

Detective Inspector Smith felt Justice Charbonneau would be in a conflict of
interest if he were to be called upon to assess Detective Inspector Smith’s credi-
bility as a witness in the Father MacDonald trial. Mr. McConnery testified that
Detective Inspector Smith brought this issue to his attention and that he in turn
spoke to Mr. Stewart about it. Although Mr. Stewart could not recall this issue,
he does not dispute that he may have been the one who dealt with it.

Justice Charbonneau was removed as trial judge and replaced with Justice
Douglas Rutherford. This change would delay the start of the trial by approxi-
mately one week.

On March 4, Mr. McConnery received a call from Mr. Phillips, who advised
him that the Father MacDonald trial was adjourned toApril 29, 2002, and was now
going to be heard by Justice Dan Chilcott. Mr. McConnery was concerned that
the trial had been delayed over a month with no notice or opportunity to address
it in court. The delay affected not only Mr. McConnery’s schedule but also other
people’s, as sixty subpoenas had been issued and made returnable for March 18.
Mr. McConnery was also starting to meet with the complainants about preparing
for trial, and they were not taking news of delay well.

Mr. McConnery had another concern. He had previously had a meeting with Mr.
Neville, who expressed concerns about the assignment of Justice Rutherford.
According to Mr. McConnery, Mr. Neville was quite upset and asked if he would
accompany him to ask the trial coordinator for another judge, preferably Justice
Chilcott. Mr. McConnery did not think that was appropriate.As a result, this change
raised a flag in his mind: “Mr. Neville had suggested that I go with him to the
Trial Coordinator’s Office, and so what occurred to me is, not having done that,
had he done it unilaterally and the change was done to accommodate his wishes?”

Mr. McConnery said he had no evidence of this. He had no difficulty with
the assignment of Justice Chilcott but was bothered by the appearance that Justice
Chilcott was the presiding judge because the defence had requested him.

Mr. McConnery brought his concerns regarding the adjournment and the
change in trial judge to the attention of Mr. Stewart. On March 5, Mr. McConnery
spoke to the Regional Trial Coordinator, Mary Simpson. She denied that defence
counsel wanted the judge changed and suggested that he write a letter to Justice
Cunningham, the Senior Regional Justice.
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On March 7, Mr. Stewart wrote an e-mail to Mr. McConnery outlining some
of the issues and options regarding the change in trial judge. Mr. Stewart noted
that the Crown would not have been concerned by the assignment of Justice
Chilcott, but “now that there is this appearance of judge selection by the accused
it is more than a little troubling.” Mr. Stewart suggested that a judge from outside
the Eastern Region would have to take over the case:

The only viable course of action is for a new judge from completely
out of the East region with no ties to the case or any judge in the East
in light of this history and including the appeal on the Leduc matter.
The fact that the accused in this case was represented on these very
charges earlier by a presently sitting judge who is part of the Leduc
appeal is also the basis for an out of town judge.

According to Mr. Stewart, the issue was not with Justice Chilcott. The problem
was the discussion between defence counsel and Mr. McConnery about Mr.
Neville’s desire to have Justice Chilcott assigned. Mr. Stewart was aware at this
point that Mr. McConnery had spoken with the Trial Coordinator.

In the e-mail, Mr. Stewart provided several options for dealing with this issue.
Option A was to convene a meeting of the Senior Regional Justice and defence
counsel and outline the concerns of the Crown and what the Crown intended to
do as a result. Option B involved the Crown stating that a motion would be filed
to have the East Bench recuse itself. In the event there was not going to be a
change in trial judge, Option C was that the Crown would determine a strategy
as to the documents to file on the motion and who should argue it.

Mr. McConnery testified that this e-mail summarized some thoughts regarding
concerns of an appearance that the accused selected the judge he wanted for the
trial. Although he did not think there would necessarily be concern about this
in the public domain, he felt the optics were terrible within the legal community.
Mr. McConnery recalled that he and Mr. Stewart talked about bringing a motion
to prevent all judges from Eastern Ontario from hearing this matter.

Mr. Stewart attempted to follow through with OptionA and convene a meeting
with the Senior Regional Justice and defence counsel. He sent an e-mail to Justice
Cunningham on March 14. The e-mail deals with the adjournment of the trial
but says nothing about the issue of getting an out-of-region judge:

The concern that the Crown has revolves around the recent
re-scheduling of this matter from the March date to the end of
April a period of 6 weeks or so without any consultation by any
trial co-ordinator with the Crown.
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Mr. Stewart said what he wanted to do was get into Chambers and find out why
the judge was changed and the matter adjourned. Mr. Stewart thought there might
be a problem in trying to change Justice Chilcott because the Crown had been
content with Justice Rutherford, who was also from the Eastern Region, and
the Crown would have been content with Justice Chilcott had he been initially
assigned. Mr. Stewart was concerned that if they attempted to remove Justice
Chilcott the Crown would be accused of judge shopping. At this point, Mr.
Stewart felt all he had was a coincidence and he didn’t want to put in writing
an allegation against senior counsel without any evidence of wrongdoing.
Mr. McConnery shared Mr. Stewart’s opinion that the Crown had no difficulty with
Justice Chilcott but for the appearance that he was the presiding judge because
the defence had wanted him assigned.

Mr. Stewart received a letter in response from Justice Cunningham indicating
he felt it was unnecessary for Mr. Stewart and Mr. Neville to meet with him
further on the issue. He said the change came about because of a shortage of
judicial resources in the Eastern Region.

As to the fact that Justice Cunningham did not get to hear Mr. Stewart’s global
concerns about perception and appearance, Mr. Stewart reiterated that the problem
was that the Crown had been content with Justice Rutherford and he was from the
area. The Crown did not raise any concerns at that time about wanting an out-of-
region judge.

At some point, Mr. Stewart and Mr. McConnery had a discussion with Mr.
Segal about this issue. He advised that he did not want them to proceed with a
motion to have the East Bench recuse itself.

It is clear from the documents and testimony that the Crown had concerns
about the delay of the trial and the change in judge. In his letter to Justice
Cunningham, Mr. Stewart raised only the issue of the delay, and this concern
was addressed by the Regional Senior Justice. This was a missed opportunity
for the Crown to bring to the attention of the Regional Senior Justice its concern
about the change of judge. As a result, Justice Cunningham was deprived of the
opportunity to deal with this issue. There should be a mechanism whereby the
Crown and defence counsel can bring issues before an administrative justice in
an open and timely manner.

Lorne McConnery Provides Further Disclosure to Defence

On March 11, 2002, Mr. McConnery sent a letter to Mr. Neville enclosing notes
of Detective Inspector Smith and wrote that Detective Constable Fagan had
retired and he was attempting to recover his original notes. On April 10, Mr.
Phillips wrote a letter to Mr. Neville enclosing materials from Detective Constable
Fagan. Mr. McConnery acknowledged that these notes ought to have been
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disclosed long before this date. He reiterated that it would have been of assistance
to have some kind of summary or registry to track disclosure.

Mr. McConnery testified that early in 2002 it was clear there would be a stay
application heard at the commencement of trial. He knew one of the arguments
advanced would be timeliness of disclosure. According to Mr. McConnery, one
has to look at the disclosure and determine whether or not it is significant. He
acknowledged that the notes of Detective Inspector Smith and Detective Constable
Fagan could have been critical. Mr. McConnery testified that frequently, Detective
Inspectors’ notes are not turned over because while Detective Inspectors direct the
investigation, they do not interview or deal with witnesses. In my view, if the
defence thinks certain material is important, the Crown should review the material
in question and decide whether it should be disclosed. A tracking system for
disclosure could have prevented a number of recurring issues that put the Crown
in a difficult position.

Lorne McConneryWithdraws Charges Related to C-8 and C-2

On March 12, 2002, Mr. McConnery interviewed C-8 to prepare him for trial.
C-8’s earlier testimony in the preliminary inquiry and his involvement in the
prosecution of another accused had caused Mr. McConnery concern about
the Crown decision to proceed on his charges. When Mr. McConnery read the
preliminary transcript, he thought it was abundantly clear that C-8 was not being
truthful on a number of issues. Mr. McConnery had significant concerns about the
reasonable prospect of conviction and wanted to meet with C-8 to assess whether
he was attempting to tell the truth. Mr. McConnery wanted him to understand that
if they proceeded, C-8 was going to have a very difficult time.

Mr. McConnery’s notes of the interview state that C-8 wanted the charges
dropped. Mr. McConnery was not taken aback by this and believes an OPP
officer had told him this before his meeting with C-8. Mr. McConnery’s view
was that C-8 was prepared to say whatever he had to say to get out of this trial.
Mr. McConnery testified that he was not obliged to withdraw the charges because
the complainant did not want to proceed. However, he was already close to with-
drawing the charges before this interview.

Mr. McConnery continued to talk to C-8 about his relationship with Constable
Dunlop, about the videotapes seized from Ron Leroux’s house in 1993, and
about the allegation he made against Father MacDonald regarding the incident
that allegedly occurred at his father’s funeral. C-8 told the Crown that this inci-
dent never occurred. Mr. McConnery said that C-8 conveyed to him that his real
concern was abuse by Mr. Leroux and that “Dunlop kept pushing the priest”:
“C-8 kept saying to me, that Dunlop kept saying ‘More is better. More is better.’...
It was like a mantra.”
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Mr. McConnery testified that he felt C-8 had destroyed his own credibil-
ity. Although there was a real potential that Constable Dunlop had played a
role, Mr. McConnery “couldn’t jump to that condemnation alone of Perry
Dunlop” based on what C-8 told him. However, it crossed his mind that perhaps
Constable Dunlop had been instrumental in the untruths Mr. McConnery heard
from C-8.

Mr. McConnery advised defence counsel before the charges were formally
withdrawn. He does not know when C-8 was informed.

Mr. McConnery also made the decision to withdraw the counts relating to
C-2. He had a meeting with C-2 on March 13. According to Mr. McConnery,
he did not approach this meeting in the same way as he had the meeting with
C-8, but he also had concerns about the reasonable prospect of conviction
regarding C-2’s allegations before he met with him. A primary reason for this
meeting was so Mr. McConnery could make a personal assessment of C-2.

During this interview, C-2 for the first time added a recently deceased family
member as a possible participant in the group activity referred to in his allegation.
Upon reviewing the material from C-2, Mr. McConnery felt there was a pro-
gression in his story that was concerning.

A lot of the discussion with C-2 was about Constable Dunlop. Mr. McConnery
was not sure whether this was his concern or if C-2 just spent a lot of time talking
about it. Mr. McConnery was, however, aware of the issue of Constable Dunlop’s
involvement with the various complainants.

Mr. McConnery met with C-2 on the second day of the hearing to advise him
of his decision to drop the charges. He said that C-2 was very angry.

Mr. McConnery tried to explain to C-2 that he had spoken to a number of
prosecutors about his evidence and that it was Ministry policy to assess the
prospect of conviction. Mr. McConnery told C-2 that he could not in good
conscience say he felt there was a reasonable prospect of conviction. Although
Mr. McConnery did not speak to any other Project Truth Crown other than
Mr. Phillips about C-2’s allegations, he did run his decision by other members of
the Barrie Crown Attorney’s Office.

Defence Brings an Application for a Stay Under Section 11(b)
of the Charter

On or about March 26, 2002, the defence filed an application to have the pro-
ceedings stayed on the basis that there was an unreasonable delay in bringing
the matter to trial, which violated Father MacDonald’s right to a trial within a
reasonable time under section 11(b) of the Charter.

When the stay application was brought, Detective Constable Dupuis raised with
Mr. McConnery, and possibly Detective Inspector Hall, the conversation he
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recalled between Mr. Pelletier and Mr. Neville that occurred in the hallway of
an Ottawa courthouse sometime before January 26, 1998.

Mr. McConnery testified that following this discussion with Detective
Constable Dupuis, he met with Mr. Pelletier. According to Mr. McConnery, the
record was clear that there was no waiver and Mr. Pelletier was aware there
was no waiver. Mr. Pelletier had no recollection of discussions with Mr. Neville
as described by Detective Constable Dupuis. As such, Mr. McConnery was of
the view that he could not advance an argument of waiver based on this infor-
mation from Detective Constable Dupuis.

Stay Application Hearing

The stay application was heard over a number of days starting on April 29, 2002.
During his submissions, Mr. McConnery acknowledged that there was an
exceptional amount of delay, seventy-three months, and that there had been no
waiver of section 11(b) rights.

Mr. McConnery’s position was that in acknowledging the excessive delay,
he had to examine the reasons for the delay and try to ensure the Court understood
that each and every delay was at the time well reasoned and properly sought by
the Crown. On the other hand, the Crown had been aware that there was a risk
to those requests. It was Mr. McConnery’s belief that both Mr. Pelletier and
Ms Hallett were very aware of the risk and exercised the best judgment they
could in light of what was becoming an incredibly complex prosecution. He
thought if the Court understood that and understood the reasons for the delay, this
would offset somewhat the excessiveness of the delay.

Mr. McConnery felt the most significant issue was the societal interest in
hearing this allegation:

... This was a situation where we had a community that was ripped apart
in many respects by this, and I can tell you I recall feeling at the end of
the application that Justice Chilcott was critical of me because he kept
telling me, “Mr. McConnery, do I need to remind you this is a criminal
trial, it’s not a public inquiry?”

Mr. McConnery’s position was that Constable Dunlop was somewhat of a
renegade and that the Crown should not be held completely responsible for what
he had done. Mr. McConnery felt that the situation with Constable Dunlop was
very different from that with other police officers.

Mr. McConnery was also of the view that everybody, including Father
MacDonald, his counsel, and the Crown, preferred to have one trial, although
he recognized that delaying a trial raises the risk of section 11(b) becoming a
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factor: “It was a very complex matter and I believe Ms Hallett felt that the com-
plexities outweighed the delays that were being caused by the adjournments.”

The Crown called Mr. Dunlop as a witness on the stay application. Mr.
McConnery felt it was necessary to call Mr. Dunlop because he felt that he was
responsible for some of the delay and it was incumbent to call him to explore
that delay:

I felt there was a real need to explore the issues that he presented us, to
try to get some picture of the truth of what he was doing, as opposed
to the general view that was out there ... I had no idea if he was going to
help or hurt the 11(b) application, but I felt it was essential the court
hear from Dunlop because the court would be able to assess whether or
not we as prosecutors or the investigators should have, could have, done
more than they did to move it along.

Mr. McConnery testified that the examination of Mr. Dunlop developed into
a cross-examination more than he had intended, but “it wasn’t an angry or con-
frontational cross-examination.” Mr. McConnery thought Mr. Dunlop made
broad over-generalizations and he felt an obligation to explore those. Mr.
McConnery also thought Mr. Dunlop was evasive on many matters during the
11(b) hearing. Mr. McConnery did not think he examined Mr. Dunlop differ-
ently than he would any other evasive witness. He never asked that Mr. Dunlop
be declared a hostile witness.

Mr. McConnery made notes of his contacts with Mr. Dunlop about his travel
arrangements to attend at the hearing. Mr. McConnery was trying to arrange for
him to come to Cornwall on Thursday, April 25, so he could review his materials.
Mr. Dunlop’s counsel advised Mr. McConnery that Mr. Dunlop could not come
until Saturday, April 27, because of his employment. Mr. McConnery was then
advised that Mr. Dunlop wanted a flight on April 28 and a return flight on May
1. Mr. McConnery testified that he spent a lot of time on these arrangements
and would not ordinarily do this.

On April 29, Mr. McConnery met with Mr. Dunlop in person for the first
time. They discussed some general issues about Mr. Dunlop’s involvement and
why he made some of the decisions he did. Mr. McConnery did not tell
Mr. Dunlop that he was intending to take a slightly different approach with him
as a witness. He did, however, tell Mr. Dunlop that he was going to disclose
the notes of their meeting to defence counsel. He had Mr. Dunlop initial them.
Mr. McConnery felt it necessary to disclose the notes because he had never met
Mr. Dunlop. He had not previously filed an affidavit trying to capture his evidence
because Mr. Dunlop would not speak to him when he called.
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Mr. McConnery testified that if he had told Mr. Dunlop that he might have to
cross-examine him on the stand, Mr. Dunlop would have walked out of the
interview. Mr. McConnery felt that Mr. Dunlop had created this situation by his
refusal to cooperate. He did not want to come down the week before or to be
involved at all with police officers. According to Mr. McConnery, he did not
do anything underhanded with Mr. Dunlop:

I think when I called him as a witness I tried to get as clear a picture of
what he did as I could get for the court. And if that meant I pressed him
a little bit, I did that.

Justice Chilcott Grants the Stay

On May 13, 2002, Justice Chilcott granted the application for a stay of proceed-
ings based on unreasonable delay. With respect to the Crown’s decision to join the
charges, Justice Chilcott held that the Crown should have proceeded with
the first set of charges and set a trial date as soon as possible after Father Mac-
Donald was committed to stand trial in October 1997.

He further found that although it may have seemed reasonable and desirable
to try the first and second sets of charges together, “the reasonableness aspect
should have been superseded by the fear of an application for the relief as provided
in Section 11(b) of the Charter.” Justice Chilcott also found that the Crown
contributed to the delay by using C-2 as a complainant, appreciating the impact
it would have on the pending May 1, 2000, trial date.

Justice Chilcott found as a fact that the greatest contributor to the delay was
Mr. Dunlop, and found that Mr. Dunlop was deceitful:

Mr. Dunlop had significant information relating to this prosecution. He
had conducted his own investigation, and continued to investigate while
the proceedings were ongoing. He continued to undertake to provide,
and promised to provide, the material he had and to have no contact
with the media. There were oral and written instructions that he was
ordered to comply with. He refused to provide the statements and
documentation until he had seriously imperiled this prosecution and
it was too late to be salvaged.

...

Now it is clear that Dunlop was trusted at the time, and that was
a mistake. Mr. Dunlop was the cause of a large part of the delay ...
I do not attribute the delay by reason of Dunlop’s actions or lack
thereof to any part because of his purposeful deceit and deception.
However, if I had to charge that delay to some party, I would, as a
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result of considering all the circumstances, have to lay it at the
feet of the Crown because the Crown and the police were aware
of Perry Dunlop’s procrastination and deception and his reluctance
to provide the material.

As discussed in Chapter 7, I have made some findings with respect to Perry
Dunlop’s actions. While I agree with Justice Chilcott’s decision and reasoning on
this issue, I find that had someone from the Ministry of the Attorney General
been assigned to oversee Project Truth prosecutions from the outset and on a
full-time basis, the Crown might have better appreciated Constable Dunlop’s
impact on Project Truth cases and as a result might have been able to take swifter
and more decisive action to deal with the issue.

Mr. McConnery advised Mr. Stewart about the decision on the stay on May
13, 2002. He requested that Mr. McConnery write a letter to Paul Lindsay, the
Director of the Crown Law Office—Criminal, about a possible appeal.

On June 5, 2002, Mr. McConnery wrote to Mr. Lindsay. Mr. McConnery did not
see an obvious error in the decision. He was requesting a review regarding a pos-
sible appeal because of the community interest and the need for the community to
have a trial in this matter. On June 18, 2002, John Pearson, the Director of Crown
Operations, Western Region, wrote to Mr. Segal about the decision not to appeal
Justice Chilcott’s decision. The letter concluded that an appeal would not be sought:

In conclusion, it cannot be said that the trial judge disregarded,
misapprehended or failed to appreciate relevant evidence bearing upon
issues of significance to the decision to stay the proceedings. Moreover,
His Honour’s legal analysis discloses no errors of law. Consequently,
it is opinion that the Reasons for Judgment in R. v. MacDonald
disclose no grounds of appeal on which the Crown can appeal the
stay of proceedings.

Managing Delay Due to Joinder of Charges

Father MacDonald was initially committed to stand trial on charges involving
the original three complainants, David Silmser, John MacDonald, and C-3, on
October 24, 1997.A number of events and decisions made by the Crowns involved
in this matter delayed the proceedings. One of the most important, if not crucial,
decisions was to delay the trial to permit new charges to be joined to the original
ones, as complainants came forward. That decision was first taken by Mr. Pelletier,
who recognized that it was a calculated risk in favour of the Crown.

Ms Hallett was then assigned to prosecute the file. She reviewed the file,
assessed the situation, and ultimately came to the same conclusion as Mr. Pelletier.
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Mr. McConnery then inherited the file, and by that time the stage had been set for
the delay application.

The decision to join all charges together was made by experienced trial
lawyers, applying the law as they saw fit at the time. While in hindsight the
option to proceed on separate indictments may have been preferable, one cannot
fault the decision.

However, knowing that it was a calculated risk and that the delay would
become a live issue at trial, the Crown should have made the issue front and
centre at every court appearance and should have constantly monitored the
progress of the charges.

R. v. Jacques Leduc: First Trial

Crown Discusses Criminal ChargesWith OPP

In or around mid-May 1998, Ontario Provincial Police Detective Inspector
Tim Smith advised Crown Attorney Robert Pelletier that complaints of a sexual
nature had been made against local lawyer Jacques Leduc and that the OPP was
intending to investigate. On May 22, Mr. Pelletier was updated about the inves-
tigation and it was requested that a Crown be assigned. Mr. Pelletier advised
that he had not found a Crown to assign yet but should be able to advise Detective
Inspector Smith the following week.

On June 18, Detective Inspector Smith left a message for Mr. Pelletier that
Mr. Leduc should be arrested immediately for two reasons. First, it had become
common knowledge that the police were investigating him. Second, Mr. Leduc
was attempting to hire one of his alleged victims to work for him over the summer.
As a result, Detective Inspector Smith did not think the police should wait until
July 9, the date on which a number of suspects were to be charged, to lay charges
against Mr. Leduc.

As discussed in Chapter 7, on the institutional response of the OPP, charges
were laid against Mr. Leduc on June 22 with respect to the allegations of C-16 and
C-17. A third complainant, C-22, came forward later.

Case Assigned to Shelley Hallett

On or around July 2, 1998, Crown Attorney Shelley Hallett was assigned to the
Leduc case. She had a short meeting with Milan Rupic, who was at the time
the Director or Acting Director of Special Investigations of the Crown Law
Office—Criminal. During this meeting, she was asked to take on a number of
Project Truth matters, including the Jacques Leduc file.
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When Ms Hallett was assigned to these matters, she had no knowledge of
the Project Truth investigations. She believed she was assigned because the three
files concerned individuals involved in the administration of justice. She relied
on the Project Truth officers to provide her with some background information
when she first came to Cornwall.

Amendments to Charges

The charges against Mr. Leduc were amended on July 17, 1998. Ms Hallett
provided the Project Truth officers with some comments about why she thought
the wording of the charges should be changed. She testified that she was thinking
about issues regarding consent and the different ways in which the offence of
sexual exploitation can be committed. She was considering, for example, that
if this was a jury trial, and the jury had a reasonable doubt about consent, this
would not be an issue for an offence where consent was not a factor.

One change Ms Hallett recommended was the addition of a charge under section
212.4 of the Criminal Code, the offence of obtaining sexual services from a youth
for consideration. The police amended the charges following her suggestions.

Shelley Hallett Receives Letter From Gerry Langlois

Sometime in July 1998, Ms Hallett had a very brief telephone conversation with
C-16’s civil counsel, Gerry Langlois. Mr. Langlois advised Ms Hallett about
a piece of additional disclosure he had received from his client. She testified
that she told him “very emphatically” to contact the Project Truth officers; she was
not equipped to investigate any further allegations and this should be done by
the police. The officers thus became aware of further information relating
to gifts given by Mr. Leduc to C-16. Ms Hallett believed the OPP took an addi-
tional video statement from C-16 in which there was an escalation in the
seriousness of the alleged sexual acts.

On August 5, Ms Hallett received a letter from Mr. Langlois, dated July 23,
which referred to C-16 attending counselling and to the timing and frequency
of alleged incidents. As will be discussed below, this letter was disclosed only upon
the request of the defence at the beginning of the trial, in January 2001.

A judicial pre-trial was held in the R. v. Leduc matter on November 23, 1998.
On November 25, the preliminary inquiry date was set for April 1999.

C-22 Provides a Statement

As discussed in Chapter 7, a third complainant against Mr. Leduc, C-22, was
initially reluctant to provide a statement to the police or to become involved in the
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investigation or prosecution. Ms Hallett was aware of an attempt to interview
C-22 in June 1998, at which time he did not want to provide a formal statement
although he was not denying that something had happened. On July 15, she
called Detective Inspector Pat Hall and requested that he make another attempt
to interview C-22.

Another attempt was made to obtain a formal statement on July 30. Although
C-22 conceded that sexual misconduct had occurred with Mr. Leduc, he was not
comfortable coming forward and making a formal statement. As discussed
in Chapter 7, Detective Constables Joe Dupuis and Steve Seguin told C-22
that he could be subpoenaed. Ms Hallett could not recall if she was aware
of that and did not believe she suggested this approach. She wanted to speak
with C-22 before going this route: “That’s a rather stressful and intimidating
kind of approach to a witness who might have very relevant evidence to give.”

Indeed, all investigators dealing with alleged victims of historical sexual
abuse must keep in mind the emotional fragility of such witnesses, as was
explained by Dr. Wolfe and Dr. Jaffe.

Ms Hallett attended with Detective Constables Dupuis and Seguin at C-22’s
residence on November 24, 1998. She told C-22 that she believed he had material
evidence to provide in this case and requested that he accompany the officers to
the police detachment to provide a statement. According to Ms Hallett, she spent
less than fifteen minutes with the officers in speaking with C-22. She told the
officers that she just wanted to see if he would agree to provide a videotaped
interview. They did not discuss any substantive or material part of his allegations.
C-22 agreed to attend the Long Sault Detachment, where he gave a videotaped
statement. Ms Hallett did not attend the interview but spoke with the officers to
get a brief synopsis afterward.

Ms Hallett acknowledged that it was unusual for her to accompany the police
to encourage a complainant to make a statement but said it is consistent with
the duties of a Crown attorney under the Crown Attorneys Act to cause further
investigation by the police and have evidence collected:

And Crown Attorneys are often in a position of trying to persuade
reluctant witnesses who are holding the truth captive, as has been
expressed by the Supreme Court of Canada in KGB for example. Crown
Attorneys are often in a position of persuading those kind of reluctant
witnesses to be forthcoming with what they know about a matter and to
testify or give a truthful statement to the police and to the court.

Although it was not something she did frequently, Ms Hallett said she at
times persuaded or encouraged reluctant witnesses to provide evidence and this
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was consistent with her duties as a Crown. Detective Constable Dupuis thought
it was unusual for Ms Hallett to be involved at this stage of the investigation,
but he did not think the meeting was improper.

Practice Memorandum PM [2005] No. 34 replaced the 1997 Policy P-1
“Police—Relationship with Crown Counsel. I have alluded to this memo-
randum in other sections of this chapter. It provides the following recommen-
dation to a Crown at the pre-charge stage of an investigation, when giving
case-specific advice:

It is unwise for Crown Counsel to participate directly in the gathering
of evidence at the pre-charge stage of an investigation. Crown counsel
should avoid direct involvement in statement taking or attending a
fresh crime scene to supervise the gathering of evidence. Any such
participation may lead to a blurring of our role as advisors and
prosecutors and impair our ability to review independently a charge
after an Information is sworn. Direct participation in the evidence
gathering process may make us witnesses rather than advocates.

Ms Hallett’s involvement with C-22 to convince him to provide a statement
and participate in the prosecution of Mr. Leduc went beyond the call of duty.
As indicated in the practice memorandum, Crown counsel must be careful
in becoming involved in the investigation as there is a risk that the Crown could
become a witness. As long as the Crown is aware of this risk and is careful, as Ms
Hallett was here, it is not improper for Crown counsel to speak with a reluctant
witness or complainant.

Delay in Transcribing C-22’s Interview

Ms Hallett testified there was some delay in the preparation of the transcript of
C-22’s videotaped interview, which she received only on February 18, 1999,
nearly four months after the interview was conducted. She was not prepared to
recommend further charges without it. She acknowledged that she could have
made a decision to proceed separately on the new charges but she felt it was still
early enough in the process that waiting would not prejudice the accused.

Ms Hallett did not take any steps to expedite the transcription. Although she
was concerned about delay, she was also very concerned about the seriousness of
the complainant’s allegations. She felt there was another month before the
preliminary inquiry during which defence counsel could review the material.

In my view, the delay in having the interview transcribed was too long.
Transcripts must be produced in a timely manner.
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Information Sworn on C-22’s Allegations

On March 9, 1999, Ms Hallett wrote a letter to Detective Inspector Hall recom-
mending that new charges be added to the information in respect of C-22’s
allegations. She had had the transcript to review for more than two weeks, since
February 18. She testified that she was concerned about delay but that the nature
of the allegation was a countervailing consideration.

A new information was sworn on March 11. It included five counts of sexual
assault, one count of sexual interference, one count of invitation to sexual touching,
six counts of sexual exploitation, and three counts of obtaining sexual services for
consideration, involving three separate victims.

Defence Counsel Advised of New Charges

Also on March 9, Ms Hallett advised defence counsel that a videotaped statement
had been taken from C-22 on November 24, 1998, and that new charges were
being laid against Mr. Leduc. The Crown attorney suggested that with respect to
these new charges the matter be put over to April 8, 1999, the date of the
preliminary inquiry, rather than making an interim appearance in court. She felt
this would involve less publicity.

Ms Hallett further advised that she was sending a copy of the transcript of
the interview separately and would provide a copy of the videotape as soon as
possible. At this point, she had not yet received a copy of the videotape. She
requested that Michael Edelson, defence counsel for Mr. Leduc, let her know if
the arrangements outlined were unsatisfactory.

Defence Raises Disclosure Issues

Mr. Edelson responded to Ms Hallett’s letter on the same day, expressing some
concerns about the timeliness of disclosure. In particular, he wrote that she had
not advised him during the judicial pre-trial on November 25, 1998, that C-22
had made a statement on November 24. Mr. Edelson was also concerned that
Ms Hallett had not disclosed the video of C-22’s statement earlier.

Ms Hallett wrote a reply to Mr. Edelson on March 15, 1999. She pointed out
that the judicial pre-trial took place on November 23 rather than November 25,
that is, one day before C-22 provided a statement. Ms Hallett did not know on
November 23 whether C-22 would provide a statement or be a witness in this
matter. She also told Mr. Edelson that she had not yet received the videotape
and requested that he execute an enclosed disclosure agreement in respect of
the C-22 videotape. On October 20, 1998, Ms Hallett had requested an order
with respect to conditions restricting the copying and return of videotapes of the
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two earlier complainants in the matter. Justice Paul Bélanger further ordered
that the conditions apply with respect to any other videotape.

Despite having this order from Justice Bélanger, Ms Hallett wanted an express
statement from defence counsel that this order would apply to the videotape
statement of C-22. She testified that the fastest thing would have been for Mr.
Edelson to call her and state that he agreed the order applied to this particular tape,
which “might have speeded things up a bit.” When Ms Hallett received the written
undertaking on March 17, she disclosed the tape to Mr. Edelson.

With respect to the delay in advising defence counsel of C-22’s allegations and
the potential for further charges, Ms Hallett said that as of November 24, 1998,
she did not know if further charges would be laid. Before disclosing the state-
ment she wanted to review the allegations, consider all the evidence obtained
by the officers, and make a meaningful decision as to whether further charges
should be laid.

Ms Hallett acknowledged that the issue of timeliness of disclosure was raised
in 2004, when she was no longer working on the file. The events of this prosecu-
tion, which will be outlined in detail in this section, ultimately led to an application
to stay the charges for delay in the fall of 2004. In preparation for this application,
Crown counsel Lidia Narozniak and Christine Tier prepared a memorandum
about delays. They concluded that most of them were attributable to the Crown.
Attached to this memorandum was a disclosure timeline and a list of the “most
troubling aspects of the delayed disclosure.” Ms Hallett had no input into these
documents. While she agreed with some points contained in them, she disagreed
with others. I am of the view that Ms Hallett should have been consulted when
putting this memorandum together to ensure that the new Crowns were aware of
Ms Hallett’s perspective about some of the delays and the circumstances sur-
rounding them.

The list attached to the memorandum was titled, “Top Six Disclosure Problems
of the Crown.” The first item listed is the November 24, 1998, videotaped state-
ment of C-22, which was not disclosed until weeks before the preliminary inquiry.
As discussed, Ms Hallett was not aware when the statement was taken whether
charges would ensue. I am of the view that Ms Hallett should have advised
defence counsel earlier about the existence of another complainant, despite the
fact that she was not sure yet if charges would be laid, given that the preliminary
inquiry was proceeding on April 8, 1999. Even if charges were never laid, I
believe that the Crown would have had to disclose C-22’s statement.

The second problem mentioned in the list is the disclosure of Volume 2
of the brief, which was in Ms Hallett’s possession on August 19, 1998, but
was not disclosed until March 15, 1999. This volume included C-22’s July 30,
1998, statement, in which he acknowledged, for the first time, sexual activity
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with Mr. Leduc but refused to provide a formal statement. Ms Hallett acknowl-
edged that this was a mistake. She thought Volume 2 had already been disclosed:

We had both gone through the pre-trial conference, two of them, in the
fall and neither of us had had Volume 2. It had come in with a number
of inserts for Volume 1. That’s the way I received it and so I was
thinking that these were updates only that I was getting with respect
to Volume 1. I didn’t realize I was also getting a Volume 2. When I
did find out that that had occurred, I enclosed it in a cover letter along
with Volume 3.

...

And that was definitely a failing on my part and I was very sorry
about that.

Ms Hallett did not know if keeping a disclosure log would have prevented
this mistake. She explained that she has never worked with a log or register and
keeps track of disclosure through correspondence since she prepares cover letters
for everything disclosed. She testified that the police tracked what was disclosed
and she relied on them. Ms Hallett was not sure that having a disclosure register
would have helped her get Volume 2 of the brief to defence counsel sooner.

The third problem listed related to Volume 5 of the brief, which was dis-
closed on November 14, 2000, but included statements taken the year before. Ms
Hallett testified that OPP officers assembled Volume 5 and she disclosed it to the
defence as soon as she received it. She assumed that the majority of Volume 5
contained recently collected material with perhaps one or two older statements
that had been overlooked. The volume in fact contained three statements taken
in June and July 1999, and two statements taken in May 2000. Also included was
a will-state and notes of Detective Constable Dupuis for the period March 30,
1999, to October 11, 2000. Although she can’t recall why these documents were
disclosed later, Ms Hallett testified that she did not delay in handing them over
in any way.

The fourth item on the list is a second statement from C-17 taken on June 9,
1998, which included many additional substantive details regarding his allegations.
This was disclosed ten months later on April 12, 1999. Ms Hallett testified that
she did not know why it was not disclosed earlier but acknowledged that it ought
to have been.

The fifth item on the list was the letter Ms Hallett received from C-16’s civil
counsel, Gerry Langlois, in the summer of 1998, which was disclosed at the
start of trial, as mentioned above. Ms Hallett testified that she put the letter in her
correspondence file and therefore was not thinking about it for disclosure purposes.
She noted, however, that the information about the letter would have been recorded
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in Detective Constable Seguin’s notes, because Ms Hallett contacted him after
receiving the call from Mr. Langlois.

Most items on this list relate to delays in disclosure that could have been
prevented. As I have previously stated, there should be a disclosure log or register
system implemented in all Crown offices to track when disclosure is received
from the investigators, when it is disclosed to the accused or defence counsel,
and what was disclosed. There was no appropriate system to manage and track
disclosure in the Project Truth prosecutions.

Defence Seeks an Adjournment: Shelley Hallett May Be Subpoenaed
to Testify

On March 26, 1999, Mr. Leduc’s lawyer, Michael Edelson, wrote a letter to
Ms Hallett enclosing a notice of application for an adjournment to be heard on
March 30. The defence was seeking an adjournment “pending full and complete
disclosure from the Crown.” As a “matter of professional courtesy,” he also
advised her that her personal involvement in the investigation and continuing
non-disclosure would “inevitably” lead to her being served with a subpoena to
testify at the preliminary inquiry or trial.

Ms Hallett was concerned about some inaccuracies in the notice of applica-
tion. For example, she felt that the paragraph referring to the non-disclosure of
the videotaped statements of certain complainants and witnesses stated the
situation incorrectly, because she had simply insisted on the undertaking before
disclosing the tape. She also took issue with the characterization, in the supporting
affidavit, of a number of things as being outstanding disclosure issues.

Ms Hallett wrote a responding letter on March 29, enclosing a copy of the
affidavit on which she noted some of her objections. In particular, she noted that
some of the requests for additional disclosure pertained to material that had been
in the defence’s possession since July 1998, and this was the first time a request
for follow-up disclosure had been made regarding this material. There were also
a number of items listed by the defence that Ms Hallett did not think needed to
be disclosed. These included requests relating to meetings between Crown counsel
and witnesses to be called by the Crown in this case. In her letter, Ms Hallett
advised that these meetings were not investigative interviews conducted by the
police and that the Crown is entitled to have such meetings with witnesses “for
the purpose of getting to know them and the nature of the evidence they will
give in court.”

The application was heard on March 30, and Ms Hallett consented to the
adjournment. She testified that she consented although she disagreed with many
of the outstanding disclosure issues the defence submitted. She was meeting the
disclosure obligations as they arose.
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Shelley Hallett’s Memo to James Ramsay About Her Co-Counsel

Although Ms Hallett was never summonsed to testify, she was concerned at the
time about having a co-counsel who could continue with the prosecution if she
was removed from the case. On August 27, 1999, Ms Hallett wrote to James
Ramsay, Deputy Director, Trial Assignment, and asked that Erika Chozik be
assigned as her co-counsel on the Leduc matter. Ms Chozik had experience as an
assistant trial Crown and Ms Hallett felt she would have been a very good, strong
co-counsel on this case.

Ms Hallett testified that although Ms Tier, her co-counsel on the Leduc matter,
was very good and had other strengths, she did not have much trial experience.
Ms Hallett’s request was not acted upon. While I did not hear any evidence about
how this request was considered by Mr. Ramsay or his colleagues, I would hope
that such a request would be given serious consideration.

Preliminary Inquiry

The preliminary inquiry in R. v. Leduc was held in November 1999. There were
sixteen charges in the amended indictment, and the Judge committed Mr. Leduc
to stand trial on thirteen of those charges. Ms Hallett prepared an indictment
containing all of those counts. When she realized it would be a jury trial, she
prepared a second indictment on January 15, 2001, including only the offences
of sexual exploitation: “I felt that the jury would have an easier time understanding
only those counts with respect to which consent would not have been available
as a defence.”

The first indictment remained in reserve, and Ms Hallett would have probably
withdrawn it at the end of the trial. According to Ms Hallett, these counts were
before the court in abeyance; she did not withdraw them herself.

Pre-Trial Conference

The pre-trial conference took place in early 2000, shortly after the preliminary
inquiry. The trial date was set for January 2001. According to Ms Hallett, there
were other earlier dates available but Mr. Edelson requested this date and waived
any section 11(b) issue with respect to the delay in the trial.

Trial Begins in R. v. Leduc

On January 15, 2001, the trial in R. v. Leduc commenced before Justice Colin
McKinnon. The first day was spent on pre-trial matters, and Ms Hallett began
calling evidence on January 16. She asked Justice McKinnon for a publication
ban on the identity of the alleged victims. This ban was to cover all forms in
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which information might be published, including the Internet. There was a
particular concern about the website operated by Richard Nadeau.

On January 17, defence counsel advised Justice McKinnon that Mr. Nadeau
had placed some information about the preceding day on his website. Conse-
quently, Ms Hallett consented to the defence’s request for a re-election for a trial
by judge alone. On or around January 22, Mr. Nadeau was cited in contempt of
court for continuing to publish information on his website. On January 29,
Mr. Nadeau was ordered to remove the material from the website because it was
in breach of the publication ban. These events are discussed in more detail in
the “Websites” section of this chapter.

C-16’s Mother Testifies About ContactsWith Constable Perry Dunlop

On February 7, 2001, C-16’s mother testified. While being cross-examined by
defence counsel, she stated she had two contacts with Constable Perry Dunlop.
Ultimately the dates of these contacts were identified as May 8 and June 15,
1998. Furthermore, she testified that Detective Constable Dupuis was aware of
the second contact because he was present in her home when she received the call.
Ms Hallett testified that when she heard the evidence she was “astonished,” as it
was the first time she had heard of any contacts between Constable Dunlop and
witnesses in this matter. She believed the evidence also surprised the officers.

As discussed in Chapter 7, Detective Constable Dupuis acknowledged that he
had never made Ms Hallett aware of this incident. Once Ms Hallett learned of this
contact, she felt it was relevant and that any material the Crown had in its
possession with respect to Constable Dunlop should be disclosed to the defence.

Ms Hallett testified that up until February 7, 2001, the trial was progress-
ing well.

Detective Inspector Pat Hall Brings References in Perry Dunlop’s
Will-State of ContactsWith C-16’s Mother to Court

As discussed in Chapter 7, Detective Constable Dupuis contacted Detective
Inspector Hall to advise him of what had occurred during the cross-examination
of C-16’s mother. As a result, Detective Inspector Hall came to court with copies
of references from Constable Dunlop’s will-state and notes, as well as a copy
of his notes of the July 1998 meeting with Constable Dunlop and Detective
Inspector Smith. The entry in Detective Constable Dupuis’ notebook of the June
15, 1998, contact between Constable Dunlop and C-16’s mother was not located
until a number of days later. Immediately Ms Hallett thought this was inadver-
tence, mistake, or oversight. She did not think the officers had intentionally
withheld information.
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During the lunch break on February 7, there was a meeting between the
Crown, police, and defence counsel. Crowns and police present at this meeting
were Ms Hallett’s co-counsel Ms Tier, Detective Inspector Hall, Detective
Constable Dupuis, Detective Constable Seguin, a law student, and Ms Hallett.
The meeting was brief. The materials that Detective Inspector Hall had brought
to court were shared with defence counsel at this time. According to Ms Hallett,
during the course of the meeting, defence counsel were aggressive and critical of
the officers. They were being critical about the fact that Project Truth officers
had not included references of their meeting with Perry Dunlop on July 23, 1998,
in their notes and in the brief. They suggested that the officers had wilfully
attempted to suppress references to contacts between Constable Dunlop and
C-16’s mother.

Ms Hallett testified that during this meeting, defence counsel did not indicate
they intended to bring an application to stay the proceedings as a result of this
disclosure issue. The defence requested material and the Crown was going to
provide it. At this time, Ms Hallett was not sure what the result of the new infor-
mation would be.

“This Is All News to Me” Comment by Shelley Hallett

Ms Hallett testified that when Detective Inspector Hall provided the documents
of the meeting he and Detective Inspector Smith had with Constable Dunlop on
July 23, 1998, to defence counsel, she said, “This is all news to me.” She was
referring to the meeting between the officers and Constable Dunlop, which she
was learning about for the first time. Ms Hallett had not seen any reference to that
meeting in any notes, nor had she obtained Detective Constable Dupuis’ notes of
the contact between Constable Dunlop and C-16’s mother.

Detective Inspector Hall testified that he interpreted Ms Hallett’s comment as
meaning she did not have any knowledge of C-16’s mother’s contacts with
Constable Dunlop. He had difficulty understanding her comment because he
thought she had done a careful review of the boxes of material disclosed by
Constable Dunlop.

Ms Hallett does not agree that she implied the officers had done something
wrong. She always took the position that this was an oversight by the police and
herself: “I always indicated that the failure to include this information in the
brief was an oversight, was not wilful, was inadvertent, and that had always been
the position of the Crown.”

Ms Hallett testified that regardless of Detective Inspector Hall’s interpretation
of her “This is all news to me” comment, he never raised his concerns with her.
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Detective Inspector Pat Hall Reminds Shelley Hallett SheWas Provided
With the Dunlop Material in March or April 2000

Following the meeting with defence counsel, Ms Hallett met with the OPP
officers. Detective Inspector Hall reminded her that she had reviewed the Dunlop
material in March or April 2000. According to Detective Inspector Hall, Ms
Hallett responded, “Yeah, yeah, I know.” As I have discussed in Chapter 7,
Detective Inspector Hall took this as an acknowledgment that what she had told
defence counsel was inaccurate.

Ms Hallett said she remembers acknowledging she had seen the Constable
Dunlop will-state. She never disputed the fact that she received and reviewed
those materials. In fact, she had told the Court a year earlier that she was in
possession of them and was reviewing them for the purpose of disclosure in the
Father MacDonald case. As a result, she was aware of the contacts between
Constable Dunlop and complainants in the Father MacDonald case, but not
aware at the time of contacts between Constable Dunlop and complainants in
the Leduc matter. Therefore, she did not perceive that these materials needed to
be disclosed to counsel for Mr. Leduc.

Ms Hallett was aware of the allegations about Constable Dunlop’s role in the
Marcel Lalonde prosecution. She agreed that by 2001, if something came up in
a trial about Constable Dunlop speaking with a complainant, that would have
been a matter of concern for her.

She had received the Constable Dunlop will-state from a number of sources
as of June 2000. She wrote in a July 4, 2000, letter to Detective Constable Dupuis
that she would review the statement and appendices to ensure that the copy
provided by Constable Dunlop on June 27, 2000, was a duplicate of the copy
provided on April 17, 2000. She did not believe that this required close scrutiny
of the content. Ms Hallett testified that she had made it clear that she did not
read the content of the will-state closely. This is in contrast to the Dunlop boxes,
which Ms Hallett said she reviewed diligently to ensure that Detective Constable
Don Genier came to the appropriate conclusions about disclosure. Ms Hallett
did not review the Dunlop materials with the Leduc prosecution in mind.

Detective Constable Steve Seguin Delivers to Shelley Hallett a Copy of
Her July 4, 2000, Letter to Detective Constable Joe Dupuis

On February 8, 2001, Detective Constable Seguin provided Ms Hallett with a
copy of the letter she had sent Detective Constable Dupuis on July 4, 2000. Ms
Hallett recalled Detective Constable Seguin giving her this letter in the morning
before she went into court. She said the only thing Detective Constable Seguin
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told her when he handed her the letter was “Pat likes you but he’s a ‘cover your
ass’ kind of guy.” That was the only explanation Ms Hallett received about
why she was being given the letter. Ms Hallett did not ask Detective Constable
Seguin for a further explanation: “I was confused. I couldn’t really understand why
it was that he was providing this to me. I was of course busy. I had to get into court.
We were continuing to call the case.”

Ms Hallett’s perception was that Detective Inspector Hall was reminding her
that she had the Constable Dunlop notes and will-state. She felt Detective Inspector
Hall was “banging [her] over the head” with the issue. Ms Hallett never asked him
why he sent the letter; she had too many other things on her mind. Likewise,
Detective Inspector Hall never asked her what she did with the letter.

According to Detective Inspector Hall, the purpose of delivering this memo-
randum to Ms Hallett was to remind her of its existence, as her files were
probably in Toronto, and so she would be in possession of it, if required for
disclosure. His motive for delivering the letter is discussed in Chapter 7.

Ms Hallett testified that Detective Inspector Hall never told her he believed this
letter, from the Father Charles MacDonald prosecution, should be disclosed to the
Leduc defence. In Ms Hallett’s opinion, the letter was not the kind of item that
would ordinarily be disclosed:

... It’s a piece of internal correspondence. It’s my writing to a police
officer on the case ...

...

... the fact that there is a complainant that’s named in this document
would make an additional reason either for not disclosing it or for
ensuring that the name was blocked out, if, for some reason, it—I
perceived it to be something that should be disclosed.

As will be discussed, Ms Hallett’s non-disclosure of this letter was later the
basis for a stay of proceedings granted in the Leduc matter, which was over-
turned by the Ontario Court ofAppeal. The Court ofAppeal found that the Crown
“had no reason” to disclose the letter. The disclosure guidelines for Crown
attorneys in force at the time provided that Crowns generally need not disclose
any internal Crown counsel correspondence.

Defence Makes Several Disclosure Requests

On February 12, 2001, counsel for Mr. Leduc, Steven Skurka and Phillip Campbell,
wrote a letter to Ms Hallett saying they were concerned that there had been wilful
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non-disclosure by the police. They requested statements from the officers and
other documentation, including OPP and Cornwall Police Service records,
and memoranda and correspondence related to Constable Dunlop’s contact with
C-16’s mother.

Ms Hallett construed the defence’s letter as a request for disclosure accom-
panied by a serious assertion of wilful non-disclosure. This was not a notice
of a formal application to stay the proceedings. Although defence counsel
noted they were considering whether to seek remedies for non-disclosure,
Ms Hallett testified that those remedies could include things other than a stay.
Ms Hallett thought defence counsel might be persuaded that this was not a matter
worth pursuing.

As discussed in Chapter 7, Detective Inspector Hall’s interpretation of
this letter from defence counsel was that it required the disclosure of inter-
nal correspondence.

Ms Hallett shared the February 12 letter with Detective Inspector Hall and
his team, who were going to help her respond to the disclosure requests. On
February 15, she received a response from Detective Inspector Hall in which he
stated that he had not at any time wilfully failed to make disclosure or instructed
Detective Constable Dupuis to withhold disclosure. According to Ms Hallett,
this was an important statement to make because that was what was at issue.
Detective Inspector Hall also provided an outline of all his contacts with Constable
Dunlop further to Ms Hallett’s request.

The defence made further disclosure requests on February 14 and 15. The
February 15 letter requested a number of things including “any correspondence,
notes, memos, letter or other records reporting to the Crown about issues related
to Perry Dunlop, whether generally or before and after July 23, 1998.” Ms Hallett
still did not believe the July 4 letter should be disclosed:

... by the 15th of February, I had advised the court in a very fulsome
statement that I had come into possession of the Dunlop notes and
will say in April of 2000, that I had reviewed them in a brief way, in a
cursory way, that I had not seen the references to the contact between
Perry Dunlop and the mother of C-16, and taking full responsibility
for that failure to disclose at that time.

...

... I certainly wasn’t reading this letter that came a day later as a request
for anything other than correspondence from the police to the Crown,
and certainly not requiring the disclosure of my letter of July 4th of
2000 to Detective Dupuis.
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Defence Brings Application for a Stay of Proceedings

On February 14, 2001, Mr. Skurka advised the Court that he would be bringing
a motion to stay the proceedings pursuant to section 24(1) of the Charter.10

The motion was to be based on the non-disclosure by Detective Constable Dupuis
and other senior ranking officers. Ms Hallett responded by stating on the record
that she was also surprised by the contact between Constable Dunlop and C16’s
mother: “That was the first of my knowledge that there had been any contact by
Constable Dunlop with any witness or potential witness in this particular case.”

She also mentioned that Detective Constable Dupuis had made a note of the
contacts but left it out of the brief through oversight. Ms Hallett advised the
Court that she was aware of Constable Dunlop’s connection with victims and
witnesses in other cases but did not see the connection between Constable Dunlop
and this case. She also advised the Court that as of April 2000 she had the
Constable Dunlop notes and will-state, and had briefly reviewed the material.
She stated that she had not seen the contact between Constable Dunlop and C-16’s
mother and was taking full responsibility for that failure to disclose.

Detective Inspector Hall was not present in court when she made this statement.
As discussed in Chapter 7, Detective Inspector Hall believes he first became
aware of Ms Hallett making these representations to the Court during his testimony
in the Leduc proceeding, when Ms Hallett reiterated what she had said to the
Court on February 14.

After the stay application was filed, Ms Hallett discussed the response to
the stay application with Detective Inspector Hall. She also discussed the stay
application with Detective Constable Dupuis, who was quite upset about it: “He
was sick over it and I felt terrible for him.”

Ms Hallett testified that she believed there had been no intentional failure to
disclose the contacts between Constable Dunlop and witnesses in this matter.
In her opinion, the contact between C-16’s mother had been brief and benign. It
consisted of only two telephone contacts, and C-16’s mother had outlined the
content of each call during her testimony. Ms Hallett thought it sounded like
Constable Dunlop had been providing moral support and not attempting to unduly
influence the witnesses in the case.

Ms Hallett testified that she told the officers that the Crown’s strategy was
to argue inadvertent failure to disclose. She felt the oversight could be proven to
the Court by calling the officers and, if necessary, C-16’s mother.
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Richard Nadeau Testifies on Stay Application and Urges Justice
Colin McKinnon to Step Down

The stay application began on February 19, 2001. The first witness called by
the defence was Mr. Nadeau. At the outset of his evidence, Mr. Nadeau made a
statement to the Court stating his belief that Justice McKinnon was in a conflict
of interest because he had previously represented Cornwall Chief of Police
Claude Shaver. He urged the Judge to step down and presented to the Court, in
support of his allegation of a conflict of interest, letters written by Justice
McKinnon in 1994. Justice McKinnon responded that it was known he had
acted for Chief Shaver, the Cornwall police, and the Cornwall Police Services
Board for many years. He did not feel that his previous involvement required
him to step down:

I feel no conflict of interest. The conflict of interest of course, can be
both perceived and it could also be felt. I personally feel no conflict of
interest in being able to deal with the Jacques Leduc trial in a fair and
impartial manner.

Ms Hallett testified that she was unaware that Justice McKinnon had been
involved as a lawyer with the Cornwall Police Service and that he had
been involved in recommending disciplinary action against CPS Constable
Dunlop. Ms Hallett was “taken by surprise” by what Mr. Nadeau told the Court
and the documents he presented. She said she wished that Mr. Nadeau had
brought those letters to her attention earlier as it may have made a difference
in the case.

Ms Hallett advised the Court that the Crown would not request that Justice
McKinnon step down from the case. Justice McKinnon stated his intention to
visit the Cornwall Police Service and review files to see if there was anything that
could impede his ability to deal with this case fairly.

On February 20, Justice McKinnon advised the Court that he had reviewed files
at the CPS, which refreshed his memory about his involvement with the CPS in
relation to Constable Dunlop. He explained that in February 1994 he was consulted
by the Cornwall police with respect to Constable Dunlop’s disclosure of a state-
ment to third parties. Justice McKinnon took the position that this disclosure
constituted “an offence against discipline” and prepared draft charges in respect
of Constable Dunlop. Justice McKinnon determined that he should not hear the
application for the stay of proceedings and arranged for Justice James Chadwick
to hear the application.

The stay application continued on February 21 before Justice Chadwick.
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OPP Officers to Be Called As DefenceWitnesses MeetWith
Defence Counsel

Ms Hallett testified that when it was first announced that there would be a stay
application brought based on the failure of the police to disclose, the Crown
needed the notes of Detective Inspector Smith, who was retired. They received
a will-state from Detective Inspector Smith dated February 9, 2001, about the
meeting with Constable Dunlop in July 1998. Ms Hallett met Detective Inspector
Smith for the first time on February 19, 2001. She and Detective Inspectors
Smith and Hall discussed the case and went to dinner together that evening. Ms
Hallett testified that the July 4, 2000, letter was not discussed. She never sensed
from Detective Inspector Hall that he was concerned by a failure on her part to
disclose anything and wishes that he had told her about his concerns at that point.

Ms Hallett knew the officers would be called as defence witnesses on the
stay application because the defence had the onus on this application. She
explained that this was an advantage to the Crown because she could lead evidence
in cross-examination of those witnesses to support the position of the Crown.

According to Ms Hallett, on February 20, Detective Inspector Smith said the
officers wanted to speak with defence counsel about what they would be asked
during their testimony on the stay application. Ms Hallett had never heard of
officers wanting to meet with defence counsel and said it was usually the other
way around. She was “perplexed” by the request but recognized that the officers
were named in the notice of stay application and that they appeared to be the
targets. In other words, the police were being held responsible for the failure to
disclose. She did not think there was anything to hide and felt that this might
speed up the questioning of the officers by defence counsel:

So although I was taken by surprise and rather flummoxed, I have to
say, by this request by Detective Smith, I went along with it and the
officers went to meet with the defence counsel in my knowledge and
with my blessing.

According to Ms Hallett, she understood the officers were going on a “recon-
naissance mission” to find out what questions defence counsel were going to
ask them and report for discussion. It was the first time in twenty years of practice
that she had seen this.

The meeting between the police officers and defence counsel is discussed in
Chapter 7. It is sufficient to note here that during the meeting Detective Inspector
Hall agreed to provide defence counsel with a copy of the July 4 letter. Ms Hallett
testified that when she spoke with them afterward, Detective Inspectors Hall and
Smith both were vague about what had occurred during the meeting. At no point
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did either of them tell her that they were intending to disclose a document to
defence counsel.

Detective Constable Joe Dupuis Borrows Shelley Hallett’s Copy of the
July 4, 2000, Letter

Following the meeting the officers had with defence counsel, Detective Constable
Seguin called Ms Hallett and asked if she had the July 4, 2000, letter. She believed
he said the officers could not find their copy. Ms Hallett testified that she did
not know what he wanted the letter for, but she assumed that Detective Inspector
Hall wanted to keep his files intact. She told Detective Constable Seguin that
he was welcome to get the letter from her and make a copy.

As discussed in detail in Chapter 7, Detective Constable Dupuis testified that
Ms Hallett was not advised at this point that the officers intended to give the
letter to defence counsel. He thought she already knew that was why they were
getting her copy of the letter, as he assumed Detective Inspector Hall had so
advised her. According to Detective Constable Dupuis, they made a copy of the
letter and returned her copy to her while Ms Hallett was meeting with Detective
Inspector Smith. There were no further discussions with her about the letter or
what the officers intended to do with it.

Detective Inspector Hall testified that the primary reason he provided the
document to defence counsel was because he was going to be questioned under
oath the next morning and was not going to lie. He thought handing the docu-
ment over to defence counsel directly without vetting it through her was the
appropriate thing to do because he “knew” she had lied to defence counsel on
February 7, 2001.

Shelley Hallett and Christine Tier Have DinnerWith James Stewart

On February 21, 2001, Ms Tier and Ms Hallett had dinner with Mr. Stewart in
Cornwall. According to Ms Hallett, he arrived unexpectedly from Ottawa at the
end of the day. She thought he came for moral support. Shelley Hallett said she
had not expressed to James Stewart any concerns or problems about her working
relationship with the Project Truth officers. Ms Tier was reporting to the Ministry
of the Attorney General on a daily basis, and Ms Hallett believes that is how
Mr. Stewart knew they were in the middle of a stay application.

Mr. Stewart testified that he recalled getting a phone call from either Ms
Hallett or Detective Inspector Hall or both of them. They were not getting along,
so he drove to Cornwall and had dinner at the Best Western with Ms Hallett and
Ms Tier. Mr. Stewart could not recall who phoned him before he came to Cornwall.
He was adamant that it is not possible that he was just checking in on them. The
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evidence is unclear as to who contacted Mr. Stewart, but it is clear he felt he had
to go to Cornwall.

According to Mr. Stewart, Detective Inspector Hall was also in the restaurant.
He came over and talked to them for a while. Ms Hallett also recalled Detective
Inspector Hall joining them briefly in the dining room. According to her, they had
a brief discussion and Detective Inspector Hall alluded to “some surprise that
was going to occur the following day” but did not describe it further.

Mr. Stewart thought that whatever the problem was, it had been resolved.
When he left Cornwall, he did not feel there was a significant problem. He did not
remember Ms Hallett voicing any concern about her working relationship with
any of the Project Truth team members. Had she told him about a serious problem
between her and Detective Inspector Hall, he would have acted on it.

Detective Inspector Pat Hall Continues His Testimony and
Is Cross-Examined

Detective Inspector Hall gave his evidence on the stay application on February
21 and 22, 2001. During cross-examination, Ms Hallett got him to agree that
the Crown makes the disclosure to the defence and that the police provide the
material for the disclosure. She also asked him some questions about the Dunlop
material and its connection to the Leduc matter; he confirmed there was no
connection. According to Ms Hallett, the intention in this line of questioning
was to demonstrate that Constable Dunlop never identified Mr. Leduc as a
perpetrator of sexual abuse in Cornwall.

Ms Hallett also asked Detective Inspector Hall some questions about the June
15, 1998, note in Detective Constable Dupuis’ notebook. Detective Inspector
Hall acknowledged that the note was not provided to the Crown as part of the brief
in this case, saying that it was “just simply overlooked by Constable Dupuis
while preparing the Brief in the Leduc matter.” Ms Hallett then asked Detective
Inspector Hall, “Now are you aware of any other piece of evidence or note or
memo book entry that connects Perry to any other Crown witness in this case?”

Detective Inspector Hall responded that he was not. Ms Hallett testified that
she was trying to demonstrate how limited the Constable Dunlop contacts were
with witnesses in this case. She also asked Detective Inspector Hall direct
questions about whether the Project Truth officers conspired to withhold this
note from the defence. The purpose of these questions was to establish that the
failure to include the information in the brief was inadvertent and not a wilful or
intentional failure to disclose.

Detective Constable Dupuis was called to the witness stand after Detective
Inspector Hall. Ms Hallett asked him similar questions about his notebook entry
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and why it was left out of the Crown brief. Ms Hallett acknowledged that both
Detective Inspector Hall and Detective Constable Dupuis testified that the Crown
had not intentionally withheld material disclosure from the defence.

Detective Constable Dupuis’ testimony revealed that the police had provided
defence counsel with the July 4, 2000, letter from Ms Hallett to Detective
Constable Dupuis. He was asked about the meeting he, Detective Inspector Hall,
and Detective Inspector Smith had with defence counsel on February 20. In
particular, Detective Constable Dupuis testified that defence counsel asked at
that meeting if the officers had any document in their possession indicating
that the Crown did a review of Constable Dunlop’s will-state. Detective Inspector
Hall said there was such a document. Detective Constable Dupuis then testified
that he and Detective Inspector Hall agreed to provide defence counsel with
that document.

Mr. Skurka read the letter out in court and asked Detective Constable Dupuis
questions about why the police agreed to provide the document to the defence:

Q: You thought it important enough in response to my question to bring
me that document on that day, right, Sir?

A: Yes, Sir.
...

Q: Of course, when I stood up in court that day, and said
what I did about the position of the defence, you know that
I didn’t have that letter or that internal document, don’t you
Detective Dupuis?

A: That’s correct ...

Q: Right. You know I didn’t have that until you brought it to me on
February 20 of 2001, don’t you?

A: Yes, Sir.

At the outset of Ms Hallett’s cross-examination of Detective Constable Dupuis,
she elicited from him that he had attended her hotel room to obtain a copy of
the letter before it was turned over to the defence and that she did not have any
qualms about providing it to him. In testimony, Ms Hallett pointed out that
Detective Constable Dupuis testified that the police could not find the letter of July
4, 2000, “and that, unfortunately, created a suspicion around me that was palpable
in the court that day, that somehow I had had something to do with trying to
suppress that letter.”
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Ms Hallett testified there was a lunch recess, following which Mr. Campbell
asked to recall Detective Inspector Hall. She did not know why defence counsel
wanted to recall him. At the outset of Detective Inspector Hall’s evidence, he
stated that he and Detective Constable Seguin had met with defence counsel
over lunch and that defence counsel had put to him specific questions about the
July 4, 2000, letter. Ms Hallett had not been not advised about this lunch meeting
between the OPP officers and defence counsel.

During his testimony, Detective Inspector Hall provided specific information
about Detective Constable Seguin giving a copy of the July 4 letter to Ms Hallett
on February 8, 2001:

Q: You gave that letter to Detective Seguin to give to Ms Hallett so
that she would be aware of it and would be able to disclose it, is
that right?

A: That’s correct.

Q: Inspector, you recognize the relevance of that letter in that it showed
that in July 2000, Ms Hallett did a review of the Dunlop notes and
material, isn’t that correct?

A: That’s correct.

Q: And you considered that that would be relevant on the issues on
this application, when you forwarded it to her via Detective Seguin,
isn’t that correct?

A: That’s correct.

Q: You became aware two days ago, February 20th, that we, the
defence, did not have that letter, correct?

A: That’s correct.
...

Q: And until that point, until that conversation, it was your
assumption that we, the defence, had been given exhibit 22,
correct?

A: I couldn’t say it was my assumption you’d been given it. All I knew
is that I provided it to Ms Hallett.

Q: And you did so in the expectation that it would be disclosed?
A: Well, it would be her decision to do that.

Q: Right. When you became aware that we did not have it, you made
personal efforts to acquire a copy of it to give to us, correct?
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A: Yes, I went back and I searched her file and I couldn’t find the
exact copy and I instructed Constable Dupuis to go and look
in the courtroom here and it couldn’t be located and I further
instructed him to go and get a copy from Ms Hallett and
give to you.

Q: And your intention in looking for it, was to deliver it to us directly,
correct?

A: That’s correct.

Ms Hallett testified that she was “shocked” that this evidence was being led.
She didn’t understand the defence’s reason for trying to introduce this letter
at this point:

... [A]s I understood it, they were making an issue of a letter that I had
not considered should be disclosed, especially after I had already told
the Court on February 14th that I had these Dunlop notes and Will-Say
since April of 2000.

According to Ms Hallett, there had been no discussion between herself and
Project Truth officers about the need to disclose this letter.

Ms Hallett cross-examined Detective Inspector Hall and asked him if he was
aware that she had informed the Court on February 14, 2001, that she had received
the Dunlop materials. He responded that he was not in court that day, so she
put to him some of the statements that she made to the Court. Ms Hallett testified
at the Inquiry that it seemed to her that the evidence introduced was based on some
misapprehension or misunderstanding by Detective Inspector Hall that she had
not made the Court aware that she had received the Dunlop materials. She wanted
to establish that Detective Inspector Hall was not aware that she had advised the
Court that she had taken responsibility for the failure to disclose Constable
Dunlop’s notes and will-state.

According to Ms Hallett, at this point in the proceeding it occurred to her
that the focus was shifting from wilful non-disclosure by police to wilful non-
disclosure by the Crown. She admitted that she was starting to feel uncomfortable
and probably should have stepped down or sought assistance. Had she been in
Toronto she probably would have taken a break and asked someone from
her office to come and make representations to assist her or give her counsel.
Ms Hallett could not ask her co-counsel to take over, however, because she was
junior and Ms Hallett was concerned that she would not be able to carry on with
the rest of the trial.
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As discussed above, in August 1999, when defence counsel Mr. Edelson
indicated that she might be subpoenaed as a witness, Ms Hallett wrote a memo-
randum to James Ramsay requesting that Erika Chozik be assigned as her
co-counsel in this matter.

DiscussionWith Officers After Court on February 22

After court on February 22, 2001, Ms Hallett was advised by Detective Inspector
Hall that the defence did not intend to call Detective Inspector Smith as a witness.
Ms Hallett testified that she was “astounded to hear” that the defence was
dispensing with Detective Inspector Smith’s evidence.At that point, she confronted
Detective Inspector Hall and suggested he was colluding with defence to set up
the Crown for the fall on the stay application. She suggested there was an
agreement that in return for some quid pro quo the police were no longer going
to be the target of the application and the Crown was. Ms Hallett thought it
was very obvious that there was a change in strategy based on the evidence of
that afternoon and the fact that Detective Inspector Smith no longer needed to
be called as a witness.

Ms Hallett thought Detective Inspector Smith was a critical witness and she
would have called him to establish that he failed to disclose inadvertently. Ms
Hallett did not call Detective Inspector Smith as a witness because she believed
the defence had conceded that the non-disclosure was inadvertent. She thought
the defence was not calling Detective Inspector Smith because the focus or target
of their application was changing.

According to Detective Inspector Hall’s note of the conversation of February
22, Ms Hallett was upset and acting unprofessionally because evidence came
out that did not please her. Detective Inspector Hall advised Detective Constables
Dupuis and Seguin to stay away from her. Ms Hallett thought she was direct,
but not unprofessional, with Detective Inspector Hall.

Final Submissions on Stay Application

Ms Hallett continued to call evidence on February 26, 2001, from the complainants
who testified they had no contacts with Constable Dunlop. One of them did not
even know who Constable Dunlop was.

On that date, the Crown and defence made final submissions on the stay
application. According to Ms Hallett, in the course of final submissions by the
defence, it became clear that the defence strategy had changed. According to
her, the allegation of wilful non-disclosure by the police was now an allegation
of wilful non-disclosure by the Crown. Although the defence were still making
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an allegation of wilful non-disclosure against the police, Ms Hallett felt the
defence’s argument in relation to the officers was no longer their principal
argument. She noted that when you compare the passage of the transcript about
the officers with the passage where the defence are inviting the Court to make a
finding against Ms Hallett, there is a dramatic difference.

Ms Hallett testified that there was no suggestion from the Court that she
obtain counsel at that point. She wished Justice Chadwick had advised that
he wanted to hear from her under oath about the inadvertence and her
part with respect to the Constable Dunlop notes and will-state, as she would
have gladly given evidence under oath. Ms Hallett said part of the reason
she did not remove herself from the motion and request counsel was because
she was not given notice that her conduct was going to be examined. She
was aware the Court of Appeal addressed this issue of notice, which will be
discussed below.

According to Ms Hallett, she only became aware explicitly that she was the
target of the wilful non-disclosure on February 26, during the closing submissions.

Shelley Hallett’s Comments to Detective Constables Steve Seguin and
Joe Dupuis About Detective Inspector Pat Hall on February 26

Following the closing submissions, Ms Hallett, Ms Tier, and the Crown’s articling
student met with Detective Constables Seguin and Dupuis. According to Detective
Constable Dupuis’ notes, Ms Hallett was very upset with Detective Inspector
Hall and stated that he went behind her back and gave the memo to the defence.
The notes also state that Ms Hallett said she never wanted to see or speak to
Detective Inspector Hall again and if she saw him now she would “scratch out
his eyes.” Detective Constable Dupuis testified that Ms Hallett was clearly
angry that the charges were stayed and about Detective Inspector Hall’s actions.
This was the first time he had observed Ms Hallett make any comments about
Detective Inspector Hall and the first time he was aware there were any ill feelings
between them.

Detective Inspector Hall’s notes say Detective Constable Dupuis told him
that Ms Hallett was holding him responsible for giving the July 4, 2000, letter to
the defence; that Ms Hallett said this was done because she was a woman and that
this would not happen to Crowns Pelletier or Flanagan; and that she said she
did not feel she could continue to work on the Father MacDonald trial.

Ms Hallett testified that hearing Mr. Skurka tell the Court that in order to
provide disclosure to the defence the police officers had had to bypass the Crown
led to the lowest moment in her professional career:
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And for a counsel like myself who has prided herself on an honest
reputation over 20 years, that was a devastating remark which I
knew was not true.

...

I knew the police officers did not have to bypass me to make disclosure
here. They had simply not spoken to me about it. And that is what
caused me to go directly to the officers after this was over and tell
them—tell Pat Hall to keep a wide berth.

Telephone Call Between James Stewart and Detective Inspector Pat Hall

On February 27, 2001, Detective Inspector Hall contacted Mr. Stewart and advised
him of the events since February 7. The details of this call were covered in the
previous section, but among other things, Detective Inspector Hall said that he
did not think Ms Hallett could handle the Father MacDonald case based on his
observations of her over the past two years.

I am of the view that the question was not whether she could handle the case
but rather whether she should continue given the clear breakdown of the
relationship between the Crown and the police. I think she was right in removing
herself from the prosecution of the Father MacDonald case given what had just
occurred in R. v. Leduc.

Decision of Justice James Chadwick

On March 1, 2001, Justice Chadwick granted the stay application, finding that
Crown Attorney Hallett had wilfully failed to disclose material. Ultimately, costs
were ordered against her in the amount of $351,000. Following the ruling,
Ms Hallett had a long meeting with the complainants and their families to explain
what had happened and where things would go from there. Ms Hallett believed
Detective Constable Seguin attended this meeting with her, as she always had
an officer present.

Case Referred to Appeal Review Panel

The Ministry of the Attorney General has a process for determining whether to
launch a Crown appeal of a decision. Ms Hallett was very familiar with the
process because of her work with the Crown Law Office—Criminal.

First, the Crown responsible for the case prepares a Crown appeal checklist and
a synopsis or background of the case, which is submitted to the local Crown
attorney for approval. If the request is approved, it goes to a three-person panel
which decides whether an appeal should be filed. The appeal review panel is
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intended to provide an independent review. As part of that process, the panel
members may consult with the Crown counsel involved in the case in order to
obtain complete background information.

According to Ms Hallett, she completed the Crown appeal checklist and
prepared a synopsis of what happened in R. v. Leduc and a list of proposed
grounds of appeal. Mr. Stewart approved the Crown appeal request. He felt
strongly that an appeal was necessary in this case.

The panel that evaluated the merits of the appeal in this case consisted of
John Pearson, Lidia Narozniak, and Louise DuPont. This was Ms Narozniak’s
initial contact with the file. She explained that it was because of Ms Hallett’s
position with the Crown Law Office—Criminal that the review was sent to
Crowns working outside that office. Mr. Pearson prepared the first legal opinion
on March 18, 2001. Louise DuPont provided her opinion on March 23, and Ms
Narozniak provided her opinion on March 26. Ms Narozniak explained that
although three legal opinions are provided by the appeal review panel, the majority
rules. The appeal will go forward if two or three of the panel members agree.
In this case, it was a unanimous decision that an appeal should be filed. Although
Ms Narozniak did not know if any of the written legal opinions were sent to Ms
Hallett, she said the contents of the opinions were certainly shared with the trial
Crown because the panel reports back to him or her about their decision.

Ms Hallett testified that it is very common for the appeal review panel to
have questions for the trial Crown seeking the appeal and she made herself
available in the event that the review panel required further information. There
were a number of questions from the Crowns on the panel about various aspects
of the case, and she prepared several memoranda in response to those requests.

A notice of appeal was served on Mr. Leduc on March 28, 2001, and Mr.
Pearson was assigned to handle the appeal. Other than appellate counsel,
Ms Narozniak was not aware of anyone else dedicated to the file during the
period between the lower court decision and the appellate decision. Mr. Pearson
handled the disclosure required during the course of the appeal. Although there
was some file management throughout the appeal process, no Crown was pre-
paring for the continuation of trial.

Shelley Hallett Makes Comments in Media

Shortly after the appeal was launched, Ms Hallett spoke with Globe and Mail
reporter Kirk Makin. She was concerned by his report on the stay application
and the fact that she was found to have wilfully failed to disclose. She felt that out
of fairness, Mr. Makin should publish a piece on the fact that the decision was
being appealed, which he subsequently did, on April 5, 2001.
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Ms Hallett was admonished for speaking to the press about this matter. On
April 5, Paul Lindsay sent Ms Hallett an e-mail indicating that he was concerned
that she had not followed Crown policy of not speaking to the press about the
correctness of a judge’s ruling. Ms Hallett testified that it was not her intention
to comment on Justice Chadwick’s ruling. Rather, her concern was to have
Mr. Makin report that the matter had been appealed. Ms Hallett acknowledged,
however, that she erred in speaking too directly with the reporter about what
had happened.

Ms Hallett discussed the matter with Mr. Lindsay. She explained her concerns
and suggested that perhaps more could be done to advise colleagues and the
public that an appeal had been launched. Ms Hallett testified that this is now the
practice. If there is a finding against a Crown or if a Crown’s conduct is criticized,
the division advises colleagues whether there is an appeal and the status of the
Ministry’s follow-up on the issue.

E-Mail From Detective Inspector Pat Hall to James Stewart

On April 3, 2001, Mr. Stewart received an e-mail from Detective Inspector Hall.
The e-mail began with a discussion of issues related to the disclosure of the
Dunlop material. Then Detective Inspector Hall made some comments about
Ms Hallett, which Mr. Stewart felt were quite serious:

What disturbs me most is Ms Hallett not being truthful with Skurka
& Campbell on Feb 07, 01 when the[y] first asked about the Dunlop
material in light of the fact that on Jan. 09, 01 I had a telephone
conversation with Ms Hallett when she asked me about the Dunlop
involvement in the Leduc matter and how the initial complaint came
in. None of us knew about the 5 lines in Dupuis note book at that time.
She certainly knew Dunlop made notes and his will say entry on the
[C-16] conversations.

Mr. Stewart testified that this e-mail was not something he expected or
requested from Detective Inspector Hall. He forwarded the e-mail to John
McMahon, Director of Crown Operations, Toronto Region, and Mr. Pearson a few
days after receiving it because they were involved in the appeal.

James Stewart Drafts a Response but Never Sends It to Detective
Inspector Pat Hall

Mr. Stewart drafted a response outlining some of his concerns about the allega-
tions in Detective Inspector Hall’s e-mail. In particular, he pointed out that the
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January 9, 2001, phone call between Detective Inspector Hall and Ms Hallett
was not referred to in the officer’s evidence on the stay application: “I now have
some concerns after realizing that you didn’t tell the court and this appears to be
new information.”

Mr. Stewart testified that this was significant to him because at that point
Ms Hallett’s knowledge was an important issue. It was canvassed a lot in the
case and this phone call was never raised. This was the first time Mr. Stewart
was hearing about this telephone call. Mr. Stewart believes he spent some time
reviewing transcripts because of Detective Inspector Hall’s e-mail.

According to Detective Inspector Hall, he had specific discussions with
Ms Hallett on two occasions prior to C-16’s mother testifying, about C-16’s
mother and Constable Dunlop being in touch with each other as noted in Constable
Dunlop’s will-state. The first was on April 17, 2000, when they met to discuss
the recent disclosure by Constable Dunlop. The second was on January 9, 2001,
during a telephone conversation in which they discussed a number of items
including “the comments Perry Dunlop had made in his notes and Will State
and the fact there was no evidence Perry Dunlop ever talked to the victims.”

Detective Inspector Hall acknowledged, however, that there is no mention in
his evidence on the stay application about either conversation with Ms Hallett. He
also later conceded he did not specifically point out the will-state reference to
Constable Dunlop contacting C-16’s mother to Ms Hallett on April 17, 2000.

Ms Hallett testified that she had contacted Detective Inspector Hall on January
9, 2001, to discuss a number of issues. She wanted some information on Justice
McKinnon, who had been assigned to the case. She was not from the jurisdiction
and did not know much about him. Ms Hallett also wanted to make sure Detective
Inspector Hall was comfortable with the decision to reduce the counts on the
indictment to include only the counts of sexual exploitation so that consent
would not be an issue at the trial. Ms Hallett also contacted Detective Inspector
Hall because of a notice with respect to a challenge for cause and the questions
the defence proposed to put to prospective jurors. Ms Hallett testified that
she was surprised when she noticed that some of the questions pertained to
Constable Dunlop.

Mr. Stewart also wrote in his draft e-mail that he had talked to Detective
Inspector Hall a number of times during which Detective Inspector Hall did not
indicate any problems he had with Ms Hallett:

As you are aware after the stay of proceedings on the Leduc matter I
asked you if there was anything else and you said no. In addition on,
I believe, two separate occasions you indicated to me that you would
have no trouble if Ms Hallett were to be the Crown to decide whether
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charges are to be processed for the five remaining potential accused and
the possible conspiracy charge. As you will recall we spent part of a day
in Kingston reviewing in a global way those matters.

Finally, Mr. Stewart requested that Detective Inspector Hall prepare a
supplementary witness statement accompanied by any notes made at the time
and asked specifically that Detective Inspector Hall include all details of the
January 9, 2001, call. Mr. Stewart said he anticipated sending the e-mail to
Detective Inspector Hall and asking him to do this. He then realized, “a sort of
sober second thought,” that he would end up in the middle of the situation.
Mr. Stewart knew somebody was going to have to look into this matter, but he did
not think that should be his role. Mr. Stewart never sent this draft response to
Detective Inspector Hall because he was concerned that it would appear that he
was attempting to persuade Detective Inspector Hall to change his mind about
what he said.

Because Mr. Stewart knew somebody was going to have to look into this
matter, he “passed it up the line” by forwarding his draft to Murray Segal,
Assistant Deputy Attorney General, Criminal Law Division. Mr. Stewart testified
that there was no doubt what he was going to do with this e-mail because both
Detective Inspector Hall and Ms Hallett were senior people, it was a serious
allegation of misconduct by the Crown, and Justice Chadwick’s ruling was on that
very point. Although Mr. Stewart was aware there was going to be an investi-
gation, the decision to have an external police force investigate Detective Inspector
Hall’s allegations was not his.

Murray Segal Forwards E-Mail to York Regional Police,Which Begins
an Investigation

Mr. McMahon forwarded the April 3 e-mail from Detective Inspector Hall
to Mr. Segal on April 9, 2001. Mr. Segal testified that he probably spoke with
Mr. McMahon, Mr. Stewart, and perhaps others about this e-mail. After receiv-
ing the e-mail, Mr. Segal reflected on it and sought outside legal advice.

Mr. Segal testified that he made the decision to refer the matter to an outside
police force for such action as they deemed appropriate, which could include
conducting an investigation. Mr. Segal stated it would be wrong for him to ask
someone to begin an investigation because police make those decisions. In
addition, people might think that because Mr. Segal is a person with higher rank,
this should be done.

Mr. Segal contacted the York Regional Police and gave them a copy of
the e-mail from Detective Inspector Hall. He advised Ms Hallett that he had
given the e-mail to the York Regional Police and that she would be provided
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with counsel of her choice during any investigation that might be conducted.
Mr. Segal believes he may also have informed someone in the superior ranks
at the OPP about what he had done.

Ms Hallett recalled that on April 23, 2001, Mr. Segal came to her home. He
told her he had received an e-mail from Detective Inspector Hall and provided her
with a copy. He explained that as a result he had to request a criminal investiga-
tion into her conduct and that she would be provided with counsel of her choice.
This was the first that Ms Hallett knew of Detective Inspector Hall’s e-mail. She
also received a call from a representative of the Law Society who advised they
were opening a file and that a further investigation was possible. There were no
constraints put on Ms Hallett’s work at the time.

Shelley Hallett Prepares a Number of Summary Documents Responding
to Concerns Raised During the Investigation

Ms Hallett prepared a document in response to Detective Inspector Hall’s
e-mail. This document outlines some of the reasons for her discussion with
Detective Inspector Hall on January 9, 2001, which is discussed above. She
notes that Detective Inspector Hall confirmed that Constable Dunlop had
not been involved in the official police investigation of Mr. Leduc. According
to Ms Hallett, Detective Inspector Hall had confirmed that C-16’s complaint had
been brought forward because of his mother speaking with a friend, who in turn
spoke with an OPP officer.

An investigator from the York Regional Police sent a letter to Ms Hallett’s
counsel on June 14, 2001. The letter stated that a number of issues were going to
be discussed during Ms Hallett’s interview, including:

—Lack of preparedness for Court
—Over interviewing of witnesses
—Overall poor working relationship with the “Project Truth”

investigators
—Investigative Log having been entered into evidence
—Testimony of Pat Hall re—February 14th, 2001.

Ms Hallett testified that she believed she was being investigated for attempting
to obstruct justice based on the content of Detective Inspector Hall’s e-mail. She
was “quite taken by surprise” when these five additional issues were raised,
which did not seem to relate to the criminal investigation or the attempt to obstruct
justice. She did not know that the police would be investigating these additional
issues and felt that they were exceeding their mandate. Ms Hallett was advised
of these issues only the day before the interview. I am of the view that theYork
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Regional Police did not have jurisdiction to examine those other issues, which
were not criminal matters.

Ms Hallett prepared a response for each item in the letter. She prepared a
document regarding competency, in which she outlined her experience. She testi-
fied that she had never been challenged on the issue of competency. She prepared
a document regarding preparedness for court, in which she outlined the way she
prepared for her Project Truth cases.

A third document dealt with her working relationship with Project Truth
officers. She noted that she always travelled to Cornwall and never required that
the officers come to Toronto to meet with her. She also stated that they shared
many meals and generally spent a lot of time together, including attending witness
interviews together. Ms Hallett testified that she felt there were good lines of
communication between her and the officers. She listed, as an example, the fact
that Detective Constable Dupuis had a trip planned and would forfeit his deposit
if he did not receive a subpoena. Ms Hallett therefore attended court and obtained
a subpoena for him. Ms Hallett thought they were a good team:

We were different people, there’s no doubt about it, from different
backgrounds, but we were coming together for a common cause
and I frankly enjoyed working with these officers, all of them, and
I thought that they enjoyed working with me.

Ms Hallett prepared a fourth document regarding the issue of over-interviewing
witnesses, in which she provided some details about the interactions she
had with witnesses in the Leduc matter. According to Ms Hallett, Project Truth
officers never raised with her any issues they had about her approach with
witnesses. She felt she and Detective Inspector Hall had an open relationship
and he could have brought this up with her. Detective Constable Seguin told
officers of the York Regional Police that he had a concern that Ms Hallet inter-
viewed witnesses too many times. She testified that Detective Constable Seguin
never said to her that one of the most serious issues in the Leduc matter was her
inability to leave witnesses alone and that she continued to meet with victims
even if they did not want to. Ms Hallett said she was aware that the “young men
did not relish the prospect of talking about this very intimate and intrusive subject
matter” with her but she felt it was her duty to prepare them for court. She also
had a duty to the Court to prepare the witnesses to testify in a way that would assist
the Court “to discover the truth.” Ms Hallett further explained that in this case there
was two dates set for the preliminary inquiry and they were sufficiently far
apart. As a result, there was good reason for the victims to refresh their memo-
ries, as they would be vigorously cross-examined on their prior statements.
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Although Ms Hallett acknowledged that re-victimization is an important
issue, she stressed that witnesses need to be prepared. Her understanding
of re-victimization is too many representatives from too many institutions
re-interviewing witnesses, and she sees preparation for court as a different
issue. She thought the victims in the Leduc case were young adults capable
of long and more complex interactions with her. Ms Hallett testified that she tried
to minimize the intrusiveness by dividing the interviews into two parts. During
the first interview, she met the complainants and answered questions, and
during the second, she talked about the subject of the complaint. She said part
of the purpose of these meetings was to make her available for questions and
to make the complainants comfortable with her, as she would be asking them
questions in court.

Finally, Ms Hallett prepared a document about the failure of the police to
communicate with her, in which she discussed Detective Inspector Hall’s failure
to discuss with her his concerns about disclosing the July 4, 2000, letter. She
set out a number of instances when she believed there could have been some
communication about this issue. According to Ms Hallett, if Detective Inspector
Hall had brought this up with her, she would have been willing to disclose the
document or to explain the admission she had made to the Court on February
14, 2001, following which he may have understood that it was not necessary for
the letter to be disclosed.

Interviews by York Regional Police

The York Regional Police interviewed Ms Hallett on June 15, 2001. She said
she was never provided with a copy of her statement. Ms Hallett testified that one
of the officers clarified at the outset of the interview that based on the informa-
tion he had received, they were not looking at criminal charges. Ms Hallett
responded that this was the first time she had heard this. She went to the interview
thinking she was being investigated for an attempt to obstruct justice. She
characterized it as a “harrowing experience.”

The York Regional Police interviewed a number of other individuals from
the Ministry of the Attorney General as well as the Project Truth officers. When
Mr. Stewart was interviewed, he gave the investigators the draft e-mail he had
prepared in response to Detective Inspector Hall’s April 3, 2001, e-mail. He said
that constituted his statement because that was all he knew at the time.

Shelley HallettWrites to Detective Sergeant Denise LaBarge

On July 7, 2001, Ms Hallett wrote a letter to Detective Sergeant Denise LaBarge,
one of the York Regional Police investigators. Ms Hallett said she wrote this
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letter because she was concerned that the investigation appeared to be directed
toward establishing that there had been a communication breakdown between
the Project Truth officers and Ms Hallett, which explained or justified the actions
of the officers on February 20, 2001.

Ms Hallett did not believe there had been any communication breakdown
between herself and the officers, and she felt this was an improper characteriza-
tion of their relationship. She stated that it was her firm position that Detective
Inspector Hall’s after-the-fact complaint of April 3 was nothing more then an
attempt to divert scrutiny away from the police actions that led to the stay of
proceedings in R. v. Leduc.

In this letter, Ms Hallett noted that Mr. Stewart’s attendance in Cornwall
provided an excellent opportunity for Detective Inspector Hall to take up the
matter of the disclosure of the July 4, 2000, letter with another senior Crown.
She further wrote that Detective Inspector Hall was well acquainted with
Mr. Stewart, as evidenced by the familiar tone in the April 3 e-mail to “Jim.”

Mr. Stewart testified that he knew Detective Inspector Hall only from the
Project Truth investigation and never socialized with him. Mr. Stewart confirmed
he was never informed by Detective Inspector Hall that he was planning to
disclose the July 4 letter to defence counsel.

York Regional Police Investigation Concluded

TheYork Regional Police Investigation concluded that all persons interviewed,
including Detective Inspector Hall, were of the opinion that Ms Hallett would not
intentionally withhold information from the defence. It was the opinion of the
investigative team that there was no basis for criminal charges against Ms Hallett
for wilful non-disclosure of material to the defence in the Leduc matter.

Mr. Segal received a copy of their report.

Murray Segal Denies Shelley Hallett’s Request for a Copy of
Police Investigation

During the months of December 2001 and January 2002, Ms Hallett requested a
copy of theYork Regional Police Investigation from the Ministry of the Attorney
General. Mr. Segal advised her that he would not provide a copy of the brief
because he was concerned that it might have a potential impact on future
proceedings. Mr. Segal testified that prior to advising Ms Hallett of his position
he obtained legal advice from a retired jurist.

According to Mr. Segal, police briefs are confidential, and he would not
provide a brief to any member of the public. In his view, the fact that the person

1474 REPORT OF THE CORNWALL INQUIRY — VOLUME I



asking was an employee of the Ministry would not give her any different status.
Mr. Segal said he sought outside advice in addition to considering the human
resources implications of this kind of request. He also considered the issues that
Ms Hallett raised and got some input from counsel involved in the appeal.

On October 18, 2002, Ms Hallett renewed her request for access to theYork
Regional Police materials because counsel for Mr. Leduc was trying to bring
fresh evidence on the appeal from some of those documents. Ms Hallett was
concerned that she should retain legal counsel and obtain the results of the
investigation and lead that evidence in the appeal on her own behalf. Again, she
was not given the material. Mr. Segal recalls a second request by Ms Hallett to
receive the report. He said he would have consulted with Mr. Pearson and perhaps
others and his conclusion was the same—he would not release the investigative
brief to Ms Hallett.

Mr. Segal did not believe Ms Hallett should be given the brief simply because
she was a Crown counsel or a Ministry employee. He asked how that would
square with the fact that if a member of the public asked, for example, for the
investigative brief in relation to his neighbour who was investigated and not
charged, the request would be denied. Mr. Segal said he tried to approach this in
a way that would not show favouritism, be sensitive to Ms Hallett’s needs and
issues, and at the same time resemble the normal course of action if any member
of the public made the same request: “I’m absolutely convinced I would be the
recipient of criticism by giving an employee a brief by reason of, as you say,
they’re not just any person; they’re an employee.”

Garry Guzzo Requests Information From Shelley Hallett

On October 18, 2001, MPP Garry Guzzo requested some information about the
Leduc matter from Ms Hallett, and she asked that he put his request in writing.
He complied, sending her a letter asking whether or not the questions for prospec-
tive jurors were ever approved by Justice McKinnon and if so, whether and how
many times Constable Dunlop’s name appeared in those questions. Ms Hallett
wrote to Mr. Segal to seek instructions from him about responding to Mr. Guzzo’s
questions. Ms Hallett testified that her involvement ended with this memo. She
expected that Mr. Segal or someone would respond to Mr. Guzzo.

Mr. Stewart was tasked with responding to Mr. Guzzo. In his letter dated
October 31, Mr. Stewart advised that because the matter was currently before
the courts it would not be appropriate to comment. Mr. Stewart testified this is a
standard response because many times the Crown does not have the luxury of
commenting or answering questions.
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Justice James Chadwick’s Decision Overturned by Court of Appeal;
Leave to Appeal to the Supreme Court of Canada Denied

On July 24, 2003, the Ontario Court of Appeal overturned Justice Chadwick’s
decision. The Court found that the “Crown misconduct on which the stay was
based is not supported by the evidence.” Nonetheless, the Court noted that the
notice given to Ms Hallett that her conduct would be examined was far from
ideal but was adequate. The Court stated that the Crown should not be permitted
to raise the adequacy of the notice on appeal for three reasons:

First, from the beginning of the hearing of the stay application,
Ms Hallett seemed aware of the allegation against her and prepared
to respond to it.

...

Second, and more important, Ms Hallett did not object to the adequacy
of the notice she was given. At no time during the stay, even during
closing arguments when there could have been no doubt about Leduc’s
position, did Ms Hallett ask for an adjournment, ask for the opportunity
to get advice from another lawyer, or even say that the allegation had
taken her by surprise.

...

Finally, whether notice is reasonable or adequate must be assessed in
the context in which it is given. Here Ms Hallett participated in the stay
hearing without objection.

Ms Hallett testified that given the evidence that had been called from the
officers and the minimal evidence of prejudice, she did not recognize that she was
in jeopardy. She said this is consistent with something Mr. Stewart once told
her—that the conflict of interest is invisible to the person who is involved in it.
Ms Hallett testified that she would have appreciated a heads-up from defence
counsel, whom she had known for many years. She reiterated that the jeopardy
only seemed to be explicitly conveyed in the course of final submissions by
defence counsel on the stay application.

As I found in Chapter 7, Detective Inspector Hall was wrong to give the July
4, 2000, memo to defence counsel without discussing the matter with Crown
Hallett. I also recommended that there should be a protocol in place within police
forces with respect to how to deal with disagreements between police officers
and Crown counsel about disclosure. In this case, Detective Inspector Hall
should have advised his supervisor of his concerns. His supervisor could then
have discussed these concerns with Ms Hallett’s superiors in the Ministry of the
Attorney General.
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Although Ms Hallett was responsible for some delays in disclosure and
the preparation of Crown briefs, I believe she is a dedicated and competent
professional whose compassion and expertise in dealing with alleged victims
of current and historical sexual abuse made her an asset to the Project Truth
team. The debacle in the Leduc matter affected her profoundly both profession-
ally and personally. In addition, it is extremely unfortunate that it caused her
to be removed from other Project Truth cases, especially the prosecution of
Father MacDonald.

R. v. Jacques Leduc Retrial

Lidia Narozniak Assigned New Jacques Leduc Trial

In the fall of 2003, John Pearson asked Lidia Narozniak if she would be interested
in prosecuting the retrial of Jacques Leduc, and she agreed to do so pending the
Supreme Court of Canada’s decision on the appeal. Leave to appeal to the
Supreme Court was denied on January 12, 2004, and the trial in R. v. Leduc
proceeded again. Ms Narozniak was relieved of most of her other files in order
to take on this prosecution. I note that she was working almost exclusively on the
Leduc matter, whereas Shelley Hallett had a number of files while working on
the Leduc matter. In hindsight, Ms Hallett was overburdened.

In consultation with Mr. Pearson, Ms Narozniak decided in January 2004
that she would review the entire Project Truth file. Ontario Provincial Police
(OPP) Detective Inspector Colleen McQuade sent an e-mail to Detective Constable
Don Genier and others to this effect on January 22:

In essence, what Lidia needs to do is review ALL information, every
piece of paper, that has ever been obtained and harboured within the
confines of Project Truth. (not just the Leduc file) It is not that we are
not trusted to deliver up ALL documents of relevance, it is that to
objectively review the entire matter, Lidia is tasked with having to
review EVERYTHING herself, so as to instil total confidence in the
courts that NOTHING is outstanding.

Ms Narozniak testified that because of the oversight on a relevant piece of
disclosure in the first trial, she thought it prudent to ensure that all the material was
reviewed again. This was especially important since Perry Dunlop was connected
to the case. She wanted to ensure they didn’t miss any other relevant disclosure.
Ms Narozniak’s goal was to ensure that the trial proceeded on its merits.

Detective Constable Genier responded to Detective Inspector McQuade’s
e-mail:

MINISTRY OF THE ATTORNEY GENERAL 1477



It’s sad to say, but I see that as a result of the first trial, the ATTORNEY
GENERAL’S OFFICE are aiming at not working together on this file
with the O.P.P. and I don’t see that as a good thing.

Ms Narozniak’s view was that Detective Constable Genier misunderstood
the purpose of her review of the material. She believed that he was still affected
by what happened during the first trial, and that he thought she was evaluating the
police work when in fact she was ensuring that her Crown obligation of disclosure
was fulfilled. She said, “It was a misunderstanding that was quickly resolved.”

Ms Narozniak testified that the first hurdle she faced in the Leduc matter was
the issue of delay and section 11(b) of the Charter. She felt the Crown had been
tardy in some of its disclosure obligations, which caused some delay in the case.
Even excluding the Dunlop disclosure issues, there was significant delay in
Crown disclosure, which could have compromised the case.

Adjournment Hearing

On February 19, 2004, Ms Narozniak made her first court appearance on the
Leduc matter. The case was scheduled to proceed on May 10. Ms Narozniak’s
instructions were to be ready “no matter what, at whatever date” to ensure a
speedy trial. The Court was advised on February 19 that counsel would not be
ready for that time, so another date was to be scheduled. Defence counsel, Marie
Henein, made submissions to the Court about the need for an adjournment of
the trial date:

The matter covers some, in my office, at least 20 boxes and I believe
Ms Nerozniak’s [sic] file is growing as we speak. And we both have to
engage in an extensive review of the file. It’s for that reason that neither
of us are in the position to proceed in May.

Ms Narozniak testified that in discussions with defence counsel, she had
acknowledged some of Ms Henein’s comments about there being a lot of material
involved and that the case was more complicated than initially anticipated. She
believes these comments led Ms Henein to assume there was a joint request
for an adjournment:

And with that, I believe Ms Henein assumed it was a joint request. I was
ready for trial at any time, but since the time from May to October did
not count due to an 11(b) waiver, I didn’t bother saying anything.
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Ms Narozniak advised the Court that there was a possibility of a delay motion
but defence counsel had agreed there would be a waiver for the delay between
May and the new scheduled trial date.

Ms Narozniak did not object to defence counsel’s submission about the need
for an adjournment, although her position was that she would be ready to proceed
on May 10. I am of the view that it would have been appropriate for Ms Narozniak
to state for the record that the Crown was prepared to proceed on the set date. The
Crown should be seen as being interested in matters proceeding to trial as quickly
as possible. In addition, it is important that the position of each party is made clear
at the time of the adjournment to ensure that any judge reviewing the conduct of
the trial in the future can properly assess the situation.

The trial was scheduled to begin in October 2004.

Transfer of File to Lidia Narozniak and Her Review of the Material

Ms Narozniak began receiving disclosure from Detective Inspector McQuade
shortly after her assignment to the case in January 2004 and continued receiving
material from the OPP in the following months.

On May 19, Ms Hallett sent a memo to Ms Narozniak and Christine Tier
with four boxes of materials on the Leduc matter. She wrote that she believed the
materials had been disclosed to the defence. Ms Narozniak testified that she
agreed with Ms Hallett’s opinion that that there was no outstanding disclosure at
this point. On May 22, Ms Hallett sent an e-mail to Ms Narozniak saying that
further boxes were being provided to her and that she would then have all of the
material. Ms Hallett explained in the e-mail why there was a delay in getting
the file to Ms Narozniak:

In view of all of the circumstances in this case, I needed to take the time
to organize and inventory the brief and the Dunlop materials and make
sure the four volumes of the correspondence file (which documents all
of the disclosure that was made to Leduc’s counsel) was complete and
in order so that I could protect myself professionally.

...
There simply has not been any time since Christmas to get the Leduc
file to you in proper order.

Ms Hallett outlined some of the other work she was doing at the time, saying
that she had felt “very jammed professionally,” which is why Ms Narozniak had
not received the Leduc materials earlier. Ms Narozniak testified that she did not
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know if she had any discussions with Ms Hallett about disclosure issues after
this. She was satisfied with the e-mail.

Ms Hallett did not know when she was asked to turn over the materials. She
acknowledged it took some time to prepare the description of the content of the
boxes. She was concerned about the previous allegations of impropriety and
wanted to make sure everything was handed over and that there would be no
basis for allegations that she withheld material. Despite the finding of the Court
of Appeal, Ms Hallett was still concerned that such an allegation could be made.

This matter was to commence on May 10, but it was not until May 19 that
Ms Hallett completed the transfer of all relevant materials to Ms Narozniak. I
fail to understand why Ms Hallett was still in the possession of those boxes
three years after the end of her involvement in the file. The Ministry of
the Attorney General should have arranged to retrieve that file from Ms Hallett.
This is especially problematic given that disclosure was a difficulty in many of
the Project Truth prosecutions. I have previously commented that prosecution
files should remain in the possession of the Ministry of the Attorney General.
Crown counsel should not be permitted to retain possession or control of any
files when they are no longer involved with the prosecution. I appreciate that
Ms Hallett had concerns as a result of the allegations made against her in the
Leduc matter and the resulting investigation by theYork Regional Police. In my
view, this is a further reason why Ms Hallett should not have retained the file.

On May 12, 2004, Ms Narozniak attended defence counsel’s office and they
did a document-by-document comparison of the Dunlop materials to ensure
everybody was working from the same materials. They discovered that there
were some documents missing. As a result, Ms Narozniak arranged for defence
counsel to attend at the Cornwall police station to review the original boxes.

On May 17, Ms Narozniak requested the originals of Constable Dunlop’s
duty notebooks from Cornwall Police Service (CPS) Staff Sergeant Garry
Derochie. According to Ms Narozniak, Crown counsel were finding it difficult to
understand the sequence from one duty book to another and had also determined
that one of the duty books was missing in its original form. The copy they had
showed some gaps. The Crown felt the original material would be more helpful
than the copies.

At the end of May, Ms Narozniak and Detective Constable Steve Seguin
attended at the CPS office and went through the nine boxes of Dunlop material.
They were of the view that material was still missing. In particular, they discovered
that an original police binder containing notes by Constable Dunlop, as well
as his final police notebook, had not yet been provided. They discussed the
possibility of a search warrant for Mr. Dunlop’s house but one was never obtained.
Ms Narozniak explained that Mr. Dunlop would be subpoenaed as part of the
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disclosure motion, and the subpoena would identify the materials required.
She was also going to talk to him and she hoped he would cooperate and bring
the materials in.

Defence counsel attended CPS to review the boxes on June 21, following
which they requested that certain original documents be brought to court.

Ms Narozniak testified that at the end of her review of the Dunlop material she
was not satisfied that he had fully disclosed all of his information or contacts. She
did not go to the CPS to advise them of these concerns or to make a formal complaint.

It is unclear to me why so much emphasis was placed on the Perry Dunlop
materials and concerns that he did not disclose everything. Ms Narozniak was not
confident that the Crown and the defence were working from the same materials.
This appears to me as being a problem resulting from not having a tracking system
of what was disclosed to the defence. Those nine boxes of materials were within
the control of the investigators and the prosecution and yet they had not been
copied and disclosed to the defence. In my view, this was not a problem caused by
Mr. Dunlop but rather a Crown disclosure problem, as noted elsewhere in this
chapter. Mr. Dunlop made some mistakes and contributed to some of the difficul-
ties in these prosecutions. However, the Crown was by this time aware of most of
these difficulties and should have had better systems in place to deal with them.

Disclosure Motion—Perry Dunlop Called As aWitness for the Crown

One of the pre-trial motions brought by the defence in this case was a disclo-
sure motion, which was heard over several days in August 2004. Ms Narozniak
explained that the purpose of this motion was to explore whether there was any
undisclosed material missing or in Mr. Dunlop’s possession or in the Crown’s
possession. The motion would also examine the potential contact that Mr. Dunlop
might have had with the victims in the case. The Crown called Mr. Dunlop as a
witness. This was not at the request of the defence, as the Crown was equally
interested in explaining Mr. Dunlop’s involvement in the Jacques Leduc case.

Although this was technically a defence motion, Ms Narozniak explained
that the onus is on the Crown to ensure disclosure has been fulfilled, and that is
a significant factor in deciding whether it is pragmatic for the defence or the
Crown to call the evidence. Ms Narozniak testified that she was confident that
Mr. Dunlop would not be cooperative and would likely be hostile. As a result, even
if the defence called Mr. Dunlop as their own witness it would probably turn
into a situation where Mr. Dunlop would be declared a hostile witness, and
defence counsel would then be in a position to cross-examine her own witness.
Under the circumstances, Ms Narozniak thought it was more pragmatic for the
Crown to call the evidence first.
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Mr. Dunlop was living in British Columbia at the time and was summoned to
attend. Prior to the motion, Ms Narozniak had a few phone conversations with him
about his attendance. She explained the motion to him, outlined the issues, and
identified areas of concern. She directed his attention to his previous testimony
in the Father Charles MacDonald case and said that her approach would be very
similar. Ms Narozniak also sent him the transcripts from his testimony in the
Father MacDonald case. She testified that Mr. Dunlop was very reluctant to
come in early to discuss the motion. There was no discussion of her travelling
to Vancouver. Mr. Dunlop insisted on coming to Cornwall the night before he was
to appear in court. Ms Narozniak did not meet him prior to his testimony, although
they spoke by phone.

Ms Narozniak testified that she was aware that Mr. Dunlop maintained she had
no contact with him and she disagreed:

The context within which we had our discussions were unique, in that
Mr. Dunlop was not a cooperative witness or cooperative individual
in terms of coming to Cornwall. At the outset, my dealings with
Mr. Dunlop focussed on addressing his concerns. He was providing
numerous obstacles to his attendance in the first place that I needed
to accommodate and try to convince him that I was doing everything
I can to minimize his visit to Cornwall.

According to Ms Narozniak, she spoke to Mr. Dunlop about his notes and
the need for the originals, and explained which notebooks she was interested in.
She informed him that the focus of her questioning would be on his contact with
the complainants and witnesses in the Leduc case. According to Ms Narozniak,
the issues she wanted to canvass with Mr. Dunlop were straightforward. For
these kinds of issues, she would not have expected to have had a long preparatory
interview with him in advance of testimony.

Ms Narozniak did not discuss with Mr. Dunlop any protection against self-in-
crimination under the Canada Evidence Act before he testified. She thought he
knew about it. She did not offer or suggest that Mr. Dunlop receive independent
legal advice. From her reading of the prior testimony, it was clear to her that he
was “keenly aware” of his ability to consult counsel. Ms Narozniak was satisfied
that Mr. Dunlop, as a professional witness given his prior experience as a police
officer, was very much aware of what options were available to him. In addition,
he had a lawyer, Yvonne Pink. The fact that Mr. Dunlop was a “professional
witness” appeared to factor heavily in Ms Narozniak’s mind with respect to how
much preparation he required:
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It is most unusual to spend a lot of time with veteran police officers in
preparation of routine cases because they have been trained, they’re
familiar with the process, they are likely to have testified before. That’s
the kind of preparation you’d normally leave with a civilian witness.

Although I agree that a police officer will generally require less preparation
before being called as a witness, it must be kept in mind that Mr. Dunlop had not
been a police officer for the last four years. This was not a routine court appear-
ance to which a police officer might be accustomed. Under the circumstances,
Mr. Dunlop required more preparation than a typical “professional witness.”
However, I also do appreciate the difficulties the Crown had in securing his
cooperation for his attendance on the motion. Mr. Dunlop’s position was that
his band had a performance scheduled for the weekend before the motion, which
is why he was unable to come in advance. It is unfortunate that he chose not to
testify at the Inquiry. Why this was so important for him is one of the many areas
I would have liked canvassed with him.

Ms Narozniak also had some preconceived notions about Mr. Dunlop based
on her review of the Father MacDonald and Marcel Lalonde cases:

This was a witness that continued to persist in contacting victims and
witnesses, contrary to direct orders by his superiors. This was a witness
who has been described as being over-zealous, to use one description, in
his approach to investigating and contacting victims and witnesses. This
is a witness that has been described as being one who pushed victims to
come up with certain evidence and, in fact, there were allegations that
he counselled them to falsify their testimony resulting in the withdrawal
of counts. This was absolutely critical information, in my view, and put
him in a totally different situation. And, finally, this is a witness who
clearly was not truthful while under oath. This is a witness that you
have to approach with extreme caution.

On August 16, 2004, Mr. Dunlop was called to the stand to testify. He took the
position that he had only received the transcripts a few days before he left British
Columbia and therefore he had not had sufficient time to review them. Ms
Narozniak stated at the Inquiry that the issue of Mr. Dunlop not feeling prepared
was not raised with her prior to his testimony. Ms Narozniak’s examination took
the morning to complete. She said that she was actually leading Mr. Dunlop in
order to get through the information quickly. While using this approach, she felt
he was reasonably responsive to her questions.
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Mr. Dunlop was cross-examined by defence counsel for three days. Ms Narozniak
did not object to any of the questions defence counsel put to him.Although the Judge
intervened and asked for clarification on certain points, these were not points where
Ms Narozniak could have intervened. As she explained, unlike the Judge, she was
aware of all of the material. In addition, most of the interventions were accompanied
by an acknowledgment that counsel was conducting a proper cross-examination.

On the second day of the disclosure motion, Mr. Dunlop requested legal
counsel. Ms Narozniak supported that request and asked the local Crown’s office
to assist her in connecting with a legal aid lawyer or duty counsel in the building.
Duty counsel was contacted and Mr. Dunlop spoke to him and was prepared to
proceed with his testimony.

On the third day of testimony, a statement prepared by Mr. Dunlop was put in
as evidence, in which he stated he felt he was being treated unfairly, had been
blindsided, and was subpoenaed under false pretences. In his statement, he said
he thought he had been called solely to address the contact he had with C-16’s
mother. He felt the two days of testimony had been a “well-orchestrated attack” on
him and that the Crown had acted unfairly and provided him no guidance or
assistance. Ms Narozniak testified that the statements made by Mr. Dunlop were con-
trary to the advice she gave him as well as the issues she directed to his attention.
In particular, she specifically had a discussion with him about the notebook issue
and mentioned the concern about other materials he may have in his possession.

Ms Narozniak did not re-examine Mr. Dunlop, as most questions had already
been asked. In the initial wilful non-disclosure motion, Ms Hallett had the victims
testify about having no contact with Mr. Dunlop. Ms Narozniak testified that
the disclosure motion was not a test of Mr. Dunlop’s credibility but a motion
to elicit disclosure materials. This was not the proper forum for her to call com-
plainants to verify Mr. Dunlop’s testimony:

In fact, I certainly would not have considered forcing victims to testify
at a pre-trial motion for disclosure and then have them come back for
trial. That would be highly insensitive on my part to do so.

Ms Narozniak testified that she was aware there was a perception that she
had not done much to oppose the defence efforts in the Leduc matter. She believed
that was the perception because of Mr. Dunlop’s actions and behaviour during the
course of his testimony on the pre-trial motion.

Section 11(b) Application for a Stay of Proceedings

In the fall of 2004, the defence brought an application for a stay of proceedings
based on delay. Ms Narozniak was not surprised there was a section 11(b) Charter
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application. Her position, however, was that the best interests of the administra-
tion of justice were served by having Mr. Leduc’s trial proceed on the merits
and this remained her position throughout. Part of her task on the section 11(b)
application was to explain to the Court that regardless of the prejudice to
Mr. Leduc, there would be a greater prejudice in having the matter stayed.

Ms Narozniak attended a meeting with senior Crown counsel in order to
brainstorm a response to the section 11(b) motion. In preparation for that meeting,
she prepared a memo and attached a disclosure timeline and a document entitled
“Top 6 Disclosure Problems from the Crown.” The memo discussed a number of
issues, including delay both before and after the preliminary hearing, the Crown’s
argument, and the merits of the case. The issue of delay was considered in some
detail in the previous section of this chapter. As discussed there, the first five of
the six disclosure problems listed related to disclosure by the former Crown, Ms
Hallett. According to Ms Narozniak, they spent a lot of time preparing the time-
line and identifying when disclosure was given. Ms Narozniak explained that
regardless of the reason or who is at fault, when there are issues with disclosure
and delay in providing disclosure it rests with the Crown. She acknowledged
that five of the six reasons on this list would lie at the feet of the Crown.

As discussed earlier, Ms Hallett conceded responsibility for some of the delay
and acknowledged that errors on her part led to some of the delay. However, she
did not accept that all of the disclosure problems should fall at the feet of the
Crown nor that they were all in fact disclosure problems.

The applicant’s factum was lengthy. The Crown prepared a fifteen-page factum
in response. Ms Narozniak testified that she and Ms Tier knew this was a critical
motion for them and they spent a lot of time researching and discussing the issues.
They called upon senior experts in the field of section 11(b) and appellate
argument to discuss the best approach for the Crown’s response. The decision was
made to focus on their best argument. Ms Narozniak testified that a factum does
not have to be lengthy. I agree. The applicant has to set out the facts, which don’t
have to be repeated by the respondent, if the respondent agrees with them.

The Crown agreed with the applicant’s statement of facts. Ms Narozniak
agreed, however, that a concession on the facts does not mean that the subse-
quent inferences the Court is being asked to draw are accepted. One of the
things the Crown agreed to was that the connection of Mr. Dunlop to the case
was discloseable and significant. Ms Narozniak testified that Ms Hallett’s
submission on February 14, 2001, about the notebook entry informed this
particular concession. Further, Ms Narozniak testified that the Crown discovered
that there was far more contact than initially thought between Constable Dunlop
and the witnesses, because it was not just Constable Dunlop himself that they
were looking at:
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Mr. Dunlop, by his own testimony, asserted that he had a team, so
to speak, of people that assisted him in examining or interviewing
witnesses, including his wife, Helen Dunlop, and his brother-in-law,
particularly Carson Chisholm. And it was through Carson Chisholm’s
evidence that we discovered how much more contact there was with
the complainants’ parents. Given the age and the living situation of the
majority of the complainants, the contact with parents was as equally
relevant as direct contact with the complainants alone.

In a memo to senior Crown counsel, she raised the concern that Constable
Dunlop may have tainted witnesses in the Leduc matter. This “Dunlop connection”
led the Crown to concede that the Dunlop material was relevant and had to
be disclosed in its entirety, thereby resulting in the Crown having to assume
responsibility for the delay “caused by the exploration of the Dunlop issue.”

The argument put forward by the Crown was that the defence was barred
from arguing section 11(b) because it had not been raised at the first trial. Accord-
ing to Ms Narozniak, this was thought to be the Crown’s best argument. However,
in the memo prepared regarding the section 11(b) motion (discussed above),
Ms Narozniak wrote that she felt confident that the Court would be tempted to
reject the foreclosure argument the Crown presented because the defence had a
highly meritorious section 11(b) application.

In addition to the “uphill” battle the Crown was facing in the section 11(b)
application, Ms Narozniak also had concerns about the merits of the case itself
and, in particular, concerns about the credibility and reliability of the complainants.
With respect to C-16, she felt the Crown could not obtain a conviction at trial and
she would have considered withdrawing the charges in respect of his allegations.

Moreover, the potential that Constable Dunlop tampered with witnesses would
have cast doubt even where there were highly credible witnesses:

... [E]ven if you had the complainants clearly state there’s been no con-
tact, this was clearly going to be fleshed out during the course of the
trial if we survived 11(b). There was definitely going to be much evi-
dence elicited around the contacts, the meetings and so on that we dis-
covered during the disclosure motion.

Stay Granted by Justice Terrence Plantana

On October 18, 2004, Justice Plantana granted the defendant’s application to
stay the proceedings on the basis that he had not been tried within a reasonable
time, contrary to his rights under section 11(b) of the Charter. The written judg-
ment was provided on November 10.
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Justice Plantana held that there was no implied waiver by the defence of the
accused’s section 11(b) rights by virtue of the fact that the 11(b) issue was not
raised during the first trial and that, therefore, the defence was not precluded from
raising the issue now. On the issue of delay, Justice Plantana said the following:

The Respondent acknowledges that most of the pre-trial delay resulted
from delayed disclosure and that responsibility for this delay must rest
at the feet of the Crown. Similarly, Ms Nerozniak [sic] accepts that the
Crown must also accept responsibility for the delay that would have
resulted from the mid-trial discovery of the Dunlop connection.

In view of the position taken by the Crown and in view of the
determination that I have made earlier that any delay in this case begins
from the date of the laying of charges I am certainly satisfied that any
delay in this matter must be attributable to the Crown.

Regarding the issue of Constable Dunlop’s connection to the case, Justice
Plantana concluded that his contact with the complainants was far from innocuous:

What the evidence does clearly establish is that Mr. Dunlop’s contact
with the complainants, while originally thought of in incomplete
material before the Court of Appeal as being innocuous, is far from
benign and far from innocuous.

The Crown considered appealing the decision of Justice Plantana, but the
Appeal Review Panel decided not to proceed with an appeal.

Courts’ Review of Perry Dunlop’s InvolvementWith the Complainants

I am of the view that the contacts that the alleged victims had with Constable
Dunlop were considered by all courts in determining the wilful non-disclosure
issue and the delay application. At the initial application before Justice James
Chadwick, he had the benefit of the evidence of the complainants who were
called and testified that they had no contacts with Constable Dunlop. In the
appeal of this decision, the Court of Appeal had this evidence and the evidence
of Constable Dunlop’s call to a complainant’s mother.

Neither Justice Chadwick nor the Court of Appeal had the evidence of Carson
Chisholm. Mr. Chisholm gave evidence before Justice Plantana with respect to
his contacts with complainants. He believed they had been at the courthouse
before the trial. He also had contacts with some of the complainants’ parents.
He also testified at the Inquiry in a similar fashion. Justice Plantana did not
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have the evidence of the complainants with respect of their lack of contact with
Constable Dunlop.

It is unfortunate that I did not have the evidence of Mr. Dunlop or any of the
alleged victims in the Jacques Leduc matter at the Inquiry. Thus, it appears that
no judicial process has had complete evidence of Mr. Dunlop’s involvement or
lack thereof in the Leduc matter.

R. v. Keith Jodoin

As discussed in Chapter 7, “Institutional Response of the Ontario Provincial
Police,” Marc Carriere reported allegations of sexual abuse by Keith Jodoin, a local
Justice of the Peace, on March 22, 1999.

The Crown brief was submitted toAssistant CrownAttorney Claudette Wilhelm
on May 31, 2000. On July 4, she advised that there was sufficient evidence to
proceed with charges. On August 1, after being interviewed by Ms Wilhelm the
previous day, Mr. Carriere signed a document requesting that the OPP not proceed
with charges.

On August 8, Mr. Carriere provided a second statement to the OPP and said
that he now wished to proceed with charges. Mr. Carriere advised the OPP that
Richard Nadeau had reassured him that he had something important to say and
had encouraged him to go back to the police. Mr. Nadeau was interviewed by the
OPP that day.

Mr. Jodoin was arrested on August 24 and charged with one count of sexual
assault on a male.

Mr. Carriere testified that following the second interview with the OPP in
August 8, he met with Ms Wilhelm and Detective Constable Joe Dupuis. He
recalled Ms Wilhelm telling him that she could not continue with the charges
because there was not enough proof. He thought they did not believe he was
telling the truth. Mr. Carriere also testified that Detective Constable Dupuis and
Ms Wilhelm told him that Mr. Jodoin’s health had suffered.

On November 15, 2000, Ms Wilhelm advised Detective Inspector Pat Hall
that she felt she had to withdraw the charge against Mr. Jodoin because of the
involvement of Richard Nadeau. As I indicated in Chapter 7, Mr. Nadeau was an
alleged victim of historical sexual abuse and was involved with a controversial
website that posted information of allegations of sexual abuse in the Cornwall area.
I discuss Mr. Nadeau’s involvement with websites and his contact with alleged
victims of sexual abuse in the section “Handling of Information Published on
Local Websites.”
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On or around November 20, Crowns Curt Flanagan andAlan Findlay reviewed
the disclosure in the Jodoin case and agreed there was no reasonable prospect of
conviction. On November 20, 2000, the charge was withdrawn.

R. v. Brian Dufour

Shelley Hallett Receives Crown Brief; Case Considered a Priority

Detective Constable Steve Seguin, who was the lead investigator on the Brian
Dufour matter, submitted the Crown brief to James Stewart, Director of Crown
Operations, Eastern Region, on December 17, 1999. Shelley Hallett received it
on January 7, 2000. The alleged victim, C-97, had provided his statement to the
Ontario Provincial Police (OPP) two years earlier in September 1997.

As discussed in the “Clergy and Conspiracy Briefs” section of this chapter, by
January 7, 2000, Ms Hallett had also received Crown briefs pertaining to five
clergy members that required her review and opinion.

Ms Hallett reviewed and provided an opinion on the Brian Dufour matter
before the other briefs because he had a prior criminal record for sexual assault
and he was a childcare worker, both of which were significant factors in deter-
mining which brief to review first. In addition, the allegations against Mr. Dufour
were more recent than those against the clergy members.

Ms Hallett faxed her opinion on the Brian Dufour matter to Detective Inspector
Pat Hall and Detective Constable Joe Dupuis on April 4, 2000. Ms Hallett testi-
fied that the Dufour matter was a priority for her. Notwithstanding this sense of
urgency, three months elapsed before she provided her opinion to the police.
She was devoting all of her time and energy to preparing for the Father Charles
MacDonald and Jacques Leduc prosecutions.

Shelley Hallett’s Opinion on Charges and Request for Follow-up

Ms Hallett recommended laying charges on two counts of indecent assault
male and two counts of gross indecency. Her letter summarized the allegations
and the supporting evidence contained in the Crown brief. She also referred to
a prior charge, wherein Mr. Dufour pleaded guilty to sexual assault in Hamilton
in 1988.

Ms Hallett noted in the letter that she would provide some suggestions for
follow-up investigation. She believed that further information could be obtained
that would advance the prosecution. Ms Hallett explained that she had done this
with officers in the past and that the officers were generally willing to follow
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her suggestions. However, Ms Hallett never sent the officers her suggestions
for follow-up investigation because Mr. Dufour passed away shortly after he
was charged.

Shelley Hallett and Detective Inspector Pat Hall Disagree on
Conditions of Arrest

Ms Hallett concluded her opinion with a recommendation about the arrest and
release of Mr. Dufour:

I would recommend that Mr. Dufour be arrested and released only upon
a recognizance in a substantial amount ($7,000–$10,000) without a
deposit but with a surety and conditions that include that he not be in
the company of any youth under the age of 18 without the youth’s
parent being present.

Detective Inspector Hall interpreted this to mean that Ms Hallett wanted the
officers to arrest Mr. Dufour in Hamilton, where he lived, and bring him to
Cornwall for a bail hearing. The Detective Inspector disagreed with this suggestion.
He was concerned about having his officers taking custody of and transporting
the accused, whose health was not good.

Detective Inspector Hall raised his concerns with Ms Hallett, and they
debated the matter. She thought his concerns were legitimate so she contacted
the Hamilton Crown Attorney’s Office to see if it was possible to have Mr.
Dufour’s bail hearing in Hamilton. She was unsuccessful. Detective Inspector
Hall suggested that Mr. Dufour could be processed in Hamilton and released
on a promise to appear with conditions by the officers and she accepted this
suggestion. Ms Hallett testified she was “not insistent” in her discussions
with Detective Inspector Hall, as it was ultimately the officers’ decision. She
said that the situation did not escalate beyond a professional discussion of
options available.

On April 6, 2000, Detective Constables Seguin and Dupuis arrested Mr.
Dufour in Hamilton. The terms of the release did not include a condition that
he was not to be in contact with persons under the age of eighteen without the
presence of a parent.

Brian Dufour Deceased

Mr. Dufour died of a heart attack on April 11. Ms Hallett was advised of his
death on April 13, and all charges were withdrawn on April 17, 2000.
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Timely Review

Ms Hallet incurred a delay of three months before she completed the review of
the Crown brief and provided an opinion letter. The delay was excessive con-
sidering the priority this case had been given. I accept that she did not have
sufficient time to devote to this task. That is another reason why a designated
Crown counsel should have been assigned to these opinions. This would have
permitted a more timely review of the Crown briefs.

R. v. Jean Primeau

InApril 1999, a former student of Cornwall Classical College reported allegations
of sexual abuse by Father Jean Primeau in the mid-1950s. The Ontario Provincial
Police conducted an investigation, which is discussed in Chapter 7, on the
institutional response of the OPP.

On August 6, 1999, Shelley Hallett received a letter and a one-volume Crown
brief from Detective Inspector Pat Hall in respect of the allegations against Father
Primeau. She was requested to review the materials and provide a written legal
opinion regarding criminal charges in the matter.

Ms Hallett reviewed the Crown brief, but before she rendered her opinion
Detective Constable Don Genier advised her on November 9 that Father Primeau
had died of heart failure the day before.

In my view, Ms Hallett delayed in providing an opinion in this matter. The brief
was provided to her at the beginning ofAugust, and three months later the opinion
had not been completed. If Ms Hallett was unable to provide an opinion in a
timely fashion because of her workload, she should have advised her superiors.
Once again, I point out that the Ministry of the Attorney General could have
averted this problem by allocating sufficient resources to the Project Truth
investigations, including the assignment of a dedicated Crown, or a team of
dedicated Crowns to the prosecutions.

R. v. Malcolm MacDonald: Sexual Abuse

As previously discussed in Chapter 7, on the institutional response of the Ontario
Provincial Police (OPP), three people reported allegations of sexual abuse against
Malcolm MacDonald.

Crown Shelley Hallett was assigned to review the investigation into Mr. Mac-
Donald. Ms Hallett was provided with a Crown brief on July 7, 1998, in respect
of the allegations of two of the complainants. She was asked to review the file and
provide an opinion on whether charges should be laid.
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Opinion and Recommendations for Arrest Provided by Shelley Hallett

Ms Hallett provided Detective Inspector Pat Hall with her opinion in this matter
on March 9, 1999. She recommended that charges of gross indecency and indecent
assault be laid and provided draft wording for the charges. In her letter Ms Hallett
also noted:

I would recommend that ... Mr. MacDonald be held in custody after
being charged and released only after entering into a recognizance in
a substantial amount (e.g. $10,000), without deposit but with a surety,
with conditions that he not communicate with the complainants or
attend at their homes or places of employment and that he not be in the
company of any young person under the age of 18 without that person’s
parent being present.

Ms Hallett explained that her main concern was recommending conditions
of release in the event that there was an arrest:

My concern wasn’t so much that there be an arrest, though, it was more
the conditions that I felt would be appropriate in terms of a release
into the community in terms of having a surety and ensuring no
communication with the complainants and no association with any
young person under the age of 18.

On March 11, Mr. MacDonald was charged with two counts of indecent
assault and one count of gross indecency. He was released on a promise to appear
rather than on a recognizance with a surety. The other conditions suggested by
Ms Hallett were imposed. Ms Hallett acknowledged that under the Criminal
Code, decisions about arrests are the prerogative of the police, and they can
choose whether or not to follow her recommendations.

It took eight months for Ms Hallett to complete an opinion in this case. This
delay is even more poignant when one considers that the first complainant
provided his statement to the OPP in September 1997. As I have previously said,
delays can have a significant and negative impact on victims and on the accused
and should be minimized to the extent possible. In my view, the Crown should give
priority to a brief with respect to allegations reported almost a year earlier. This
again is a further example of the importance of assigning a dedicated Crown to
the investigations. This Crown could have provided assistance to the investiga-
tors in a more timely fashion.
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Follow-Up Investigation Requested and Further Disclosure of
Crown Briefs

Following her review of the Malcolm MacDonald brief, Ms Hallett had some
concerns and wanted the police to investigate further. She asked Detective Con-
stable Seguin to follow up on some issues in the case.

On June 21, 1999, she requested that Detective Constable Seguin locate court
documents that could narrow down the offence period and possibly confirm that
Mr. MacDonald was in a solicitor-client relationship with the two complainants.
Detective Constable Seguin wrote to Ms Hallett on July 22 and explained the
steps taken to locate the materials.

Pre-Trial

A pre-trial was held in the Malcolm MacDonald matter on June 24, 1999. A
further pre-trial conference was scheduled for a later date because there remained
unresolved issues. Ms Hallett explained that at the time, preliminary inquiry dates
were not set until all issues were resolved. The issues were resolved before the next
pre-trial conference and the preliminary inquiry was set for January 17, 2000.

In preparation for the preliminary inquiry, Ms Hallett requested a law student
conduct some research on the admissibility of homosexual disposition evidence
and the admissibility of similar-fact evidence. She also requested the preparation
of a memorandum on transitional provisions and sexual offences amendments,
as she was concerned about whether proceedings commenced pursuant to the
pre-1982 Criminal Code sections could be stayed based on constitutional invalidity.

On December 3, 1999, Ms Hallett received Volume 6 of the Crown brief,
which contained the records and documents she had requested earlier.

Death of Malcolm MacDonald andWithdrawal of Charges

Mr. MacDonald died on December 23, 1999. After his death was confirmed,
Ms Hallett requested that an agent attend court on January 11, 2000, to with-
draw all charges against him.

R. v. Bernard Sauvé

Bernard Sauvé owned a convenience store in Cornwall. C-66 began working for
Mr. Sauvé when he was fourteen years old. He alleged that Mr. Sauvé sexually
abused him while he was working at the store. The investigation of these
allegations has been examined in Chapter 7, on the institutional response of the
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Ontario Provincial Police (OPP). Following the investigation, a Crown brief was
prepared and submitted to Robert Pelletier on November 2, 1998. On February
2, 1999, he recommended that charges be laid. The OPP laid charges in respect
of C-66’s allegations on March 11.

Prosecution Assigned to Brockville Office

On or around March 19, 1999, the prosecution of the Mr. Sauvé was assigned to
Brockville Crown Attorney Curt Flanagan. On April 26, Detective Inspector
Pat Hall wrote a letter to Mr. Flanagan advising him that an additional com-
plainant had come forward with allegations against Mr. Sauvé and that the police
would put together a brief and submit it to Mr. Flanagan for his opinion on
criminal charges. This Crown brief was prepared and forwarded to Mr. Flanagan
on May 11, and additional charges were laid against Mr. Sauvé in respect of
these allegations on July 28.

Preliminary Inquiry Held and Accused Committed to Stand Trial

On or around October 21, 1999, Mr. Flanagan assigned the matter to Assistant
Crown Attorney Claudette Wilhelm. The preliminary inquiry was held from
April 4 to 6, 2000. The accused was committed to stand trial, and a trial date
was set for June 2001. The prosecution was transferred to Alan Findlay when
Ms Wilhelm went on maternity leave.

Mr. Sauvé had significant medical problems, and as a result, the defence requested
an adjournment of the trial.After reviewing the medical evidence, the Crown did not
oppose this adjournment, and the trial was rescheduled for June 17, 2002.

Complainants Do NotWant to Proceed

A memo prepared by Mr. Findlay for regional Crown James Stewart in June
2002 outlines some of the events that occurred in this case following the committal
to trial. It notes that during preparation for trial, one of the complainants was
cooperative but the other, C-66, was not, and refused to attend scheduled appoint-
ments. According to Mr. Findlay, C-66 did not want to proceed any longer because
the case was “destroying” his health: “It was apparent that [C-66] was suffering
from extreme anxiety and stress.”

According to Mr. Findlay’s memo, both complainants were offered victim/
witness assistance. The Victim/Witness Assistance Program attempted to contact
the complainants around May 2001. Louise Lamoureux, who worked in the
Ottawa VWAP office, spoke with the first complainant. At the time, he was
prepared to testify and indicated he would probably not require VWAP assistance.
She was unable to reach C-66.
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Approximately one year later, on May 24, 2002, the Manager of the VWAP
program in Ottawa, Cosette Chafe, wrote an e-mail to Mr. Findlay, advising him
that the complainant who had been willing to testify no longer wanted to proceed
as he felt “the results of the Project Truth prosecutions have been a farce.” She also
mentioned that C-66 was “not keen to testify either.”

As the trial date approached, the Crown scheduled meetings with the com-
plainants in order to prepare them for trial. At a meeting on June 12, 2002, the first
alleged victim advised that he was not looking forward to testifying in court
because of personal issues. C-66 did not show up for this meeting. The next day,
C-66 stated that he did not want to attend court. He advised Detective Constable
Don Genier on June 14 that he was experiencing problems with his health as
the trial date approached and was “feeling extremely stressed,” and as a result he
wanted to stop the process. The first alleged victim was advised of this develop-
ment later that day, at which time he said that he preferred to withdraw his
complaint, mainly because of his spouse’s health.

ChargesWithdrawn by the Crown

The charges were withdrawn by the Crown on June 17, 2002, on the basis of
the complainants not being able to proceed as well as Mr. Sauvé’s health problems.
Crown Findlay made the following submissions to the Court:

... [T]here are two complainants in this case and they both have suffered
extreme anxiety and stress related to Court despite the best efforts of the
Crown, the police and the victim witness office to assist them.

I also know that the accused person, Mr. Sauve, although medically fit
to stand trial himself, suffers from various medical difficulties relating
to heart disease and diabetes and complications from diabetes. And late
last weekYour Honour it became apparent that the complainants in this
case, because of their difficulties may not be able to testify, that they
may not be able to endure testifying in Court. Despite that there was
some reason for the Crown to hold out some hope that over the weekend
that the circumstances would change and that I would be able to call
them as witnesses in this case. But, by this morning, it became clear that
that was not something that was going to take place.

So based upon that factorYour Honour as well the fact of the accused’s
own difficulty with his health, it’s the view of the Crown that it’s not
in the public interest to proceed any further with the charges and I’m
asking the Indictment to be marked withdrawn.
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In my view, this is another example of victims of historical sexual abuse
having difficulties in coping with their victimization and the court process. The
first charges in this matter were laid in March 1999, but they were not set to
proceed to trial before June 2002. It appears that VWAP services only became
involved in the later stage of the proceedings. As Ms Chafe testified, when VWAP
services are not involved early in the process, victims often refuse services.
Perhaps earlier involvement may have assisted the victims.

Investigators and Crown counsel have to be sensitive to the fact that any delays
in the prosecution of historical offences cause anxiety to victims as well as to the
accused. Although delays in the court process cannot always be prevented, it is
important to recognize the impact they may have on victims and accused persons.

No Charges Laid Against John Christopher Wilson

As discussed in Chapter 7, on the institutional response of the Ontario Provincial
Police, Project Truth investigated allegations of sexual abuse made by Keith
Ouellette against John Christopher Wilson, a teacher at St. Lawrence College.

Crown Opinion

Alain Godin had been assigned to a number of Project Truth prosecutions in
or around the fall of 1998. In June 2000, Detective Inspector Pat Hall wrote a
memo to James Stewart, Director of Crown Operations, Eastern Region, asking
“for [Alain] Godin to review the John Christopher Wilson brief.”

Mr. Godin was provided with the Crown brief on June 27. He was asked to
review the file and provide an opinion as to whether charges should be laid
against Mr. Wilson. On June 29, two days after receiving the brief, Mr. Godin
determined that there was no reasonable prospect of conviction. He sent Detective
Inspector Hall a memorandum in which he noted:

There is also a problem with the consent issue, which if Mr. Ouellette
was to be pushed, we could not distinguish where it was given and
refused. The transactions cannot be clearly distinguished by the victim.
On many occasions he cannot positively say that things were done to
him, or who did it. In conclusion, there is not enough of a case to
proceed against Mr. Wilson.

Mr. Godin thought there were too many difficulties with the evidence in
this case. In addition to consent, there were too many inconsistencies in Keith
Ouellette’s statement surrounding the details of where the events had allegedly
occurred and what had happened.
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I note that Mr. Godin was able to review the Crown brief and provide his
opinion within two days. The advantage of a quick review is to provide the
investigators with some direction on their next steps and allow them to advise
the alleged victims of the Crown’s position and status of the investigation with-
out undue delay.

Mr. Godin testified that he will not recommend a charge be laid if there is
no reasonable prospect of conviction. Crown Policy P-1, dated August 5, 1997,
on “Police—Relationship with Crown Counsel” suggests the following prac-
tices when a Crown counsel is giving case-specific advice on charging:

Your written reply should set out the legal test for determining whether
the threshold for laying a criminal charge is met. Both the objective and
subjective elements of that threshold test should be addressed.

There are occasions where reasonable grounds exist but there is no
prospect of conviction due to evidentiary problems or other reasons ...
In such circumstances, it is appropriate to tell the police that though
reasonable grounds exist, and that while the decision to lay the charge
rests with the police, any charge laid will be withdrawn by the Crown
and the reasons for the withdrawal put on the record.

Your letter should clearly indicate that you are providing a legal opinion
only and that your legal opinion is not binding on the police ...

Although the opinion was provided in a timely fashion, it failed to set out
the threshold for laying a criminal charge and to indicate that the legal advice was
not binding on the police, as is recommended in the Policy.

R. v. Brother Leonel Romeo Carriere

As previously discussed in Chapter 7, on the institutional response of the Ontario
Provincial Police, Brother Leonel Romeo Carriere was investigated following
the allegations of two complainants, C-105 and C-106. Both were under the age
of fourteen when Brother Carriere, a teacher, allegedly abused them at school.

Crown Opinion on Charges Against Brother Leonel Romeo Carriere

As previously discussed in this chapter, Robert Pelletier was provided with a
number of Crown briefs on April 1, 1998, including the one involving allegations
against Brother Carriere.
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Following his review of the Crown briefs, Mr. Pelletier provided Detective
Inspector Tim Smith with a memorandum setting out his opinion on charges
against several alleged perpetrators. In the matter of Brother Carriere, Mr. Pelletier
wrote that a defence of consent would not be an issue but noted:

There is however one caution that I make in relation to charges
against Mr. Carriere. This individual is presently 77 years of
age and would likely be in his eighties before any trial would
be conducted. These allegations will be 45 years old by the
time they are tried and relate to fondling-type activities on a
limited number of occasions. While the merits appear to be
fairly strong and while there is an absence of any obvious
defence except a total denial, I question whether it is in the
public interest in [sic] invoke criminal proceedings in respect
of an individual of this age going back two generations in
time. In the event that you feel that reasonable and probable
grounds exist and that the public interest would be served
by a prosecution, I would recommend that the matter proceed
at least to a preliminary inquiry stage in order to fully assess
the merits and determine whether further proceedings are in
the public interest.

Although Mr. Pelletier recognized that it is the Crown attorney’s responsi-
bility to determine whether a prosecution is in the public interest, he took Detective
Inspector Smith’s opinion into consideration because of his experience in the
St. Joseph’s Training School case. On July 9, 1998, Brother Carriere was charged
with two counts of indecent assault on a male.

In my view, Crown counsel has to be careful not to delegate the determination
of the reasonable prospect of conviction to investigators. It is important to main-
tain the separation between the roles and duties of prosecutors and police officers,
and the distinction between the reasonable and probable grounds test and the
test for reasonable prospect of conviction.

Alain Godin Assigned to the Prosecution

Alain Godin was assigned to the prosecution of Brother Carriere. He did not
recall reviewing Mr. Pelletier’s opinion memorandum upon being assigned to
this matter.

On May 31, 1999, the preliminary inquiry in R. v. Brother Leonel Romeo
Carriere was heard before Justice Gilles Renaud. Brother Carriere was committed
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to stand trial, and Mr. Godin prepared an indictment including two counts of
indecent assault on a male on July 29.

The judicial pre-trial conference scheduled for September 10 before Justice
Robert Desmarais was adjourned and took place on November 19, 1999. At the
pre-trial conference, Brother Carriere re-elected a judge-alone trial and the matter
was scheduled to proceed on June 12, 2000.

Stay of Proceedings

On June 12, 2000, defence counsel brought a motion for a stay of proceedings on
the basis of Brother Carriere’s health. Justice Paul Lalonde granted the stay of
proceedings on June 13, noting:

Le requêreur est âgé de 79 ans et fait face à deux chefs d’accusations.
Les faits supportant les chefs d’accusation eurent lieu durant les
années 1954 à 1958, donc un délai variant entre 42 et 46 ans. Ce
qui m’intéresse c’est le fait que durant ce délai l’accusé a subi des
insultes cardiovasculaires causant une telle détérioration de son
cerveau que cela lui empêche de présenter une défense pleine et
entière à son procès. Donc, le droit de l’accusé à un procès juste et
équitable, garanti par la Charte est mise en doute.

…
Leonel Carrière n’a pas le pouvoir de présenter une défense pleine
et entière ou d’aider son avocat à le faire. Sur la prépondérance de
la preuve, j’accepte que Monsieur Carrière n’est pas en position
de présenter une défense pleine et entière et j’accorde la requête
et ordonne l’arrêt de procédure en vertu du paragraphe 24(1) de la
Charte des Droits et Libertés a cause d’une entrave au paragraphe 7
et 11(d) de cette même Charte.

Justice Lalonde found that Brother Carriere could not present a full answer and
defence or instruct his counsel because of his health, specifically, strokes causing
brain damage.

Following the decision of Justice Lalonde, Mr. Godin asked the victims if
they wanted to appeal the matter, and they did not wish to do so.

A few of the prosecutions from the Project Truth investigations were stayed
or withdrawn because of the health of the alleged perpetrators. This explains in
part the low number of convictions relative to the number of charges laid. Elderly
accused unable to stand trial because of health problems are a reality of prosecu-
ting historical offences.
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Clergy and Conspiracy Briefs

Shelley Hallett Assigned Additional Project Truth Briefs

On March 19, 1999, Detective Inspector Pat Hall met with James Stewart, Director
of Crown Operations, Eastern Region, and Robert Pelletier about the assign-
ment of Crowns for a number of Project Truth cases, including those involving
allegations against various clergy members and the conspiracy to obstruct justice.
Mr. Stewart requested that Detective Inspector Hall go to Toronto and explain the
investigations to the Director of the Special Investigations Unit.

In June 1999, Shelley Hallett met with Detective Inspector Hall in Long Sault
and he asked that she take on further work to help with the Project Truth cases.
At this point, Shelley Hallett was already involved in four Project Truth prose-
cutions. Although she was very busy with appeals, policy work, and the other
Project Truth cases, she found the work interesting and “certainly wanted to
help.” She was not aware of the nature of the new work nor the form it would take,
but she agreed to take it on. She cannot remember this additional assignment
being formalized with Mr. Stewart.

Shelley Hallett Receives Crown Briefs on Clergy Investigations

Ms Hallett received briefs on Father Bernard Cameron, Father Gary Ostler,
Monsignor Donald McDougald, and Bishop Eugène LaRocque on Septem-
ber 22, 1999. She received the Father Kevin Maloney brief in January 2000.
Ms Hallett was asked to provide an opinion as to whether there were reasonable
and probable grounds to lay a charge and whether there was a reasonable prospect
of conviction. Ms Hallett preferred to review the briefs together to see if there
were common themes and facts. Although the briefs were separate and distinct,
Ron Leroux was a common complainant in four of the five briefs and the alle-
gations had come to the attention of Project Truth through the investigation by
Constable Perry Dunlop.

Ms Hallett testified that she has reviewed many cases over the years in her role
as counsel with the Crown Law Office—Criminal and has a standard practice
when reviewing Crown briefs. She required a number of days to review all
witness statements and cross-check the information with other statements:

So I would find that that work was very painstaking in terms of
reviewing the whole brief in order to determine whether there would
be a reasonable prospect of conviction and, you know, whether or not
also there might be other avenues of investigation that the police could
pursue that might assist in terms of arriving at, you know, whether or
not charges should be laid.
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Ms Hallett further explained that when she reviewed matters she would always
look ahead to the likelihood of prosecution. She felt it was important to identify
the evidence that supported the offence, to identify likely defences and any
follow-up investigation required. She described this as an important but “very
time-consuming” task.

With respect to these briefs, Ms Hallett looked at the synopsis for each and at
key witness statements. From this, she was able to get a general sense of what the
cases were about and who the complainants were. Ron Leroux was the common
complainant in four of these cases. Ms Hallett testified that the Project Truth
officers informed her they had concerns about Mr. Leroux’s credibility. Nonethe-
less, Ms Hallett wanted to thoroughly review the matter and see if there were
suggestions she could make to the officers about obtaining further evidence. Her
review of the briefs never got to that stage.

Delay in Reviewing Briefs and Providing Opinions

As will be outlined in further detail below, concerns were raised repeatedly by
the Ontario Provincial Police (OPP) regarding the length of time it was taking
Ms Hallett to review these briefs and provide her opinions. Ms Hallett never
finished her review of the briefs, and they were transferred to Lorne McConnery
after the stay of proceedings in R. v. Leduc on March 1, 2001. Following this
decision, Ms Hallett had no further involvement in Project Truth matters. Prior
to this, four of the clergy briefs were in Ms Hallett’s possession for seventeen
months and the brief on Father Maloney was in her possession for approximately
fourteen months, without an opinion being rendered.

Ms Hallett did not recall being given a deadline to review these briefs. The
clergy briefs were voluminous and included about 3,000 pages altogether.
Ms Hallett knew it would take her some time to review them. She recalled that
both Detective Constable Joe Dupuis and Detective Inspector Hall had told her
that they did not think there would be charges laid in these cases. Ms Hallett
was also waiting for the brief on the OPP’s conspiracy investigation, as Detective
Constable Dupuis had suggested that she wait until she received it to do her final
review. He advised that this brief might contain information that could be useful
in determining whether charges should be laid based on these allegations.

Ms Hallett testified that at the time she was preoccupied with the R. v. Leduc
matter. The preliminary inquiry took place in late fall 1999, and she was preparing
for the pre-trial. She was also getting ready for the Malcolm MacDonald preliminary
inquiry in January 2000, which did not proceed because of his death. In addition,
Ms Hallett was getting up to speed with the Father Charles MacDonald prosecution.
There was a lot going on in connection with the Project Truth investigations, which
explained why she was not able to turn her attention to these briefs earlier.

MINISTRY OF THE ATTORNEY GENERAL 1501



Ms Hallett was less concerned by the passage of time in these cases since
these were older allegations, there was not a lot of corroboration, and she had
received a preliminary opinion from the officers that charges would probably
not be laid. She was aware that the individuals under investigation would want to
have the matter concluded, but she felt that it was in their interest to ensure that
the review was thorough.

Ms Hallett agreed that it is not ideal for matters to be pending for fourteen
to seventeen months. However, she felt that the more complex the brief, the
more important it is to make sure that a good job is done in reviewing that
brief and “that corners aren’t cut simply because people are in a hurry to get an
outcome.” Ms Hallett testified that if the officers felt they had reasonable and
probable grounds it was open to them to lay charges.

Detective Inspector Pat Hall Inquires About Status of Briefs

On January 6, 2000, Ms Hallett told Detective Inspector Hall that she would try
to have a legal opinion on the five clergy briefs by the end of January. Mr. Stewart
testified that at that date, he would not have been concerned about the length of
time it was taking for the briefs to be reviewed.

On May 25, Detective Inspector Hall left Ms Hallett a message asking about
the five outstanding legal opinions. Ms Hallett explained that by this time there
were a number of developments regarding Constable Dunlop. In particular, she
had undertaken to review the nine boxes of material he provided, which was a
priority. Although she may not have advised Detective Inspector Hall at this
point that she was too busy with the review of the Dunlop boxes, she believed
Detective Inspector Hall was “acutely aware” of a number of concerns on other
fronts at that point.

Detective Inspector Hall called Ms Hallett on June 27, and she told him she
had not reviewed the other briefs yet and was waiting for the conspiracy brief to
be completed.

Shelley Hallett Receives Crown Brief on Conspiracy Investigation

Ms Hallett received the nine volumes of the conspiracy brief on July 20, 2000.
There were over 7,000 pages between the six briefs, and she had not realized it
would be so large. Ms Hallett wanted to review the matter carefully as she knew
the alleged conspiracy was one of the fundamental concerns in Cornwall. She
wanted everyone to be satisfied that there had been a proper and thorough review
of these briefs.

Ms Hallett testified that she wished the conspiracy brief had come to her
before any of the other Project Truth briefs, as it would have assisted her in
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understanding more about Constable Dunlop’s investigations and the issues
involving him before beginning the other prosecutions.

As with the other five briefs, Ms Hallett had no discussions with Project Truth
officers about a deadline for the review of the conspiracy brief. Ms Hallett
was aware that Project Truth was winding down; however, in her opinion, a
prosecutor must remain “impervious to those kind of pressures” in order to render
a just decision.

Shelley Hallett Tells Detective Inspector Pat Hall Legal Opinions
Will Be Done in October

On August 22, 2000, Detective Inspector Hall asked Ms Hallett when she would
have the legal opinions concluded and she told him in October. At the time,
Ms Hallett believed this was possible, although she was already working on an
appeal that was argued in September. Then she was assigned to work on a high-
priority legislative initiative. But for this additional assignment, she would have
been free to work on the briefs in the fall of 2000.

Detective Inspector Pat Hall Under Pressure to End Project Truth

As discussed in Chapter 7, on the institutional response of the OPP, Detective
Inspector Hall was under some pressure to wrap up the Project Truth investiga-
tions. Ms Hallett was generally aware of the pressures he faced. She understood
that he was having meetings with the Cornwall police, the mayor, and others,
and that these meetings impressed upon him a sense of urgency in terms of
wrapping up Project Truth. Ms Hallett did not recall Detective Inspector Hall
discussing with her the pressures he was facing at the time.

Detective Inspector Pat Hall Expresses His Concerns to James Stewart

On December 5, 2000, Detective Inspector Hall called Mr. Stewart and discussed
the briefs and the fact that legal opinions had not yet been provided. Mr. Stewart said
he did not want to push Ms Hallett, and that in his opinion, there was no rush. Mr.
Stewart testified, “Obviously if somebody’s starting a trial and you have some-
thing where you haven’t laid charges yet, in terms of priority, Leduc is the priority.”

Mr. Stewart did not recall a concern being raised with him prior to this call
about the length of time it was taking for Ms Hallett to review the briefs.

Also on December 5, Ms Hallett told Detective Inspector Hall that she could
not say when she would have the opinions completed except that it would be
after the Leduc trial. Ms Hallett testified that she did not sense any urgency in
respect of these legal briefs.
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Ms Hallett’s explanation for the delay in the review of the briefs is summarized
by the following testimony:

... it was something that was going to take quite a long time to review,
to do the cross-check on, to do the follow-up investigation on. These
officers themselves had been working on these briefs for a couple of
years before they reached me. But before they reached me there were
other briefs that reached me, and those briefs included the briefs on
[Jacques] Leduc, [Father Charles] MacDonald, another [Malcolm]
MacDonald, [Brian] Dufour and a number of other matters. So I’m
doing my best under the circumstances.

Detective Superintendent Chris Lewis Speaks to Murray Segal
About Delay

According to Ms Hallett, none of her managers conveyed to her that there was
urgency with respect to the review of the briefs, but she did not fault her managers
as she was a senior Crown and did not require supervision. Although they may
not have raised the issue with Ms Hallett, senior people within the Ministry of
the Attorney General were being made aware of the OPP’s concerns about the
delay in Ms Hallett’s review of the briefs. On December 13, 2000, Detective
Superintendent Chris Lewis spoke with Mr. Stewart. He expressed his “concern
that no legal opinions received from Crown Law yet.” According to his notes,
Mr. Stewart asked that they make another inquiry and if nothing was heard by the
NewYear, he would look into it.

Around this time, Detective Superintendent Lewis also contacted Ms Hallett
and told her of his concerns. He said she explained that she was very busy and
would get to the briefs soon. Detective Superintendent Lewis could not recall
when he spoke with Ms Hallett.

On December 18, Detective Superintendent Lewis advised Detective Inspector
Hall that he had spoken to Mr. Stewart about the briefs and Mr. Stewart suggested
that he not get involved. Detective Inspector Hall’s notes of the call further state:
“Go to Toronto on same. Advised John Corolie [sic] Hallett’s boss on case. Lewis
will call as he knows him.”

On January 15, 2001, Detective Superintendent Lewis called Murray Segal,
Assistant Deputy Attorney General, Criminal Law Division, and expressed his
concerns about the delay in the legal opinions. Detective Superintendent Lewis
recounted that Mr. Segal apologized for the delay but was reluctant to say anything
to Ms Hallett because she was starting a jury trial on Project Truth. He would figure
out when best to speak with her and get back to Detective Superintendent Lewis.
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Mr. Segal recalled having a brief conversation with Detective Superintendent
Lewis about the briefs. Mr. Segal was aware the Leduc matter was starting within
days and, as a result, Ms Hallett was extremely busy. He does not recall speaking
to Ms Hallett about the matter:

If someone had on their plate a jury trial that was imminent within
a matter of days or so forth, asking them or causing them to lose
their focus or attention on that priority would not have made sense
to me then.

Mr. Segal found the call with Detective Superintendent Lewis was cordial
and there was no pointed sense of urgency or upset. He advised Detective Super-
intendent Lewis about the other significant priority Ms Hallett was handling.
Mr. Segal did not consider reassigning the briefs to someone else. He explained
that to give the briefs to somebody else would have entailed a learning curve
that would far exceed the time it would take Ms Hallett to conclude the Leduc trial.

Detective Superintendent Lewis and Mr. Segal spoke again on February 6,
2001. Again Detective Superintendent Lewis expressed his concerns about the
delay with the briefs. He said that the OPP was under pressure from the media and
needed to move on. Mr. Segal believed he would have listened to Detective Super-
intendent Lewis’ concerns and made a mental note to check how the Leduc trial
was progressing.

Detective Superintendent Lewis understood that Ms Hallett was both the
prosecutor in the Leduc trial and the Crown assigned to give opinions on
the outstanding briefs. He did not recall any discussion with Mr. Segal about
the priorities in Ms Hallett’s workload. His sense from the conversation with
Mr. Segal was that Ms Hallett was under stress because she was starting a trial and
had a number of other responsibilities, and Mr. Segal was reluctant to pull the
outstanding briefs from her at that time.

Detective Superintendent Lewis testified that he was not aware of the size of
the briefs and did not know that Ms Hallett wanted to review the conspiracy
brief before she rendered an opinion on the historical sexual assault cases.

Detective Inspector Hall testified on a number of occasions that Detective
Superintendent Lewis relayed to him that Ms Hallett was having “some kind of
emotional problems” and that this information had come from Mr. Segal. Detective
Superintendent Lewis did not recall Mr. Segal communicating to him that Ms
Hallett was having emotional problems. Detective Superintendent Lewis did not
know what impression Detective Inspector Hall got from what he told him, which
was that Mr. Segal was concerned about professional stress on Ms Hallett and not
something personal. I heard no evidence from anyone except Detective Inspector
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Hall about Ms Hallett having emotional problems, and in fact the two individuals
who allegedly passed this information on to Detective Inspector Hall denied
doing so.

Ms Hallett did not think this was the right time to be asking her to complete
her review of the briefs as she was about to start a trial on a high-profile case.

Shelley Hallett Doesn’t Ask for Help

Although I accept that Ms Hallett was busy with the Leduc trial in late 2000 and
early 2001, and therefore was unable to review the briefs at that time, it appears
that she would have been too busy to do so regardless of the Leduc trial. In my
opinion, she should have asked for assistance in managing her workload. In
addition, however, senior management within the Ministry of theAttorney General
should have been involved in managing Ms Hallett’s workload.

Ms Hallett did not request that someone relieve her of some of her work
because she was reluctant to renege on her commitment to Detective Inspector Hall
to review the briefs. She also did not think there was anybody to turn to in her
office. Ms Hallett was familiar with the issues and individuals involved in these
cases and, as a result, she “felt more of a duty to retain the briefs for the purpose
of reviewing them than simply handing them off. However, she admitted that in
retrospect she should have told Mr. Stewart she had too much work and asked him
to reassign the briefs.

I am of the view that although they had not received a request from Ms Hallett
for assistance, both Mr. Stewart and Mr. Segal were aware of her workload and
both were aware of the public pressure on Project Truth officers to finalize their
investigations. They should have reassigned the briefs despite their reluctance
to do so. In my opinion, this is a further example of problems resulting from a
failure to allocate adequate and appropriate resources to the prosecution of
criminal charges from the Project Truth investigations.

James Stewart MeetsWith Detective Inspector Pat Hall About Briefs

As discussed earlier in this chapter, following the stay in R. v. Leduc, Ms Hallett
was no longer involved in Project Truth cases. As a result, it became necessary
to find a Crown to replace her in providing an opinion on these briefs.

On March 7, 2001, Mr. Stewart wrote an e-mail to Mr. Segal:

Just to keep you up-to-date I am meeting tomorrow in Kingston with
the OPP to discuss the outstanding cases where an opinion needs to
be rendered as to the reasonable prospect of conviction. The ultimate
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review perhaps should be rendered by the new senior crown whoever
that might be but I understand from Paul that Shelley might want to
continue and I want to do my own initial assessment of the cases the
appropriateness I will keep you posted.

Mr. Stewart testified that it appears from this e-mail that Ms Hallett may have
wanted to remain involved in some of the opinions. Mr. Stewart wanted to assess
the appropriateness of Ms Hallett remaining involved in light of the finding made
against her in the Leduc case. Ms Hallett testified that in March 2001 she had some
discussions with Mr. Stewart about the briefs being reassigned. She still wanted to
attempt to review the briefs, as she believed this was her commitment. Ms Hallett later
spoke with John Pearson, Director of Crown Operations, CentralWest Region, who
told her she had to send the briefs off and that she should not worry about them.

Detective Inspector Hall’s notes of the meeting with Mr. Stewart on March 8,
2001, read:

Discussed matter still under review by Hallett. Suggests he will have
a scrum on same. Pick three Crown attorneys. Meeting in Ottawa.
Do presentation on evidence. Require the investigators for same.
Went through each case. Decided it would be better for Crown doing
Father Charles MacDonald to do the conspiracy review as well.

...
Appears Hallett will not be further involved in Project Truth matters.

Mr. Stewart explained that a “scrum” means a case conference during which
three or four Crowns will look at a case and make a decision about it. He could
not recall whether the intention was to have three Crowns write opinions or just
have a scrum and have one or two write opinions. Ultimately, Mr. McConnery
rendered the opinions.

With respect to these briefs, Mr. Stewart testified that he came to understand
that the police had concluded that they did not have reasonable and probable
grounds. He also learned that the original agreement with Peter Griffiths,
the previous regional Crown, was that all of these files would be reviewed by a
Crown before the police would consider laying charges. According to Mr. Stewart,
this is not the normal approach. Usually, if the police don’t have reasonable and
probable grounds, the cases are not referred to the Crown for an opinion. The
police will sometimes bring sensitive cases to the Crown because they know the
next test is reasonable prospect of conviction, and if the Crown won’t prosecute
a case there is little point in laying charges.
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I disagree with this practice. The police have the right to lay charges and the
Crown has the right to withdraw them. These roles are separate and distinct, and
they should remain so. Once the police lay a charge the matter becomes public,
which may lead to additional information coming to the attention of the police
that could, in turn, make the case a stronger one to prosecute.

Detective Superintendent Jim Miller E-Mails Murray Segal

On May 22, 2001, Detective Superintendent Jim Miller, Director of the OPP’s
Criminal Investigations Branch, sent an e-mail to Mr. Segal expressing concerns
about the time frames for the legal opinions. Detective Superintendent Miller
had received an e-mail from Detective Inspector Hall setting out his con-
cerns about the delay in receiving the Crown opinions. Mr. Segal responded the
next day, advising that Mr. McConnery would be reviewing the material on
a priority basis.

Lorne McConnery Assigned to Review Outstanding Briefs

On May 23, 2001, Mr. McConnery received a call from Mr. Stewart and was
advised that he would be reviewing a conspiracy brief and some other briefs
regarding sexual assault allegations that had been assigned to Ms Hallett and to
do so “with some priority.” Mr. McConnery was told that the matters had been
outstanding for a “fair amount of time.”

On May 29, Mr. McConnery attended a meeting with Mr. Stewart and others
about setting up an office. As discussed previously, when Ms Hallett was assigned
to Project Truth matters she was not given an office and did a lot of work out
of her hotel room in Cornwall. In this instance, Mr. McConnery and Kevin
Phillips, who began assisting him in June, were provided with a boardroom in
which to work.

Transfer of Briefs to Lorne McConnery

Around the end of May 2001, Mr. Stewart asked Ms Hallett to send the con-
spiracy brief to Mr. McConnery for his review. By May 28, several of the briefs
were already at Mr. Stewart’s office, but Ms Hallett still had a copy of the
conspiracy brief.

On June 13, Mr. McConnery met with Detective Inspector Hall and Detective
Constable Joe Dupuis at the Long Sault Detachment and received their master
copy of Project Truth’s conspiracy brief. Mr. McConnery recalled that the officers
were not happy to give him their copy because they thought he should receive
Ms Hallett’s copy of the brief. Mr. McConnery agreed to photocopy the brief
and return the OPP’s copy to them.
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Mr. McConnery received the conspiracy brief from Ms Hallett on June 25.
Ms Hallett did not have any further contacts with Mr. McConnery or Mr. Phillips
with respect to the opinions on the briefs.

I have previously commented on some of the problems encountered when
briefs remain in the possession of prosecutors no longer assigned to a case. This
is yet another example of delays created by the failure to transfer a brief in a
timely fashion. The stay of proceedings in the Leduc matter had been granted
almost four months previously and a new Crown assigned. Crown briefs and
files belong to the Ministry of the Attorney General and not to Crowns person-
ally, and should be returned to someone within the Ministry as soon as a Crown
is no longer involved in a case.

On July 4, Mr. McConnery received a letter from Detective Inspector Hall
with an additional will-state and notes that were not in the briefs he was initially
provided. These items included materials from 1993 and 1994, so they were not
all “new” documents. Mr. McConnery explained that police notes are often
not included in Crown briefs and the Crown has to request them.

At this point, Mr. McConnery found himself with significantly more material
to review than he had started out with.

Murray Segal MeetsWith Lorne McConnery and James Stewart:
Briefs to Be Done in Thirty Days

On June 4, 2001, Mr. McConnery and Mr. Stewart attended a meeting with
Mr. Segal. At this point, Mr. McConnery had received some of the clergy briefs
but did not yet have the conspiracy brief, which, as discussed above, he received
near the end of June. During this meeting, Mr. Segal said that he would like the
review of the briefs done in about thirty days. Mr. Segal testified that he does
not usually set time limits:

... I must have been impressed with the passage of time, the interest
of the police force, my concerns about the integrity of the cases, you
know, the witnesses and victims and the community. I just wanted to
get on with it.

Mr. McConnery had already been advised that the matter should be prioritized.
It was clear to him from this meeting that there was a lot of concern about getting
this done as quickly as possible. He understood this was a top priority and he
was to devote himself full-time to this review. In the end, it took Mr. McConnery
longer than thirty days to complete his review of the briefs. When asked about this
delay, Mr. Segal testified that he wanted Mr. McConnery to deal with the matter
quickly and he thought he took that to heart.
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Lorne McConnery Begins Review of Briefs

Mr. McConnery’s review of the briefs spanned from June intoAugust. He and Mr.
Phillips split the briefs between them, although they both eventually read all the
briefs. Mr. McConnery reviewed all the briefs regarding allegations by Mr.
Leroux, namely the Father Cameron, Bishop LaRocque, Father Ostler, Monsignor
McDougald, and conspiracy briefs. Mr. Phillips reviewed the Father Maloney
brief, which involved allegations by C-15. Mr. McConnery testified that because
of the nature of the allegation of conspiracy to obstruct justice and the people
who were mentioned in that allegation, he felt it was important that he review
anything involving Mr. Leroux. Mr. McConnery wanted to be able to assess
his credibility.

As will be discussed further, Mr. McConnery flagged Mr. Leroux’s credibility
as an issue from the moment he reviewed the videotape and transcript of his
interview by the OPP. Mr. McConnery thought it was quite clear Mr. Leroux
was being dishonest.

Mr. McConnery testified that there was some information missing in the
briefs. There were also associated briefs he was interested in looking at. Although
some of these other briefs did not assist the Crowns in forming their opinion on
these particular briefs, they touched on some of the same issues and therefore were
helpful. Some of the additional material requested by Mr. McConnery will be
discussed below.

For all the briefs Mr. McConnery reviewed, the officers did not have reasonable
and probable grounds. The issue was a lack of subjective belief. Mr. McConnery
agreed that he could not tell an officer that he or she had reasonable and prob-
able grounds. If an officer has concerns about credibility or subjective belief,
the Crown cannot help him or her get over that hurdle, although the Crown
may be able to give advice about areas where follow-up work could be done. In
terms of what Mr. McConnery was doing with respect to these briefs, he testified
as follows:

So all I was doing was looking at whether or not when you’ve got such
substantial and significant allegations as were being made here and you
have officers saying basically we’re not prepared to lay charges, was
that well founded on their part?

...

I look at whether or not they have done follow-up with respect to what
the subject or suspects may have said. So, you know, have they actually
gone and investigated alibis. And I think there were some of these
where we had to direct some follow-up in that regard.
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For each of the briefs, Mr. McConnery prepared a “factual analysis” document
outlining what he thought were the more significant parts of the allegations in
a more concise fashion than a several-volume brief. This was not his normal
way of proceeding when asked to give an opinion, and he testified that he
probably prepared these documents because he thought these matters would
be subject to some type of review later. He thought these were very unusual
circumstances. It was not his intention to provide them to the police with the
opinion letter, although he would have provided them to the police if requested.
He believed Detective Inspector Hall requested the document relating to the
conspiracy brief.

View on Constable Perry Dunlop’s Role

Constable Perry Dunlop and his lawyer, Charles Bourgeois, took a number of
statements from Mr. Leroux in late 1996 and early 1997, in part to support
Constable Dunlop’s civil action against the Cornwall Police Service and other
institutions. These statements were turned over to Chief Julian Fantino and
subsequently to the OPP.

Mr. McConnery was aware that Constable Dunlop had shown photos to
witnesses for identification. He felt this compromised the case and that as an
experienced police officer, Constable Dunlop would know that is not the way
to procure information about identity. Mr. McConnery testified that in addition
to the photographs, other aspects of the interviews by Constable Dunlop concerned
him with respect to tainting witnesses. For example, there were no records of
Constable Dunlop’s interviews. Because allegations were made that he had
prompted people and told them what to say, Mr. McConnery was very concerned
that there was no record of what he said to anyone.

Lorne McConnery MeetsWith Murray Segal

On July 5, 2001, Mr. McConnery met with Mr. Segal, who made several sugges-
tions regarding Mr. McConnery’s review of the briefs. Mr. McConnery’s notes of
the meeting say:

During meeting with Murray Segal he suggests we obtain 1) copy of
Crown brief re R. v. Malcolm MacDonald, att. obst. justice, 2) transcript
of plea by Malcolm MacDonald, 3) written request to S. Hallett to
ensure I have all the material needed, 4) [redacted] 5) clear picture of
police view as to R&PG re the six outstanding briefs I am reviewing.
(Emphasis added)
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According to Mr. Segal, the decision to lay charges rests with the police. It
would be incorrect for the police to take “marching orders” from the Crown,
and he was just reminding Mr. McConnery of that. Mr. Segal thought it was
important in these cases to know where the police stood before Mr. McConnery
expressed an opinion. It was clear to Mr. McConnery that he was conducting
reasonable and probable grounds reviews and part of his responsibility was to ask
the police whether they felt they had reasonable and probable grounds. According
to Mr. McConnery, many police officers would like the Crown to tell them they
have reasonable grounds, but that is not the Crown’s role: “it’s not what we do.”

As we have seen previously in this section, in Project Truth Crown attorneys
were being asked to provide opinions to the OPP on whether there were reasonable
and probable grounds to lay charges. This is not the usual way criminal charges
are laid. I have mentioned several times that the police are responsible for
determining whether charges should be laid. However, in the Project Truth
operational plan it was contemplated that all briefs would be submitted to the
Crown for review and recommendations about laying charges. It is not clear
whether this document was shared with the Ministry of the Attorney General or
the Crowns assigned to Project Truth cases, or whether officials within the
Ministry of the Attorney General were consulted about this plan.

Lorne McConnery MeetsWith Detective Inspector Pat Hall

Mr. McConnery had a meeting with Detective Inspector Hall on July 10, 2001.
He made a number of requests for information and material, and followed up
on Mr. Segal’s request to obtain the police views on reasonable and probable
grounds. According to Mr. McConnery’s notes of the meeting, the first topic of
discussion was MPP Garry Guzzo. Mr. McConnery was familiar with the concerns
raised by Mr. Guzzo. One of these was an allegation that someone was in
possession of videotapes that were potentially relevant to alleged criminal acts.
Mr. McConnery asked Detective Inspector Hall to follow up with Mr. Guzzo
about this allegation.

Mr. McConnery understood that the videotapes Mr. Guzzo was describing
potentially showed various parties in sexual acts, possibly with youths, and he
thought these tapes could be very relevant to the briefs he was reviewing.

The next issue that was discussed was a follow-up request with respect to
the Father Maloney and Bishop LaRocque briefs. It was Father Maloney’s position
that he had never been at St. Joseph’s Training School in Alfred, where C-15
claimed he was abused. Mr. McConnery wanted to obtain records from St.
Joseph’s to confirm or disprove that. Those records had not yet been obtained or
reviewed by the Project Truth investigators. The follow-up request with respect
to Bishop LaRocque was related to the Bishop’s claim that he was attending a
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conference on the last weekend of August in 1993. This issue was part of the
analysis of the conspiracy brief and the alleged meeting that occurred on Stanley
Island. The Bishop’s attendance at a conference would constitute an alibi.

The conversation then moved to the police views of reasonable and probable
grounds. Mr. McConnery asked Detective Inspector Hall about his impression with
respect to reasonable and probable grounds on each of these briefs. According to
Mr. McConnery’s notes, with respect to the matters based substantially on the
allegations of Mr. Leroux, Detective Inspector Hall said something to the effect
of, “I would not put my hand on the Bible re: anything Leroux says, or ask any
of my men to do it.” It was clear to Mr. McConnery that Detective Inspector
Hall did not have subjective reasonable and probable grounds on any allegation
based solely on Mr. Leroux’s statements.

Lorne McConneryWrites Follow-Up Letter to Detective Inspector Hall

The following day, July 11, Mr. McConnery sent a letter to Detective Inspector
Hall about the issues discussed during their meeting. Regarding the issues raised
by Mr. Guzzo, Mr. McConnery wrote:

The existence or non-existence of the copies Mr. Guzzo is referring to
must be established immediately. If such copies exist as claimed, they
must be located seized and retained as evidence. If the existence of the
copies is proven false, that too is clearly significant. I suggest that
immediate steps be taken to determine the existence of the videos, and
to properly secure them as evidence. What ever safeguards must be
undertaken to get the co-operation of “these people” who have “found”
the copies must be addressed immediately. I don’t think I can underline
the significance of this issue anymore strongly.

Mr. McConnery wanted to ensure it was clear to Detective Inspector Hall
how concerned he was and that he wanted to see some follow-up on the matter.
On July 19, Detective Inspector Hall interviewed Carson Chisholm and asked
him about the existence of videotaped movies of child pornography or sexual
acts that allegedly belonged to Ken Seguin. Mr. Chisholm said that if the tapes
still existed, as alleged by Mr. Guzzo, he did not know where they were or who
had them.

Mr. McConnery also referred to the follow-up requested with respect to
allegations against Bishop LaRocque and Father Maloney, which he felt was
significant. In particular, he felt the follow-up on the Bishop LaRocque matter was
important: “the man gave an alibi. It was imperative that there be follow-up to
whatever extent there could be.”
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Mr. McConnery had further contacts with Detective Inspector Hall about his
requests for follow-up information, and he received a letter on July 25 enclosing
some of that material. Mr. McConnery felt that the issues he had raised were
followed up in a timely fashion.

Crown attorneys have different approaches on requesting follow-up investi-
gative work from police officers. Peter Griffiths was less inclined to request
additional information from them, while Mr. McConnery and Ms Hallett adopted
a more proactive role by requesting that the officers follow up on certain matters.
I find that with respect to matters within Crown discretion, the different approaches
are acceptable. However, it would be preferable to have a consistent approach
when dealing with large investigations or special projects.

Review of Clergy Briefs

Mr. McConnery testified that he had no recollection of the particulars of the
clergy briefs he reviewed. In respect of all five of these briefs, he concluded that
there were no reasonable and probable grounds to support a charge.

Review of Conspiracy Brief

In examining Mr. McConnery’s review of the conspiracy brief, the first question
to consider is what exactly he was looking at. In his “factual analysis” he set
out what he believed he was reviewing:

My review of this matter has been isolated to the allegation of
conspiracy to obstruct justice against various members of the Roman
Catholic Church, members of the Cornwall Police Service, and the
Crown Attorney for the United Counties of Stormont, Dundas &
Glengarry for allegedly arranging for a financial settlement to be
paid to David Silmser for the purpose of derailing and terminating
the criminal investigation of Silmser’s complaint and any potential
criminal prosecution arising therefrom.

Mr. McConnery was clear in his testimony that he was not looking at potential
allegations of conspiracy with respect to a clan or ring of pedophiles, or whether
people were conspiring to sexually abuse children. Rather, he was looking at
whether there was evidence to support an allegation of a very particular criminal
conspiracy among the Cornwall police, Crown Attorney Murray MacDonald,
Bishop LaRocque, two or more local lawyers, and Ron Wilson, a funeral director,
the result of which was the agreement between David Silmser and the Diocese
of Alexandria-Cornwall. The issue for Mr. McConnery was whether there was

1514 REPORT OF THE CORNWALL INQUIRY — VOLUME I



evidence to support charges of that conspiracy among those ten or twelve people.
Nobody instructed Mr. McConnery to focus exclusively on the meeting alleged
to have occurred on Stanley Island. He applied his own judgment as to what
might be an offence, which led him to focus on that allegation.

Mr. McConnery was not reviewing the conspiracy to obstruct justice that was
investigated by Detective Inspector Smith in 1994. An opinion had already been
rendered on that matter. Rather, he was reviewing the new allegations about the
conspiracy that had been raised by Mr. Leroux, particularly the allegations about
the meeting on Stanley Island.

In his analysis of the conspiracy, Mr. McConnery identified three scenarios for
possible charges. The first scenario consisted of conspiracy charges based on
Mr. Leroux’s evidence of what occurred at the Stanley Island meeting, combined
with evidence of negotiations of the settlement. However, Mr. McConnery had
some concerns about Mr. Leroux’s credibility and about the admissibility of
some of the evidence he could potentially give, in particular about conversations
he had with Ken Seguin:

A significant issue in this scenario would be the extent to which Leroux
could testify. If a court allowed only his observations of the Sunday
meeting of the V.I.P.’s but not allow Leroux to relate what he was told
by Ken Seguin, there may still be some evidence of a conspiratorial
meeting a few days prior to the signing of the agreement to support
the charges.

The next scenario Mr. McConnery contemplated was the case without Mr.
Leroux’s evidence:

If the evidence of Leroux is determined to be so unreliable that the
prosecution would not advance his evidence, then what remains would
appear to be the same factual premise that was presented to Peter
Griffiths, Director of Crown Operations, East Region when he gave his
opinion in the letter of December 21, 1994. If Leroux was determined to
be unreliable, then despite the thorough investigation of Project Truth
investigators, the evidence is really no different than presented to
Griffiths. The theorizing and speculations of Perry Dunlop do not advance
the case. Is there any reason to vary from the opinion of Mr. Griffiths?

The fact that Mr. Griffiths had rendered an opinion in 1994 on the obstruct
justice issue did not intimidate or influence Mr. McConnery. He noted that without
Mr. Leroux’s evidence, many of the alleged conspirators could not be charged.
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Mr. McConnery also contemplated a third scenario that was unrelated to
Mr. Leroux’s allegations:

A perplexing issue is that Jacques Leduc was never charged in 1995.
Accepting that he claimed never to have intended or realized that
the clause regarding the criminal proceedings was included in the
final draft of the Final Release and Undertaking, and that the
Crown’s theory in the prosecution of Mr. Malcolm MacDonald
acknowledges that position of Mr. Leduc, it is quite clear that
Mr. Leduc, having been subsequently charged with sexual assault
himself, is not necessarily the person he was considered to be in
1994. The subsequent investigation of both Leduc and Malcolm
MacDonald put them both in a different light.

...
My point is that, in retrospect, Leduc and Malcolm MacDonald
could clearly be seen to have their very own personal agenda in
getting Mr. Silmser to sign this agreement in 1993. Without the
evidence of Malcolm MacDonald, is there really a case to pursue
against Leduc?

Mr. McConnery testified that this scenario just jumped out at him. He was
saying that with the benefit of hindsight, looking at the negotiations, Jacques
Leduc may have had an ulterior motivation to cover up Mr. Silmser’s allegation.
However, the evidence to support this theory came from Malcolm MacDonald,
who was dead.

Mr. McConnery recalled a discussion with Detective Inspector Hall about
what efforts had been made to source the money paid to Mr. Silmser. He felt
that if a number of the people involved in the negotiation had contributed to the
fund, this would be a very significant factor to consider. Mr. McConnery was
satisfied that the OPP had done what it could do, and he did not recall requesting
follow-up with respect to the possibility of files or documents in possession of
the lawyers involved in the settlement. He thought that at some point there was
a discussion about the manner in which search warrants would be executed on
solicitors’ files but could not recall suggesting that the officers execute warrants
and seize the files of Mr. Leduc, Mr. MacDonald, and Sean Adams.

According to Mr. McConnery, the third scenario was somewhat different
from the conspiracy allegation he was looking into, which involved a number
of parties. He did not believe he was asked to review or provide an opinion on this
issue about Mr. Leduc, which he raised himself in his review of the materials.
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Lorne McConneryWrites Opinion in August 2001

On August 2, 2001, Mr. Segal asked Mr. McConnery to write his opinion letter
“ASAP.” Mr. McConnery completed his opinion letter, addressed to Detective
Inspector Hall, on August 15. In the letter, he concluded:

Upon a review of all of the above-noted material, I find that your
concerns and conclusions about the lack of reasonable and probable
grounds are appropriate and justified. All of the allegations of the
complainants Leroux and [C-15] have been carefully studied in the
context in which those allegations were made, and your opinion as
to the credibility of the allegations is reasonable and well-founded
in my view.

OPP Issues Press Release: No Evidence of a Pedophile Ring

On August 22, 2001, the OPP issued a press release announcing the conclusion
of Project Truth. The release stated, “The OPP found no evidence that a pedophile
ring operated in the city. There is nothing to indicate individuals operated in
concert with each other to commit offences.”

Mr. McConnery testified that he was never asked for an opinion about a pedo-
phile ring, had not expressed an opinion on that allegation, and did not think it
would have been appropriate to provide an opinion about that. He was not happy
with the press release because:

... the thrust of this press release seemed to me to be saying this has all
been subjected to Crown review, i.e. Lorne McConnery, without naming
me, and he too has found that there is no paedophile ring in the City of
Cornwall. I never expressed an opinion on it. I was never asked for an
opinion on it, and if that’s what somebody might read this press release
and take from it, it was dramatically incorrect.

I agree. Mr. McConnery’s opinion was based on Mr. Leroux’s conspiracy
theory, and not on a broad investigation of a pedophile ring.

R. v. Jean Luc Leblanc, 2001

After his conviction in 1986, discussed earlier in this chapter, Jean Luc Leblanc
came to the attention of the police again in December 1998. The consequent
Project Truth investigation resulted in Mr. Leblanc being charged with fifty-one
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counts of sexually abusing young people. He was initially charged and arrested
on January 5, 1999, and subsequently charged and arrested on further counts on
March 11, 1999, July 27, 1999, and April 7, 2000.

Jean Luc Leblanc Pleads Guilty and Is Declared a Long-Term Offender

The prosecution of Mr. Leblanc was assigned to the Brockville Crown Attorney’s
Office. On March 26, 2001, Mr. Leblanc pleaded guilty to six counts. He pleaded
guilty to twelve counts on June 7, and the remaining thirty-three counts were
withdrawn by the Crown. Crown Curt Flanagan told the Court that the counts
withdrawn were duplicates and covered the same factual allegations that had
been previously pleaded.

Crown Claudette Wilhelm attended at the March 26 court appearance. One of
the victims, Cindy Burgess-Lebrun, recalled a female Crown at one of the court
appearances, and this was the only contact she recalled having with a Crown
prosecutor. Ms Burgess-Lebrun was upset that she was not able to read the victim
impact statement she prepared to the Court herself and that the Crown read it
instead: “Like I said, it’s different coming from your heart as opposed to me
saying, ‘Here, can you read this?’ It’s a big difference.”

I will provide comments on a victim’s involvement with the reading of his
or her victim impact statement in the section on R. v. Robert Sabourin.

At the June 7, court appearance, Mr. Flanagan attended for the Crown and
brought an application to have Mr. Leblanc designated a dangerous offender. At
the commencement of the hearing, it was agreed on consent that the application
would proceed as a long-term offender application. The Crown called Dr. Philip
Klassen, Deputy Clinical Director at the Centre for Addiction and Mental Health,
in support of its application. On September 20, 2001, Dr. Klassen submitted an
interim report to the Crown in which he wrote:

... His [Jean Luc Leblanc’s] level of risk is such, however, that I
would support the notion that he presents as being at substantial
risk of re-offense. I do believe, however, that there is a “reasonable
possibility of eventual control of the risk in the community.”

Accordingly, and from a purely psychiatric perspective, I would support
that this individual be found a Long-Term Offender.

The application was heard onApril 10, 2002. OnApril 22, Justice Dan Chilcott
found that Mr. Leblanc was a long-term offender and sentenced him to ten years
incarceration, with a reduction of eighteen months for time already spent in
custody. In addition, he was sentenced to a ten-year long-term supervision order.
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External Pressures on Project Truth Prosecutions: Garry Guzzo

In Chapter 7, where I examine the institutional response of the Ontario Provincial
Police, I have elaborated upon some of the external pressures the OPP Project
Truth officers experienced during the course of their investigation. Similar external
pressures were also experienced by Crown prosecutors and employees of the
Ministry of the Attorney General during the prosecution of Project Truth cases.
Specific pressures experienced by Crown attorneys included the loss of the
binders delivered by Constable Perry Dunlop to the Ministry, comments by MPP
Garry Guzzo and others in the legislature and media, and the establishment of
websites dedicated to Project Truth investigations and prosecutions.

Garry Guzzo Expresses Concern About the Dunlop Binders

As discussed in Chapter 7, on April 8, 1997, Constable Dunlop hand-delivered
a cover letter, a videotape containing the Fifth Estate segment featuring him, and
four binders of information (the “Government Brief”) to the following govern-
ment agencies in Toronto:

• The Solicitor General and Minister of Correctional Services:
The binders and the videotape were refused by this office and only
the letter was accepted, by John Periversoff.

• The Ontario Civilian Commission on Police Services: Clerk Assistant
C. Labielski accepted the letter, the videotape, and the binders.

• The Ministry of the Attorney General: Appeal Records and
Support Assistant Michael Austin accepted the letter, the videotape,
and the binders.

The first two binders of the Government Brief contained materials compiled by
Constable Dunlop. The first seventy-four tabs of these binders were identical to the
seventy-four tabs of the Fantino Brief that had led to the establishment of Project
Truth.An additional eleven tabs of material had not been included in the Fantino Brief.
The other two binders contained materials related to the Police Services Act charges
against Constable Dunlop, which also had not formed part of the Fantino Brief.

The covering letter that accompanied the Government Brief set out Constable
Dunlop’s concerns about a group of pedophiles operating in the Cornwall area and
about a conspiracy to cover up allegations of sexual abuse. The letter noted the
accompanying materials. As mentioned in Chapter 7, Peter Griffiths responded
to Constable Dunlop’s letter on June 23, 1997.

As discussed in Chapter 7, the Solicitor General was the only one of the three
government offices to forward the material received from Constable Dunlop to the
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OPP. Because the Solicitor General had accepted only the letter and not the binders
containing the Government Brief, only the letter was passed on. Chapter 7 recounts
how the Government Brief eventually came into the possession of Project Truth.

Detective Inspector Pat Hall Advises Robert Pelletier That Project
Truth Had Obtained the Government Brief

In a letter dated August 10, 1998, Detective Inspector Pat Hall informed Robert
Pelletier that the OPP had learned of the Government Brief only on July 23,
1998, though Constable Dunlop had delivered it to the Ministry of the Attorney
General in April 1997. Detective Inspector Hall provided Mr. Pelletier with two
statements found in the new materials that pertained to the Father MacDonald case
for his information and disclosure. Mr. Pelletier did not believe he reviewed the
other materials contained in the four volumes.

Despite having provided disclosure materials relevant to the Project Truth
investigation to two government agencies, Constable Dunlop was the one who
provided Detective Inspector Hall with a copy of those materials on July 31, 1998.

As will be discussed below, what was contained in the Government Brief and
whether the OPP had that material was an issue repeatedly raised by MPP Garry
Guzzo. His inquiries led to an internal investigation within the Ministry of the
Attorney General in an attempt determine what happened to the material accepted
at its office.

Garry Guzzo Raises Concerns About the Materials Delivered by
Constable Perry Dunlop

As discussed in Chapter 7, Mr. Guzzo started to ask questions about the investi-
gations in Cornwall sometime between the fall of 1996 and May 1997. He testified
that he had some discussions withAttorney General Charles Harnick and Solicitor
General Robert Runciman, who both told him they knew nothing about Cornwall
but that in any event, nothing was wrong.

Frustrated by the lack of response, Mr. Guzzo wrote a letter to Premier Mike
Harris on September 18, 1998, with copies to the Solicitor General and the
Attorney General. The letter raised concerns about the police investigations in
Cornwall and talked about the material Constable Dunlop had delivered to the
government offices:

The next question, one must ask, of course, is can we be certain that all
of the documentation that was served upon our government was turned
over to the OPP? Let me say that from what I have seen I am satisfied
that it was. However, I cannot be certain of this fact ...
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Mr. Guzzo concluded his letter by requesting a private meeting with the
Premier:

I’ve hesitated to advise the two ministers responsible herein and would
request a private meeting with you prior to your making the contents of
this letter known to anyone. There is an abundance of information
available which I choose not to refer to herein because I cannot prove
the truth of same. However, I have little doubt that it is accurate.
(Emphasis added)

In October 1998, the Attorney General gave a copy of this letter to Murray
Segal, the Assistant Deputy Attorney General of the Criminal Law Division, and
requested that he take whatever action he deemed necessary. As Mr. Segal had a
“relative lack of knowledge about the file,” he requested a memorandum from
Mr. Pelletier, Acting Director of Crown Operations, Eastern Region. Mr. Pelletier
prepared a memorandum about the allegations of sexual abuse in Cornwall and
the Project Truth investigation. This was the primary source of information avail-
able to Mr. Segal at the time.

Mr. Segal testified that in December 1998, he attempted to contact Mr. Guzzo
by telephone but his calls were not returned.

On February 23, 1999, Mr. Guzzo sent another letter to Premier Harris, again
copied to the Solicitor General and the Attorney General. Mr. Guzzo testified
that he felt compelled to write the second letter because the allegations in Cornwall
came up during a caucus function and were dismissed as being of no serious
consequence. Mr. Guzzo was told that things were under control, there was no
problem, and that people had been charged in Cornwall. In his second letter,
Mr. Guzzo stated that he was concerned about the fact that individuals whose
allegations were contained in the Government Brief delivered in April 1997 had
not been questioned.

Murray Segal SpeaksWith Garry Guzzo About His Concerns

In early March 1999, Mr. Segal was again asked to respond to Mr. Guzzo. Mr.
Segal testified that a request to deal with an MPP was rare but happened from
time to time. On March 8, Mr. Segal contacted Mr. Guzzo, who was in Florida.
When he received the telephone call, Mr. Guzzo expressed concern about why
Mr. Segal was contacting him. Mr. Segal explained that he was calling him as a
courtesy in his administrative capacity. According to Mr. Segal, the conversa-
tion lasted fifteen to twenty minutes.

According to Mr. Segal, a number of issues were raised during this conversa-
tion. In addition to the missing materials delivered to the Ministry of theAttorney
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General, they discussed hotel receipts and videotapes, both of which Mr. Segal was
unaware of at the time. Mr. Segal testified that he told Mr. Guzzo that if he had
documents or information about documents, he should refer them to the police.

I am of the view that if Mr. Guzzo was in possession of material evidence or
relevant information pertaining to ongoing investigations, he should have provided
this to Project Truth investigators.

On March 14, Mr. Segal left Mr. Guzzo a voice-mail message advising him that
the “brief” Guzzo had been referring to had been provided to the authorities.
The following day, Mr. Guzzo sent Mr. Segal a letter confirming the message:

Mr. Segal, your tape indicates that “I (Mr. Segal) called to confirm
that authorities have that brief that you (Mr. Guzzo) were referring to.”
Does this mean that the authorities have it now, or had it all along?
If so, from what date?

Mr. Guzzo wrote to Mr. Segal again on March 16:

Further to my memo of 03/15/99 I wish to confirm that you replied
that the “authorities” (OPP) had the brief for several months and
that any further communications I wish to make should be give to
the police ...

...

Unless I hear to the contrary in writing, I will assume that this is the
case and the evidence had been given to the OPP many months ago.

Mr. Segal sent Mr. Guzzo a note inviting him to contact the OPP if he was still
concerned: “While I believe we are talking about the same stuff, if you are in
any doubt feel free to contact the OPP—Insp. Tim Smith.”

Murray Segal Briefs the Deputy Attorney General

Mr. Segal prepared a briefing memorandum for Deputy Attorney General
Andromache Karakatsanis on March 31, 1999. Mr. Segal detailed his contacts with
Mr. Guzzo, who continued to have concerns regarding whether the police had
the Government Brief and why the police had not interviewed certain individuals.
Mr. Segal noted:

One of Mr. Guzzo’s chief concerns was that the police didn’t have a
brief of materials apparently delivered to MAG and perhaps others.
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To alleviate any concerns I spoke with the police officer in charge.
Eventually, I was assured that the police had received a somewhat
similar package prior to April 1997. Although I haven’t located as yet
where the material delivered to MAG in April 1997 went, the police
confirmed that they had a duplicate copy from the same source as
far back as July, 1998.

Garry Guzzo Expresses Concerns About Murray Segal in a Letter to
Ron McLaughlin

On April 3, 1999, Mr. Guzzo sent a letter Ron McLaughlin, Chief of Staff for the
Premier, as he had made a decision to start documenting the case. This letter
raised a number of issues including the status of the police investigation and
the material delivered by Constable Dunlop:

He assured me that all of the documentation had been turned over to
the Ontario Provincial Police. I asked him to review his file and to
advise if he had the name of the person who had accepted delivery of
the documents, or if there was an affidavit of service of the documents
in the file ... Mr. Segal reviewed the file for three or four minutes and
then said to me, and I think I am quoting him accurately; ‘Wait a
minute, we did not send this material to the Ontario Provincial Police.’
He then advised me that his department had sent the material to a third
party. Mr. Segal then gave me the name of the third party.

When shown this passage during his testimony, Mr. Segal testified that the
reference to him reviewing the file for three or four minutes did not make sense
to him: “That doesn’t sort of stand out in my mind as something I would have told
him or I would have been able to figure out from—it’s not as if there’s like some
master file on Project Truth.”

Mr. Segal later disagreed with Mr. Guzzo’s description of their conversation,
which led Mr. Guzzo, on November 1, 2001, to send him a copy of his letter to
Mr. McLaughlin and invite him to correct any inaccuracies. Mr. Segal responded
to this letter on November 7 and suggested to Mr. Guzzo that perhaps they should
both agree to disagree:

Mr. Guzzo, I doubt that we will ever see eye to eye regarding the
conversation we had on March 8, 1999.

...
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I do not want to debate with you at this stage your interpretation
of the conversation. I know what I said to you, and I know that your
recollection and interpretation of the conversation varies significantly
from my own. In addition, I would remind you that there are matters
currently before the courts. Accordingly, it is perhaps best to ‘agree
to disagree.’

Internal Investigation by the Ministry of the Attorney General

On June 18, 2001, Mr. Segal submitted a report to Deputy Attorney General
Mark Friedman regarding the handling of the binders known as the “Government
Brief.” Mr. Segal testified that someone under his direction prepared the report.
The Minister had asked the Deputy Attorney General for a report on the handling
of the Dunlop materials. Mr. Segal believed this is because Mr. Guzzo was raising
the issue in the Legislature.

The report focuses on the issue of the four missing binders, and the steps
taken in 1999 and 2001 to locate the materials, including asking the clerk who
signed the acknowledgment of receipt about his recollection of events at the
time. Mr. Segal testified that nobody under his direction was able to find the
documents in either 1999 or 2001. The report determined that the materials were
probably sent to the Attorney General’s Office and treated as correspondence.
According to Mr. Segal, the documents may have been kept in the Minister’s
correspondence and thus lost over the years because “Ministers come and go
and new Ministers don’t have access to old Minister’s stuff ... so it may have
gone astray.”

The report outlines some of the protocols that were put in place and improve-
ments that were made to ensure this does not happen again. Crown Law Office—
Criminal now has a computerized log and a manual log to record the service of
legal documents.

According to Mr. Segal, it was a rare occurrence that people would provide
boxes or binders of materials directly to the Ministry of the Attorney General, as
Constable Dunlop did. Although Mr. Segal acknowledged that the documents
should not have been lost, he was satisfied that the police had all the materials.

Mr. Segal did not believe that this report was shared with Detective Inspector
Hall or others from the OPP. Mr. Segal did not recall whether he or the Ministry
made a public statement in 1999 with respect to the fact that the four binders
had been lost. Mr. Segal testified that he provided information to superiors so
they could make an announcement, if the question arose. Mr. Segal thought he
probably advised Detective Inspector Hall or someone else of the 1999 search.

1524 REPORT OF THE CORNWALL INQUIRY — VOLUME I



Detective Inspector Pat Hall Requests That the Ministry of the
Attorney General Investigate the Missing Binders

On July 13, 2001, Detective Inspector Hall sent CrownAttorney Lorne McConnery
a letter outlining the facts surrounding the disappearance of the binders delivered
to the Ministry and the attempts he had made to ascertain what happened to
them. He noted that this issue had been the subject of considerable media atten-
tion, and he suggested an independent investigation, as “an explanation will be
required.” He wrote, “It is my view that this issue will not ‘go away’ and it is
incumbent upon the Ministry of the Attorney General to conduct an investigation
into this matter.”

Detective Inspector Hall testified that there were allegations in the media that
the material that went to the Ministry was being withheld in order to protect
Crown Attorney Murray MacDonald and that the police were not being provided
with full information. The Detective Inspector said he just wanted something in
writing from the Ministry stating that this was not the case.

On July 17, Mr. McConnery discussed Detective Inspector Hall’s concerns with
Mr. Segal. Mr. McConnery’s notes state:

Also discussed P. Hall’s concern re brief missing in AG office. Segal
says thorough search done and Susan Kyle [counsel in Mr. Segal’s
office] aware of issue. He will refer this to her. Min. has been assured
that the material it received from Dunlop was same as material given to
Fantino and Sol. Gen. with few exceptions that the material in fact made
it to the parties it was intended for. O.P.P. have confirmed that contents
are complete re Dunlop’s boxes, i.e. fact that AG boxes lost has not led
to anything in fact being lost.

Mr. McConnery specifically recalled James Stewart talking about the search
of the Ottawa Regional Director’s Office and Mr. Segal telling him that the
Ministry offices at 720 Bay were searched.

Mr. McConnery responded to Detective Inspector Hall on August 15. He
advised that he had forwarded a copy of the Detective Inspector’s letter to Mr.
Stewart and that his concerns would be addressed by the end of August 2001.

On September 6, Mr. Stewart responded to Detective Inspector Hall. Mr.
Stewart wrote that searches had been conducted for the documents, without
success, and various means had been undertaken to ensure the police had copies
of the material. When Mr. Stewart wrote this letter, his understanding was that the
police were in possession of the material. Mr. Stewart also wrote: “I understand
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that you have consistently taken the position that the investigation was not
prejudiced as a result of the material not having been forwarded to the police
by the Ministry.”

Detective Inspector Hall testified at the Inquiry that although the materials
could have been received sooner, once they were received from Constable Dunlop,
the investigation was not prejudiced. However, Detective Inspector Hall thought
some of the information that was not included in the Fantino Brief, such as the
Police Services Act investigation material, was important for the conspiracy
investigation. He explained that he was going to be interviewing a number of
police officers and it would have been helpful to know what the officers said in
1994 or 1995 when the Police Services Act investigation was conducted.

Detective Inspector Hall did not feel that he received a satisfactory explana-
tion for the non-delivery of the material to the OPP.

Mr. Stewart received a response to his letter from Detective Inspector Hall
two and a half years later, in April 2004. Mr. Stewart did not know what sparked
this response.

Detective Inspector Hall testified that he replied to Mr. Stewart two and a
half years after the initial letter because he wanted to clean up the investigation
before he retired. He wanted something in writing from the Ministry of the
Attorney General confirming that it had not withheld the Government Brief.
Detective Inspector Hall contended that he was never told what happened with the
four binders.

Mr. Stewart responded to Detective Inspector Hall’s letter a week later and
advised that the Leduc matter was still ongoing and that if Detective Inspector Hall
had new evidence he should contact the prosecutor involved in the case.

Effect of the Loss of the Dunlop Binders

According to Detective Inspector Hall, the failure of the Ministry of the Attorney
General to deliver the Dunlop binders to the OPP did not affect the OPP investi-
gation in any way.

I am prepared to accept that the failure of the Ministry of the Attorney General
to locate the materials delivered by Constable Dunlop and to forward them to
the appropriate police service for investigation had only limited consequence
to the Project Truth investigation. It did, however, cause a number of people to
question the actions of public institutions and their motivation. Many of these
individuals, such as Mr. Guzzo, made those concerns public, and that in turn
caused members of the Cornwall community to have those same doubts.

The loss of the binders by the Ministry of the Attorney General was not
acceptable. I heard evidence that the Ministry now has a computerized and a
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manual log to track the service of such documents. I recommend that the Ministry
review its tracking system and confirm that documents are logged not only when
they are received but also when they are reviewed. If the documents disclose
matters requiring an investigation, they should be forwarded to the appropriate
police service and copied to a designated person within the Ministry.

Upon reflection, the public response of the Ministry to the loss of the Dunlop
binders was worse than losing the materials. In hindsight, the failure of Ministry
officials to acknowledge the loss of the Dunlop binders in a public and timely
fashion may have fuelled public concerns about institutional incompetence
and cover-ups.

External Pressures: Information Published on Local Websites

During Project Truth, several websites were established that contained informa-
tion about the Project Truth investigations and prosecutions, including victim
statements and media articles. These websites had an impact on the investigation
and prosecution of some cases. The material they published raised concerns
about the accused receiving a fair trial and had the potential to discourage further
victims from coming forward for fear that their statements or other personal
information might be posted on the Internet.

James Bateman’sWebsite: www.projecttruth.com

On April 24, 2000, James Bateman created the website www.projecttruth.com.
He obtained statements from Constable Perry Dunlop’s investigation, which he
posted on the website. Mr. Bateman closed the website on August 2, 2000.

Cornwall Crown Attorney Murray MacDonald contacted Detective Inspector
Pat Hall on July 26, 2000, and expressed some concerns about allegations against
him posted on www.projecttruth.com. Mr. MacDonald was also concerned that
the website might violate a non-disclosure order.

In late July 2000, Crown Shelley Hallett was contacted by Detective Inspector
Hall and asked to look at the website. As will be discussed below, Ms Hallett
arranged a meeting of officials from the Ministry of the Attorney General to
discuss the website in September 2000.

Murray Segal, Assistant Deputy Attorney General, Criminal Law Division,
wrote a letter to Mr. Bateman on August 29, 2000, in response to an e-mail he
had sent to the Attorney General on July 1, in which he requested, among other
things, “your review, consideration and investigation, public or private of
all concerns mentioned on website www.projecttruth.com.” In his response,
Mr. Segal wrote:
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I do not support the website as it has not served the interests of the
Cornwall community. You have named the website “project truth,”
which is the same name as the official police investigation, which could
confuse the public. Members of the public accessing the website may
have been led to believe that it was associated with the O.P.P. Project
Truth investigation and they may be of the view that these investigators
have improperly published the affidavits of victims who reported their
experience of sexual abuse. This in turn would reduce public confidence
in the official O.P.P. investigation into allegations of sexual abuse of
young people in the Cornwall community. These investigations are at a
critical juncture with some cases just beginning to come to trial. Victims
and other witnesses who may not have yet come forward to the police
may be inhibited from doing so as a result of their perception that the
police, contrary to accepted practices, have disseminated confidential
information. As you can appreciate, reduced public confidence in
the official police investigation has the potential of bringing the
administration of local criminal justice into disrepute.

By the time, Mr. Bateman received this letter, www.projecttruth.com was no
longer in operation.

Richard Nadeau’sWebsite: www.projecttruth2.com

Richard Nadeau, a victim of historical child sexual abuse, launched his own
website on August 26, 2000, named www.projecttruth2.com. It reproduced some
of the content of James Bateman’s website. Mr. Nadeau acknowledged under
oath, during the stay application in R. v. Jacques Leduc, that he obtained statements
of complainants alleging historical child sexual abuse from Constable Dunlop,
some of which he published on his website. Mr. Dunlop also testified under oath,
during a pre-trial motion in R. v. Leduc in 2004, that he had given Mr. Nadeau
witness statements, binders, and some boxes of materials.

Mr. Nadeau also testified that Mr. Dunlop did not have any connection with
the website. Mr. Nadeau viewed the website as a continuation of Constable
Dunlop’s work in Cornwall.

Ministry Response to www.projecttruth2.com

On August 26, 2000, the Standard-Freeholder published an article about the
creation of www.projecttruth2.com.

On August 29, Detective Inspector Hall raised the issue of the website with
James Stewart, Director of Crown Operations, Eastern Region, who advised him

1528 REPORT OF THE CORNWALL INQUIRY — VOLUME I



to speak with Ms Hallett about the matter. Detective Inspector Hall was later
advised that lawyers from the Ministry of theAttorney General would meet to deal
with the website.

On September 13, 2000, Mr. Segal, Paul Lindsay, Director of the Crown Law
Office—Criminal, Mr. Stewart, and Ms Hallett met to address steps to be taken
with regard to the www.projecttruth2.com website. Ms Hallett had previously
asked an articling student to prepare a research memorandum on the jurisdic-
tion of Superior Courts and the power to control their own process, as she was
considering judicial measures. Ms Hallett also prepared a document for the
meeting to provide senior management with background information on the
websites, concerns from the perspective of the Ministry of the Attorney General,
and a suggested course of action. One course of action she proposed was bringing
an application before the Superior Court for an order temporarily shutting down
the website until the completion of the trials.

During the meeting, everyone expressed concerns about issues such as freedom
of expression as guaranteed by the Charter of Rights and Freedoms. Ms Hallett
testified that they felt there were other ways of dealing with the matter without
going to the lengths of getting an order to close down the website. Mr. Segal
testified that in his experience, shutting down a website is something that is rarely
contemplated and even more rarely pursued. Ms Hallett subsequently advised
Detective Inspector Hall that no steps would be taken to close down the website.

I am of the view that it is not the role or responsibility of the Ministry of the
Attorney General’s to regulate websites or to determine whether criminal offences
have been committed in their operation. If concerns arise regarding websites,
the matter should be referred to the police for investigation. If a police service finds
that a crime has been committed, it should lay the charge and forward a Crown
brief to the Crown Attorney’s Office. The Crown Attorney’s Office seized with
the matter should then proceed with the prosecution if there is a reasonable
prospect of conviction, as with any other charge. In this case, however, it was
reasonable for Detective Inspector Hall to seek pre-charge Crown advice given
the novelty of website concerns at the time.

Richard Nadeau Cited in Contempt for Violation of a Publication Ban

The R. v. Leduc trial started on January 15, 2001. On January 16, at the Crown’s
request, Justice Colin McKinnon ordered a publication ban on the identity of alleged
victims. The ban covered conventional broadcasting methods and the Internet.

Mr. Nadeau’s widow, Carmen Prégent, testified that on January 16, 2001,
after the court proceedings, Mr. Nadeau prepared a summary of the proceedings
of the day in which he recorded certain things about victims, without mentioning
their names, and the choice to proceed by judge and jury.
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On January 17, defence counsel advised Justice McKinnon that Mr. Nadeau
had posted some information about the preceding day on his website, in violation
of the publication ban. The parties were in the process of arguing a defence
motion to change its election of the mode of trial from judge and jury to judge
alone. Ms Hallet had been opposing the motion; however, in light of this new
development, the Crown consented to the re-election by the defence to a trial
by judge alone.

Justice McKinnon requested that Mr. Nadeau attend court that afternoon
regarding the information posted on the website. Justice McKinnon spoke to
Mr. Nadeau about the seriousness of his actions and the damage that resulted,
in particular, that he had completely compromised the Crown’s ability to have a
jury trial. Justice McKinnon also addressed Ms Hallett about the issue of holding
Mr. Nadeau in contempt of court. He suggested that it would be unfair to prosecute
Mr. Nadeau because the Judge had already questioned him about his actions:
“But given the circumstances, given the fact that I’ve put the question directly to
him, demanded an answer, without citing him, I think it would be perhaps unfair
to then launch a prosecution.”

Mr. Nadeau continued to publish information about the trial on his website,
and on January 22 he was cited for contempt of court. Justice McKinnon stated,
“Mr. Nadeau you’re here, you’re listening to me. I’m citing you for contempt
of court, in that your web site and the article specifically attributed to you are
damaging to the due administration of justice.”

On January 29, Mr. Nadeau attended court with his lawyer. Assistant Crown
Attorney Terrance Cooper attended as Crown counsel. Justice McKinnon
ordered Mr. Nadeau to remove all material from his website relating to individuals
who had been charged but not tried. The parties were to return to court on
February 15.

On January 31, Detective Inspector Hall checked the website to verify whether
Mr. Nadeau had complied with the order from the Court. The material was still
on the website. Mr. Nadeau told the Detective Inspector that he did not know
what to remove. The next day, Assistant Crown Attorney Cooper and Detective
Inspector Hall faxed Mr. Nadeau’s lawyer a list of material to be removed from
www.projecttruth2.com pursuant to the January 29 order of the Court.

On February 13, Detective Constable Steve Seguin and Ms Hallett met with Mr.
Nadeau. Ms Hallett expressed her concerns about the fact that witness statements
were published on the website. She said this was affecting the Crown’s ability to
prosecute cases and could potentially deter other victims from coming forward.

Mr. Nadeau appeared before Justice McKinnon on February 15, and the
contempt hearing was scheduled for September 20 and 21, 2001. The Court
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continued the interim order prohibiting Mr. Nadeau from publishing material
on his website pertaining to cases before or still to be brought before the courts.

Mr. Segal retained outside counsel to handle the Richard Nadeau contempt
matter, as he wanted to provide some additional distance and objectivity in
determining what the Crown’s position should be.

On April 5, Justice McKinnon wrote a letter to Mr. Nadeau’s counsel advising
that another article posted on Mr. Nadeau’s website constituted contempt of
the administration of justice, contained malicious and false information, and
was in direct breach of his order made in January. A copy of this letter was
provided to Crown Cooper separately. Justice McKinnon requested that he
include this new article downloaded from the website as part of the record in
the contempt proceedings.

A page from the www.projecttruth2.com website printed on April 18, 2001,
states that the website was closed on April 13. According to Ms Prégent, the fifty
articles were removed from the website and a decision was made to shut it down.

OnAugust 7, 2001, Mr. Nadeau appeared before Justice Douglas Cunningham
on the charge of contempt of court. Justice Cunningham found Mr. Nadeau guilty
of two counts of contempt for both the January 20 and April 3 postings on his
website. He was fined $1,000.

Resurrection of the projecttruth.comWebsite

On February 15, 2002, an article in the Seaway News referred to Mr. Nadeau’s
“resurrected” website. Approximately five months later, Mr. Segal received
a letter from Steven Skurka, defence counsel in the Jacques Leduc prosecu-
tion, raising concerns about information posted on www.projecttruth2.com.
Mr. Skurka wrote:

It is my considered opinion that the comments noted in this website
and in particular the latter comments about Justice McKinnon, feigning
ignorance of Perry Dunlop, are defamatory libel within the meaning of
s. 298(1) of the Criminal Code, as well as a repetition of Mr. Nadeau’s
contempt of court. I bring this matter to your attention for further
investigation as an officer of the court concerned about the potential
criminal conduct exhibited by the operator of this website.

On July 19, Mr. Segal turned the matter over to Detective Superintendent
Ross Bingley of the OPP to determine the appropriate course of action. Detective
Inspector Hall was assigned to conduct an investigation.
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On September 11, Detective Inspector Hall contacted Crown Lorne McConnery,
advised him of Mr. Skurka’s letter, and asked him for his views on whether a
criminal offence had been committed. According to Detective Inspector Hall,
he had several contacts with Mr. McConnery over the next few months, seeking
legal direction about the website.

On December 17, Detective Inspector Hall wrote to Mr. Stewart requesting an
opinion on whether criminal charges should be laid against Mr. Nadeau with
respect to statements made on his website. Detective Inspector Hall subsequently
wrote to Mr. Stewart and Mr. McConnery in May 2003 requesting a reply to his
request for advice. Mr. McConnery responded by e-mail on May 9, stating there
was no case for defamatory libel:

It is my view and I have expressed it many times to Pat, that there
is no evidence of an offence under s.300 of publishing a defamatory
libel that the suspect knows is false. To the contrary, there is every
indication that the suspect believes the allegations are true, and in
fact with respect to the sexual assault allegations, the Police had rpg
to lay the charges that were stayed and are under appeal. The more
interesting question is the offence under s.301 which does not require
proof that the suspect knew the libel was false. However, I do not see
how we can get around s. 309. It appears to me that Nadeau believes
what he published was true, that his belief was reasonably held and
that there can be little doubt that he felt these were matters of public
interest and needed to be discussed for the public interest ... Pat Hall
has consistently advised me that he is not satisfied that RPG exists
for libel charges, and I can’t envisage that there would be RPC for
the offence of defamatory libel, pursuant to s. 301.

Impact of theWebsite

The website inflamed the community and angered a number of victims in the
Project Truth cases. In my view, the impact of the website in 2000–2001 was
greater than it would be today. The Internet was still in its relative infancy and the
creation and maintenance of specialized websites, particularly by individuals,
was a relatively new phenomenon. Many people accepted as true information
posted on the Internet in the same way as they would accept the truth of informa-
tion published in a newspaper. Today most people are more skeptical of material
on the Internet.

In my view, the response of the Ministry of the Attorney General was appro-
priate. However, in hindsight, given the residual effects of the website on the
community at large, a more timely response would have been helpful.
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R. v. Robert Sabourin

André Lavoie’s Allegations Against Robert Sabourin

André Lavoie reported allegations of historical sexual abuse against Robert
Sabourin, a teacher at St. Lawrence High School, on March 14, 1996.

As previously discussed in Chapter 6, on the institutional response of the
Cornwall Police Service, Mr. Lavoie gave his statement to Constable Heidi Sebalj
of the Cornwall Police Service (CPS). Other complainants subsequently came
forward, and Mr. Sabourin was charged with a number of counts. He eventually
pleaded guilty to some of those charges.

Mr. Lavoie believed he was present at every court appearance, but did not
recall ever being in communication with a Crown. Mr. Lavoie expressed concerns
about the level of his involvement in the court process:

... I was not kept informed of the process as it evolved until he pled
guilty, so I really have very little to say about that process. I am pleased
that there was a guilty verdict entered in the process I am disappointed
that part of that guilty plea also exclude victims from taking the stand,
which I feel is quite regrettable to examine the full magnitude of the
horror that was done to those victims.

Mr. Lavoie took many months to prepare a victim impact statement that
explained the impact that the abuse had on him. It was completed on October
8, 1998. He testified that he would have liked to have read it at the sentencing
hearing, which proceeded on April 12, 1999.

Mr. Sabourin was sentenced to a period of incarceration of two years less
one day. In Mr. Lavoie’s opinion, “[I]t was vindication but, in my mind, this was
far too lenient in terms of the sentence.” He further stated, “I think sexual abuse
of children is considered to this day as a minor transgression committed by
individuals in positions of responsibility.”

Alain Seguin’s Allegations Against Robert Sabourin

Alain Seguin disclosed allegations of historical abuse against Mr. Sabourin
because he read in the paper that other complainants had come forward and
that Mr. Sabourin had been charged. He initially called the Project Truth hotline
to disclose his allegations, but someone from Cornwall Police Service called
him back.

Mr. Seguin gave a statement to CPS Constable Shawn White on January 26,
1998. He alleged that Mr. Sabourin, a photography teacher at St. Lawrence/
La Citadelle High School, sexually abused him. At the time, he was thirteen or
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fourteen years old and attended school at Jean XXIII, a junior high located near
La Citadelle.

Mr. Seguin recalled that the next contact regarding his allegations was a request
from the CPS to prepare a victim impact statement. He was given a package and
asked to drop off the completed form at the police station. Mr. Seguin testified,
“I remember feeling that there wasn’t very much communication, that my infor-
mation on the case was coming from the newspaper.” Mr. Seguin also said he
found out from the newspaper that Mr. Sabourin had pleaded guilty to the charges:

And then the last one is when he pled guilty and I read that in the paper
and, you know, I realized—I was quite upset actually, like how come I
wasn’t there? I mean, they wanted my Victim Impact Statement but yet
they didn’t ask me to come down and read it.

Mr. Seguin said that he was never asked about his views on sentencing, nor
offered any type of victim services, nor does he remember being contacted by
anyone from the Crown Attorney’s Office.

The Crown Attorney’s Office’s RelationshipWith Victims

Murray MacDonald confirmed that his office handled the prosecution of Mr.
Sabourin. He was involved in the judicial pre-trial, and the prosecution was
handled by Assistant Crown Attorney Guy Simard. At the time, there was no
Victim/Witness Assistance Program in Cornwall to communicate with victims or
witnesses. Mr. MacDonald testified:

We had a practice that should have worked in theory but did not always
do so at no fault of—I’m not trying to blame the police and I’m not
criticizing my assistant Crown Attorneys or—we did occasionally
miss the opportunity to contact a complainant. Sometimes it was
with the crossing of wires between the Crown and the case manager.
Sometimes it was a crossing of wires between the case manager and
the investigator.

Mr. MacDonald explained that his office has since built in safeguards: “There
was one back then as well but it was another one that was not foolproof. The
current practice the Victim Witness Program has a double-check system that
would preclude that happening.”

I believe Mr. MacDonald was referring to the process in place to obtain victim
impact statements, but Mr. Lavoie and Mr. Seguin, who testified at the Inquiry on
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this matter, were concerned about not having the opportunity to read the statement
at the sentencing hearing. I note that the current Crown Practice Memorandum
PM [2004] No. 3 deals with a number of issues regarding victims and their input
during sentencing. The practice memorandum also reflects legislative changes,
and the policy on victim impact statements (VIS) today reads as follows:

The court shall, on the request of the victim, permit the victim to read
a VIS prepared and filed in accordance with s. 722(2) to the court, or
present the VIS in any other manner approved by the court.

I am satisfied that the current Crown policy provides that a victim can read his
or her victim impact statement if he or she so chooses, as is provided in the
Criminal Code.

The two victims in this case also expressed their dissatisfaction with their
involvement in the sentencing process and the sentence received by Mr. Sabourin.
Policy V-1 on “Victims of Crime,” dated January 15, 1994, provides as follows:

Victims should be given an opportunity to attend court at the time of
plea and sentence, and should be informed of their right to do so.
Victims should be consulted regarding significant decisions made by the
Crown with respect to sentence, plea, withdrawal of charges, including
any decisions which may result from resolution discussions.

Thus, even as early as 1994 the Ministry had a policy that recognized the
need to consult with victims on significant decisions with respect to sentencing.
It is unfortunate that Mr. Lavoie and Mr. Seguin were not provided with an
opportunity to participate more actively in the process. Their involvement may not
have had an impact on the sentence imposed by the Court but could have assisted
the victims to obtain closure on the matter.

R. v. Earl Landry Jr.

The Cornwall Police Service (CPS) conducted an investigation into reported
allegations of sexual abuse against Earl Landry Jr. This investigation is discussed
in Chapter 6, on the institutional response of the Cornwall Police Service. This
was not a Project Truth case, and the prosecution was handled by Assistant
Crown Attorney Lynn Robinson from the Cornwall Crown Attorney’s Office. I
have dealt with this matter in the CPS chapter. In this section I will comment
on only two issues, a disagreement regarding a Crown’s request for follow-up to
the police and a complainant’s reluctance to testify.
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Some issues arose between Ms Robinson and CPS Sergeant Brian Snyder
during the prosecution of this matter. Ms Robinson brought these issues to
the attention of Crown Attorney Murray MacDonald in a memorandum dated
May 27, 1998.

The next day, Mr. MacDonald wrote to ChiefAnthony Repa about the concerns
raised by Ms Robinson. The letter and its content have been discussed in Chapter
6. Chief Repa responded on June 9, 1998. He apologized for the “unnecessary
breakdown in communications” and proposed a solution:

In an effort to effectively control the situation, I would respectfully
request that you and your staff forward all correspondence concerning
requests for follow-up by our officers, to my personal attention. I will
ensure that the requests are given the attention deserved.

According to Mr. MacDonald, this practice was adopted.
As mentioned in Chapter 6, an issue arose in June 1998 when one of

Mr. Landry Jr.’s victims, C-54, advised that he no longer wished to proceed
with the charges. Crown Robinson received a letter on June 11 from defence
counsel Don Johnson enclosing correspondence he had received from C-54.
On July 26, Ms Robinson received a letter directly from C-54 addressed
“to whom it may concern”:

I wish to drop all charges concerning Earl Landry, due to stress on
myself and my family, I will be seeking counselling in the future to
help me deal with my past. I do not wish to be present at any of the
court dates.

In a handwritten note at the top of the document, Ms Robinson directed
Constable Kevin Malloy to have Sergeant Snyder contact the victim and tell him
he would be subpoenaed if there was no guilty plea. The Crown’s office intended
to proceed regardless of C-54’s desire not to participate.

Mr. Landry Jr. was arrested for obstructing justice on September 4, 1998,
when it was uncovered that he had promised C-54 a computer in exchange for
withdrawing his charge.

Mr. Landry Jr. pleaded guilty to the sexual abuse charges against him and
received a custodial sentence of five years.

The Ministry of the Attorney General adopted Policy CS-1, “Charge
Screening—Commentary on Recanting Crown Witnesses,” on August 5, 1997.
It explains:
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The words “recanting witness” have come to have an imprecise
meaning that includes many situations where a witness is reluctant or
fearful to testify but has not changed the original statement. To recant
means to withdraw or repudiate earlier statements. It does not mean a
simple reluctance to testify.

The Crown here was not dealing with a recanting witness. C-54 was not
changing his evidence but rather stating that he did not want to participate in
the prosecution for personal reasons. In hindsight, given the manner in which
the Crown was informed of these events and the young age of the complainant,
I am of the view that this should have raised questions for the Crown.

Threatening an alleged victim of sexual abuse with a summons was not the
most appropriate response in these circumstances. Perhaps the Ministry should
consider modifying its policy on recanting witnesses to include a policy on
reluctant witnesses. This would provide direction to Crown counsel faced with
similar circumstances. An appropriate response might be to have the matter
investigated by police to determine if anything is behind the victim’s reluctance
to testify, as was true in this case.

R. v. Gilf Greggain

Marc Latour reported allegations of historical sexual abuse to Constable Jeff
Carroll of the Cornwall Police Service (CPS), against Gilf Greggain, his grade 3
teacher at St. Peter’s Elementary School. Although Mr. Latour provided the
initial complaint and statement on June 23, 2000, he told (by then) Sergeant
Carroll that he was prepared to proceed with his complaint only on March 19,
2001. This investigation has been discussed in detail in Chapter 6, on the insti-
tutional response of the Cornwall Police Service.

Sergeant Carroll completed his investigation and had a discussion with
Assistant Crown Attorney Guy Simard on January 3, 2003. Mr. Simard advised
that he required a full brief and all of the videotaped witness statements in order
to assess whether there was a reasonable prospect of conviction. On the same
day Sergeant Carroll told Mr. Latour that he had insufficient grounds to lay a
charge, but that the Crown was reviewing the Crown brief and the officer would
be in touch with Mr. Latour. The Crown brief and videotapes were submitted to
Mr. Simard on January 6.

On February 12, Sergeant Carroll had a discussion with Crown Attorney
Murray MacDonald. The Crown advised Sergeant Carroll that he had reviewed
all of the evidence gathered in the investigation and determined there was no

MINISTRY OF THE ATTORNEY GENERAL 1537



reasonable prospect of conviction should charges be laid. Mr. MacDonald
agreed with Sergeant Carroll’s determination that there were not reasonable
and probable grounds to believe that a sexual assault occurred. The Crown
attorney’s opinion was confirmed in a letter, prepared by Sergeant Carroll,
dated February 12.

Mr. MacDonald testified that he had no independent recollection of this file.
When asked about his confirmation of the belief that the officer had no reasonable
and probable grounds, he explained:

You’ve noted another change in practice there that we—since the 1993
investigation, we’ve now in our office, and elsewhere in the Province,
taken—making the—assume the practice upon request of providing
our comments on the objective component of RPGs, and explaining
the subjective component when asked.

As provided in the 1997 Crown Policy P-1, “Police—Relationship With
Crown Counsel, the Crown’s office should have kept notes on the opinion
or confirmed its comments on the objective and subjective components of the
reasonable and probable grounds test. Such notes may have explained why the
Crown agreed with the officer’s belief that he had no reasonable and probable
grounds to lay a charge in these circumstances.

Sergeant Carroll testified that despite Mr. Latour’s concern that he had observed
Mr. Greggain in the presence of handicapped children, the officer did not have
sufficient information to report this to the Children’s Aid Society. Practice
Memorandum, PM [2000] No. 4, dated March 31, 2000, was incorporated in
the new Crown Policy Manual as of March 31, 2006. It provides that Crown
counsel have a duty to report to the Children’s Aid Society any case where there
is a reasonable suspicion of child abuse or neglect, and that this duty to report is
an ongoing obligation and cannot be delegated.

Mr. MacDonald was not asked during his testimony whether he had turned his
mind to reporting the matter to the Children’sAid Society. It is clear that if Crown
counsel has reasonable suspicion that a child is or may be in need of protection,
it is “policy of this Ministry that Crown counsel should report suspected cases of
children in need of protection.”

The policy also states, “The issue of whether or not Crown counsel fall within
the definition of persons who perform professional or official duties with respect
to children in subsection 72(5) is unclear.” I am of the view that Crown counsel
fall within that definition and recommend that the practice memorandum be
amended to reflect that they do.
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No Charges Laid Regarding Albert Lalonde’s Allegations

Albert Lalonde initially reported allegations of historical sexual abuse against
Father Charles MacDonald on April 25, 1995. Detective Constable Norman
Hurtubise, of the Ontario Provincial Police (OPP), took his statement at the Long
Sault Detachment. Mr. Lalonde alleged he was abused by Father MacDonald
while he was an altar boy at St. Columban’s Church. Detective Inspector Tim
Smith’s notes of May 1, 1995, show that Detective Constable Michael Fagan
called to advise him of the new complainant. On May 12, 1995, Detective
Constable Fagan took a further statement from Mr. Lalonde. Both statements
were forwarded to Crown Attorney Curt Flanagan on August 16, 1995, but no
charges were laid.

As will be discussed below, several years later, Mr. Lalonde again came
forward with his allegations, which were investigated by both the OPP and the
Cornwall Police Service (CPS). On May 27, 2002, Detective Inspector Pat Hall
advised CPS Staff Sergeant Garry Derochie in a telephone conversation that the
OPP had statements from Mr. Lalonde going back to 1995 and that a Crown had
determined there was no likelihood of conviction.

Albert Lalonde Allegations to Lorne McConnery

As discussed in the section “R. v. Father Charles MacDonald: New Charges
Laid and Trial,” Lorne McConnery was assigned the Father MacDonald prose-
cution in spring 2001. Mr. McConnery was assisted by Crown counsel Kevin
Phillips. Mr. McConnery testified that sometime during the trial, Albert Lalonde’s
brother came to speak to him and Mr. Phillips. The Crowns provided him with
some direction about reporting his allegations against Father MacDonald. After
the conversation, Mr. McConnery learned that Albert Lalonde’s complaint had
previously been investigated.

Investigation of the Allegations

On May 17, 2002, Albert Lalonde gave a videotaped statement regarding his
allegations of abuse against Father MacDonald to CPS Sergeant Jeff Carroll.
This was four days after all charges in the Father MacDonald matter were stayed.
Mr. Lalonde described three incidents of alleged abuse. Two of them were said
to have occurred at St. Columban’s Church, which was within CPS jurisdiction.
Sergeant Jeff Carroll investigated both of these allegations.

The other alleged incident occurred at Centennial Park, which was outside
of CPS jurisdiction. Sergeant Carroll received a letter from Detective Inspector
Pat Hall on May 30 confirming that the OPP would investigate this occurrence.
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Detective Constable Joe Dupuis attended Mr. Lalonde’s residence on June 18,
and Mr. Lalonde gave a statement to Detective Constables Dupuis and Don
Genier at the Long Sault Detachment later that day. Both of these investigations
were reviewed in detail in Chapter 6, on the institutional response of the Cornwall
Police Service, and Chapter 7, on the institutional response of the Ontario
Provincial Police.

At one point during his investigation, Sergeant Carroll wanted a Crown attorney
to review the matter and determine if there was a reasonable prospect of con-
viction. Sergeant Carroll felt that based on the evidence he had, he did not have
reasonable grounds to believe an offence had been committed.

Crown Review of the Allegations

Sergeant Carroll contacted the office of the Director of Crown Operations, Eastern
Region, James Stewart, and was advised that Lorne McConnery would contact
him. On July 16, 2002, Sergeant Carroll received a call from Mr. McConnery,
who requested that the brief be sent to him at his Barrie office for review. On
July 24, the officer prepared a package for the Crown attorney, which included
a transcript of the statement of May 17, 2002, a summary of the interview he
conducted of Dr. Luc Clement, Mr. Lalonde’s personal physician, and the clinical
notes of Dr. Richter, Mr. Lalonde’s psychiatrist. In a covering letter, Sergeant
Carroll wrote, “I am seeking your advice on the reasonableness of charging at
this time given the longstanding difficulties with respect to identification and
offence specifics.”

Mr. McConnery testified:

So I received a brief from the Cornwall Police. I don’t know if that was
about the 2002 investigation alone, but certainly I read that brief cover
to cover. I, at some point, became aware that there had been at least one
earlier investigation or one earlier interview maybe is a better way to
put it. I think there was some delay. It may not have been much of a
delay, but I got what had happened earlier.

Sergeant Carroll did not meet with Mr. McConnery nor did he provide him with
his police notes. He did not include Mr. Lalonde’s school records or a wedding
picture that corroborated one of the allegations. Mr. Lalonde had said that
he had been abused after he served as an altar boy at a wedding that Father
MacDonald had performed. Sergeant Carroll obtained the picture for the purpose
of identification, but returned it to its owner without passing it on to Crown
counsel. As I have found in Chapter 6, Sergeant Carroll did not provide Mr.
McConnery with all relevant information from his investigation.
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On November 15, Mr. McConnery spoke to Sergeant Carroll, who gave
evidence of their conversation:

He told me that he had completed reviewing the file. He made it clear
to me that he was familiar with this file. And exactly how and why,
I didn’t go into discussing with him, but he feels that this matter was
investigated before and has been reviewed by Crown counsel in the
past. He agreed with me that R&PG was not present, and, in his
opinion, the likelihood of conviction was not present.

He told me that he had communicated this to the OPP as well and that
he would respond to me in writing later on next week.

Following their conversation, the officer prepared a supplementary occurrence
report dated December 11, 2002, which stated in part:

Mr. McConnery advised that he had completed reviewing the brief and
found that insufficient grounds to lay a charge existed. Mr. McConnery
advised that no reasonable prospect of conviction existed at this time
given the fact that this complaint had been previously investigated and
no new information had come forward.

Mr. McConnery prepared and forwarded his opinion on January 8, 2003,
concluding:

In reviewing your brief, the O.P.P. brief and the voluminous Project
Truth briefs involving allegations against Father MacDonald by Albert
Lalonde, I feel your concerns are very well founded. The allegations
of Lalonde surfaced and were investigated in the early to mid 1990’s.
Those charges were reviewed by investigators who did not believe
reasonable and probable grounds existed then. A Crown review then
supported that position.

Having reviewed this large volume of information, I find that your
position that reasonable and probable grounds to lay criminal
charges against Father MacDonald do not exist to be a reasonable
and appropriate determination by you. While that decision ultimately
remains a Police decision, your view that no reasonable and probable
grounds exist herein seems well founded to me.
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It is unclear to me why there is a difference between Mr. McConnery’s opinion
letter and the occurrence report prepared by Sergeant Carroll. The supplementary
occurrence report states that no reasonable prospect of conviction existed, but
the opinion letter does not address the issue of reasonable prospect of conviction.
It responds to Sergeant Carroll’s initial request for assistance in determining
whether he had reasonable and probable grounds to lay a charge. This apparent
discrepancy illustrates why it is good practice for Crown counsel to follow up their
opinions to investigators in writing, as provided in Practice Memorandum PM
[2005] No. 34, to ensure that everyone is clear on the opinion.

As is noted in Chapter 6, Sergeant Carroll confirmed that he did not review any
of the Project Truth files other than prior statements provided by Mr. Lalonde. He
also confirmed that he did not interview Father Charles MacDonald. I am of
the view that the Crown did a thorough review of the file before deciding not to
proceed with charges in this matter.

I am, however, concerned that the Cornwall Police Service and Crown counsel
did not have the same materials in their possession when determining if there
were reasonable and probable grounds to lay a charge or a reasonable prospect of
conviction. Sergeant Carroll did not provide the Crown with his notes, the school
records, or the wedding picture that might have corroborated the date and location
of one of the allegations. The investigators from both police forces were not con-
sulting with one another, and perhaps in these circumstances they should have.
Both the OPP and the Crown had information and documents from their previous
involvement with the Father MacDonald prosecution, and nothing was provided
to Sergeant Carroll. When conducting joint or related investigations, police services
should share the fruits of their investigations with each other and Crown counsel.

The Provision of Services to Victims

Many of the prosecutions discussed in this chapter would have benefited from
having early involvement of victim/witness assistance resources. As will be
discussed below, the Victim/WitnessAssistance Program (VWAP) operated by the
Ministry of the Attorney General was not in place in Cornwall during most of
Project Truth, although some services were provided by the Ottawa VWAP office.
VWAP was not implemented in Cornwall until 2001.

The Victim/Witness Assistance Program in Ontario

The mandate of the Victim WitnessAssistance Program is “to provide information,
assistance and support to victims and witnesses of crime throughout the criminal
court process in order to improve their understanding of, and participation in,
the criminal court process.”
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The program received Cabinet approval on March 5, 1986, for the implemen-
tation of twelve Program sites in Crown Attorney’s Offices across Ontario. Today,
there are fifty-six Victim/Witness Assistance Program sites across the province.

The Victims’Bill of Rights was proclaimed as law on June 11, 1996. The Act
supports and recognizes the needs and rights of victims of crime in both the
criminal and civil justice system. Sonia Faryna, Director of the Victim Services
Secretariat, described the principles set out in the Victims’Bill of Rights, which
constitute the legislative foundation for a number of services that have since
been developed:

Section 2 of the Bill of Rights, otherwise called the “statement of
principles” specifies how justice system officials should treat victims
at different stages of the criminal justice process. The statement of
principles requires that victims:
1. Be treated with courtesy, compassion and respect for their personal

dignity and privacy;
2. Have access to information concerning services and remedies

available to victims;
3. Have access to information about the progress of criminal

investigations and prosecutions and the sentencing and interim
release of offenders from custody;

4. Be given the opportunity to be interviewed by police officers and
officials of the same gender as the victim, when that victim has been
sexually assaulted;

5. Be entitled to have their property returned as promptly as possible
by justice system officials, where the property is no longer needed
for the purposes of the justice system (for example, to carry out an
investigation, trial or appeal);

6. Have access to information about the conditional release of
offenders from custody, including release on parole, temporary
absence, or escape from custody; and

7. Have access to information about plea and pre-trial arrangements
and their role in the prosecution.

The Victim/WitnessAssistance Program provides a range of services to victims
of crime who are involved with the criminal justice system. These services are
offered once charges are laid against an alleged perpetrator.

The Victim/Witness Assistance Program provides victims with information
about their case and familiarizes them with the criminal court process and the
various support services available. It informs victims about the different court
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appearances and explains the distinctions between a pre-trial, a preliminary
hearing, and a trial. Support services are also introduced to allow the victim to
participate effectively in the process.

The Victim/Witness Assistance Program does not provide any therapeutic or
counselling service but can refer victims to services that will help them recover
from the trauma of the crime.Victims are responsible for approaching these
services themselves.

VWAP Special Prosecutions

The Inquiry heard testimony from Cosette Chafe, who was the Manager of the
Victim/Witness Assistance Program in Ottawa from April 1987 to November
2001, with a hiatus between June 1991 and September 1993 when she was
seconded to the St. Joseph’s Training School prosecutions. Around 1992–1993,
she participated in the development of a protocol for the implementation of a
Victim/Witness Assistance Program in multi-victim, multi-perpetrator cases.
The purpose of the protocol was to establish additional guidelines for services in
such cases.

The protocol sets out some principles and considers some of the issues that may
arise in such cases, such as the passage of time and the risk of evidence being con-
taminated due to the complainants knowing each other. The protocol acknowledges
how complex these prosecutions are and that they require dedicated resources:

In summary, these prosecutions are complex, time-consuming and
demanding. They require special attention and should be handled by
an experienced Victim / Witness Coordinator who is permitted to
devote her entire attention to the case. Ordinarily this will require
her to be relieved of her regularly assigned duties.

The VWAP policies and procedure manual provides that if a project is
designated as a “special prosecution,” there may be additional resources and
funds allocated to it. Ms Faryna testified that when the Ontario Victim Services
Secretariat is considering setting up a Victim/Witness Assistance Program for
any special prosecution, consideration is given to the resources already in place.
Special prosecutions are described in the manual as follows:

Special prosecutions are normally designated as such because they
involve several accused persons charged with serious offences against
multiple victims. They are often historical in nature, often involve
sexual offences and often involve crimes committed against children.
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Special prosecutions typically require a substantial commitment of time,
resources and expertise in order to respond effectively to the special
needs of the victims and the special circumstances of the prosecutions.
They also require a high level of collaboration and coordination among
the Crowns, police officers and Program staff.

This section of the manual is intended to cover circumstances similar to those
contemplated in the 1992–1993 protocol.

Project Truth Not Designated a Special Prosecution

Unlike the St. Joseph’s Training School (Alfred) prosecutions, Project Truth
was not designated a special prosecution. Robert Pelletier, one of the Alfred
prosecutors, explained that because of the early identification of that case as a
special prosecution, a dedicated VWAP team was assigned from the beginning.
As a result, services offered in Ottawa were not affected, with the exception that
the Director, Ms Chafe, was seconded to Alfred.

According to Ms Chafe, early identification is key for the establishment of
special or additional services in a timely fashion: “the wheels of government
move slowly, turn slowly, so timing is essential.” She testified that in comparison
to the St. Joseph’s Training School prosecutions, there was no feeling of collabo-
ration or coordination in Project Truth. There was a delay in requesting services,
in obtaining funding, and in providing services. The Victim/Witness Assistance
Program became involved only after most of the preliminary inquiries in the
prosecutions had been completed.

Mr. Pelletier, who was involved in both the Alfred and Project Truth cases,
explained the difference between them:

I think one of the complicating factors is that Project Truth was a work
in progress and what began as three complainants against a local parish
priest became a complaint by dozens of people against a local parish
priest became a complaint by dozens of people against perhaps almost
as many local figures.

The best example I could give from personal experience is our
experience in Alfred Training School where we knew from the
very beginning that there were several dozen suspects and several
hundred complainants.
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We knew that from the very, very start. So we assembled a team of
five prosecutors and—locally. There were no conflict issues and
assigned the cases. Eventually 20 were charged with 165 complainants.
We divided them and we did them all in three years.

I am of the view that Project Truth quickly fell within the definition of a
special prosecution as identified in the VWAP policies and procedures manual.
Resources should have been deployed to Cornwall to assist investigators and
prosecutors in dealing with the rapid and increasing number of victims as early
as 1997.

Shelley Hallett’s ExperienceWith VWAP

By the time she became involved in Project Truth prosecutions, Crown Shelley
Hallett had some experience in dealing with the Victim/Witness Assistance
Program. In 1988, Shelley Hallett had been seconded to the Program for a period
of six months. She was asked to take this position in order to help train Crowns
with respect to the new provisions in the Criminal Code relating to child sexual
abuse, as well as the evidentiary innovations introduced at the time such as the use
of screens and closed-circuit television. Ms Hallett implemented these changes
in courtrooms across the province. In or around 1991, she was part of theAttorney
General’s Advisory Committee on Victim’s Issues.

Ms Hallett believed that the Victim/Witness Assistance Program had been
extended to Crown Attorney’s offices across the province and was quite surprised
when she came to Cornwall and learned that VWAP was not in place. She became
aware of the impact of the lack of VWAP services when Detective Constable
Steve Seguin expressed his concern about the absence of appropriate counselling
in the area for a victim of Project Truth.

Establishment of a Project Truth VWAP

In 1999, Dennis Lessard, the Regional Victim Services Consultant with the
Ministry of the Solicitor General, advised Cosette Chafe of the need for VWAP
services in Cornwall. Ms Chafe advised Cathy Finley, the Director of the
Victim/Witness Assistance Program, who was to approach people within the
Ministry of the Attorney General and attempt to secure funding. Ms Finley sent
an e-mail to Project Truth prosecutors on December 23, asking them for the
status of their cases and whether they felt there was a need forVWAP involvement.

Although no resources were available initially in the fiscal year to provide an
office in Cornwall, Ms Chafe agreed to provide some limited services to specific
prosecutions. She did this over and above her responsibilities at the VWAP office
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in Ottawa. In particular, she acted as a liaison between the Crowns and the victims.
She attended court with the victims, provided emotional support during the process,
and provided referrals for counselling and other services as needed.

Ms Hallett, Ms Chafe, and Detective Constable Joe Dupuis met on May 10,
2000, and discussed the implementation of a Victim/Witness Assistance Program
in Cornwall for the Project Truth prosecutions. Ms Hallett agreed to send a letter
to the victims in her prosecutions about available victim services. Detective
Constable Seguin provided her with their contact information.

On June 8, there was a follow-up meeting about setting up VWAP services for
Cornwall in the future. Detective Constable Don Genier and Ms Chafe were
among those participating in the meeting.

By July 2000, funds had been allocated for the provision of VWAP services
in Project Truth prosecutions, and Louise Lamoureux was brought on in August
2000 to provide these services.

Deputy Attorney General Murray Segal testified that the concerns of indivi-
duals such as Detective Inspector Tim Smith and Ms Hallett about the lack of
Victim/Witness Assistance Program services in Cornwall might have come to
his attention:

I was made aware that there were concerns about the program—
Victim/Witness Program in general, and that there was a need to
provide support, understandably, for victims. The exact number of
victims was not something that—as I’ve tried to indicate to you that
was apparent to me from the outset and it took some time—to get a
better handle on that.

VWAP Services in Specific Project Truth Cases

Ms Chafe testified that because Cornwall did not have an established Victim/
Witness Assistance Program there was no way to access information about
charges laid and court dates; she had to rely on communications from the
Crowns or the police. In Ottawa, that information was available using the ICON
system, a computerized system that tracks the progression of criminal offences
in the courts.

When the Victim/Witness Assistance Program became involved, most of the
preliminary inquiries in Project Truth prosecutions had been completed. Ms
Chafe believed many of the victims declined services because they did not feel
they needed them: “they’d gotten to where they were without us.” She thought the
Program’s involvement in Project Truth prosecutions would have been different
if services had been offered early in the process.
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Detective Constable Seguin testified that a Victim/WitnessAssistance Program
would have been a useful resource. He explained that there was nobody to
maintain contact with victims:

One thing we could have used for sure is what we refer to now as a
VWAP, Victim Witness Assistance Program. We didn't have anybody
assigned. That was the biggest issue, I think. We didn't have somebody
who could be the hands-on person with the victims; regular contact.

Father Charles MacDonald Prosecution

As discussed earlier, once Project Truth prosecutions were brought to the attention
of the Ministry, Cathy Finley, Director of the Victim/WitnessAssistance Program,
sent an e-mail to prosecutors offering services for Project Truth prosecutions.

Crown Hallett responded to Ms Finley’s e-mail in January 2000, providing
information about the status of the Jacques Leduc and Father Charles Mac-
Donald prosecutions and requesting services for alleged victims in these cases.
Ms Hallett also sent her a memorandum in February following up on her earlier
request for services in the Father MacDonald prosecution. She advised that
there were eight complainants in the case and an additional complainant had
recently come forward.

Ms Hallett had further exchanges with Ms Chafe about the Father MacDonald
prosecution and some issues that arose for complainants in that case. Ms Hallett
provided Ms Chafe with transcripts, summaries of evidence from the preliminary
inquiries, and indictments.

After she came on board in August 2000, Louise Lamoureux had the most
contact with complainants from the Father MacDonald prosecution.

When Lorne McConnery took over the Father MacDonald prosecution from
Ms Hallett, the Victim/Witness Assistance Program was involved. VWAP and
the police were conveying information to the complainants. Mr. McConnery
recalls being in contact with the VWAP workers.

It was discovered in early 2002 that VWAP had never contacted the initial
three complainants in the Father MacDonald matter. Ms Chafe testified that
VWAP was not aware of these individuals. She confirmed this with Mr. McConnery
in an e-mail dated February 15, 2002, in which she wrote that she had the names
of only six alleged victims in this case: C-4, C-8, C-2, Robert Renshaw, C-5,
and Kevin Upper. Although she may only have had six names, Ms Hallett had
advised Ms Chafe in February 2000 that there were eight complainants and
another had come forward. This clearly illustrates that insufficient information was
being shared between the Crown and the VWAP office. Because VWAP workers
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did not have access to the ICON system, they were entirely reliant on being
provided with court information by the police and the Crowns. At times, that
process for the sharing of information failed and, as a result, services to victims
failed as well.

Ms Chafe had a meeting with Mr. McConnery on March 1, 2002. According
to her notes of the meeting, the Crown told her not to worry about connecting with
the initial three complainants now: “they are o.k.” Ms Chafe never had contact with
them. In my view VWAP workers should always be encouraged to participate in
the process. I note that one of the three, David Silmser, had walked out of a
preparation meeting with Mr. McConnery a few days prior to this conversation.

In terms of contacts with specific complainants, Ms Chafe testified that she
attended at an interview of C-2 on July 25, 2000, with Ms Hallett, Detective
Constable Dupuis, and Christine Tier. She said that during the interview, C-2
said he did not need support from VWAP. Arrangements were made that the
Crowns would deal with C-5, and so Ms Chafe had no contact with him. Ms
Chafe testified that C-4 requested assistance for court appearances and assistance
for his wife. Ms Chafe also had contacts with Mr. Upper regarding both of the
suspects he made allegations against. Regarding C-8, as will be discussed below,
the charges in respect of his allegations were withdrawn in April 2002. Ms Chafe
testified that once charges are withdrawn, VWAP services are no longer provided.

Jacques Leduc Prosecution

Following the stay of proceedings in the Jacques Leduc prosecution, Ms Hallett
sent a letter to the complainants and their parents and advised them of the appeal
process. In the letter, she provided contact information for the Ottawa Victim/
Witness Assistance Program office.

Claude Marleauʼs Allegations

Alain Godin recalled in his testimony that no Victim/Witness Assistance
Program services were available in Cornwall during the course of the Project
Truth prosecutions. Rather, the program in Ottawa was providing services,
which he offered to Claude Marleau. He could not recall if Mr. Marleau used
the services.

Mr. Marleau testified that an officer provided him with a pamphlet on victim
services. He thought the information was impractical as it related to services
available in Ottawa. At the time, Mr. Marleau lived in the province of Quebec.

When Mr. Marleau provided his initial statement to the Ontario Provincial
Police, on July 31, 1997, no Victim/Witness Assistance Programs were offering
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services in the Cornwall area. He said that after his first statement he had many
questions and did not know what would follow or if charges would be laid.

By early 2000, when limited VWAP services became available for Project
Truth cases, Mr. Marleau had been involved in the criminal justice system for some
time. Ms Chafe phoned him on August 18, 2000, and offered VWAP services
to him. According to Ms Chafe’s notes of this conversation, Mr. Marleau said
that he did not require their services, as he was familiar with the court process since
he was a lawyer.

I comment elsewhere in this chapter on the fact that the police and Crowns
treated Mr. Marleau as a lawyer as opposed to a victim. Robert Pelletier, in his
original opinion letter, suggested that “Marleau, who is legally trained, be advised
of the apparent difficulties with these prosecutions in order to obtain his fully
informed views on the matter.” He was first and foremost an alleged victim and,
despite his profession, should have been treated as such.

In a contact with VWAP personnel on October 5, 2000, Mr. Marleau expressed
frustration with the criminal justice system and lengthy adjournments. Mr.
Marleau was advised that he would be kept posted on developments.

Ms Chafe testified that when a victim resides outside of the jurisdiction of
the Victim/Witness Assistance Program, the office will direct the victim to their
local VWAP office. If the victim resides outside of the province, VWAP staff
will try to coordinate with victim services in the other province. The VWAP
office should keep in mind that arrangements for services should be set up where
the victim resides, and that an initial refusal of services can change during the
investigation and trial process.

Jean Luc Leblanc Prosecution

By the time the Victim/Witness Assistance Program became involved in the Jean
Luc Leblanc prosecution, it was already determined that the matter would
proceed by way of a guilty plea. The Program could have been involved up to the
sentencing phase, but only one victim wanted VWAP services.

Link Between The Men’s Project and VictimWitness Assistance Program

In 1998–1999, the Ministry of the Solicitor General identified the need to provide
support to the victims in Cornwall who had come forward with allegations as
well as those who had not. In 1999, the Ministry began to fund The Men’s Project,
a counselling and support service for victims, for the duration of the investigations
and court process. This was a good initiative by the Ministry. Ms Hallett and
Detective Inspector Pat Hall attended a meeting with Dennis Lessard, and Rick
Goodwin and Jacques Legault of the Men’s Project, on September 9, 1999.
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Following the meeting, Ms Hallett prepared a letter to inform alleged victims
of the new counselling service and telephone support line established for male
sexual abuse survivors in the Cornwall area. The services were going to be offered
on a time-limited basis.

According to Ms Chafe, there was no relationship between The Men’s Project
and the Victim/Witness Assistance Program. The Men’s Project was a commu-
nity-based agency providing services to adult male survivors in Ottawa. The
Men’s Project received funding for services in Cornwall and the Victim/Witness
Assistance Program referred people to those services.

Improvements for VWAP Delivery of Services

I heard evidence from many witnesses regarding issues surrounding the Victim/
Witness Assistance Program. It is clear that for many reasons discussed in this
section and other chapters, services to victims in the Project Truth prosecutions
were inadequate and not offered in a timely fashion. I was surprised to hear of
the delay in implementing VWAP services in Cornwall given the context of the
investigations and prosecutions.

A new VWAP Policy and Procedures Manual was implemented in the spring
of 2006. I note that there is a specific section on special prosecutions, which
states:

Typically, the program can only support one additional staff at a time,
province-wide, for dedication to a special prosecution. As a result, the
Manager must refer any request for additional resources to the Regional
Manager and not make any commitment to the local Crown Attorney or
Regional Crown until resources have been identified and secured.

I have also heard evidence that there was a delay in securing funds and
resources once the VWAP office of Ottawa agreed to become involved in offering
services to alleged victims in the Project Truth prosecutions. As I have previously
indicated, time is always of the essence in securing victim services, which can
have an impact on the success of a prosecution and the well-being of an
individual. My concern here is that if this one additional staff person is otherwise
involved in a special prosecution somewhere in Ontario, there is no resource
left within the program if a second special prosecution were to materialize. Ms
Chafe also testified that the protocol on special prosecutions is not part of the
2006 Policy and Procedures Manual, although there is a reference to the protocol.
The matter should be reconsidered to determine if the protocol should be inserted
in the manual.
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Conclusion

In examining the institutional response of the Ministry of theAttorney General and
its employees, I had the opportunity to review a great deal of documentary evidence
and to hear testimony from a number of Crown attorneys and complainants who
were involved in investigative and court proceedings. Throughout this chapter, I
have drawn conclusions about specific issues and I will not repeat all of them
here. I would instead like to comment on the general themes that have become
apparent as a result of my examination of the Ministry’s institutional response.

This Inquiry was called to deal with a number of outstanding public concerns,
including those related to the prosecution of alleged perpetrators of sexual abuse.
In particular, there was a great deal of public criticism over the fact that only
one person was convicted as a result of a major Ontario Provincial Police (OPP)
investigation into sexual abuse, Project Truth. This Inquiry was also called in
order to address rumours circulating within the community about whether certain
high-profile individuals, including those within the local Crown attorney’s office,
had conspired to cover up allegations of sexual abuse.

After reviewing the evidence, it is my view that the allegations of conspiracy
involving Ministry officials are unfounded. I have reviewed in detail the actions
of Crown Attorney Murray MacDonald in providing advice to Cornwall Police
Service (CPS) Constable Heidi Sebalj during the 1993 investigation into David
Silmser’s complaint against Father Charles MacDonald. I also examined a number
of prosecutions in which decisions were made that, in hindsight, perhaps should
have been made differently. Cases of historical sexual abuse are inherently
difficult to prosecute due to the passage of time, faded memories, and a lack of
physical evidence. It is my hope that this chapter has helped explain the outcome
of the Project Truth prosecutions, those related to Project Truth, and others that
pre-dated the project.

I began this chapter with an exploration of various issues that arose in the
1970s and 1980s in relation to alleged perpetrators of sexual abuse, some of
whom re-offended or were re-investigated in the 1990s.

In a number of instances within this period the Crown gave advice to officials
in other public institutions, such as the Ministry of Correctional Services and
the Children’s Aid Society of Stormont, Dundas & Glengarry, about possible
criminal behaviour of individuals connected to these institutions. The Crowns
in these cases failed to keep a record of their discussions with these officials and
did not provide their advice in writing. The absence of such records can be
detrimental to later prosecutions involving the same alleged perpetrator. In
addition, information about possible criminal conduct was not consistently passed
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along to the police for further investigation. These cases thus demonstrated the
need for a Crown policy to provide guidance on when Crowns should report
allegations of sexual abuse to police for investigation and to clarify Crown
reporting obligations under the Child and Family Services Act.

A number of themes can be identified in the pre-Project Truth cases of the
1990s. There were several instances in which the Crown provided an opinion to
the police without having all of the relevant information, or the Crown provided
an informal oral opinion rather than a written one. Both practices are inadvisable
and can result in an incomplete review of the investigation and in Crowns over-
looking possible charges.

Further, there were instances in which the separation of roles between the
prosecutor and the police became blurred, such as when Crowns gave investigative
advice to police, as Murray MacDonald did with Constable Sebalj. Although
Crowns and police must work closely together, it is important that neither party
unduly delegate their responsibilities to the other.

In this chapter, I also undertook a detailed analysis of the Crown’s role in
providing advice to the OPP during Project Truth and the subsequent prosecu-
tions. Project Truth was a major multi-victim, multi-perpetrator historical abuse
investigation, but it was not the first in Ontario.

Earlier in the 1990s, two other projects investigated similar subjects. Project
Jericho in Prescott was a joint OPP/Prescott Police investigation of child sexual
abuse. A team of professionals was set up at the outset to coordinate the investiga-
tions and prosecutions. A Crown attorney was on the team on a full-time basis.
Similarly, the OPP investigated allegations of historical sexual abuse against
young people at the St. Joseph’s Training School in Alfred. In that case, a team
of prosecutors from Eastern Ontario jointly assisted OPP investigators during
their investigation and then prosecuted the alleged perpetrators.

Unlike these major investigations, Project Truth did not have a dedicated
Crown or team of Crowns assigned to it. Consequently, the OPP did not have
the assistance of a Crown who could provide direction to investigations, advise
on issues that arose on a daily basis, or assist the police in identifying and follow-
ing up on the linkages between the various suspects. The lack of a dedicated
Crown or team of Crowns meant that no one ensured that consistent advice was
given to police or that consistent decisions were being made in the various matters
that arose throughout the prosecutions, such as issues of consent and disclosure.
In addition, the Crowns assigned to Project Truth cases were balancing this work
with unrelated prosecutions in other jurisdictions. They soon became overworked,
which limited their ability to provide timely advice to the police and led to signifi-
cant delays in some of the proceedings.
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While all special projects have their challenges, a number of factors unique to
Project Truth added to the difficulties in these prosecutions.

First, the local Crown’s office was under investigation during Project Truth,
which meant that it was unable to take on these prosecutions and could not
provide assistance or office space to the Crown attorneys who did. Crown attorneys
had to be brought in from outside the area and were not given proper office space
or sufficient administrative support. As a result, they had to do a lot of case
preparation in their hotel rooms.

In addition, the OPP asked Crowns to provide an opinion on every brief
prepared during Project Truth. This strategy can be useful, given that Crowns
can advise on the appropriate charges to lay or on further avenues of investiga-
tion. However, in a number of Project Truth cases, the officers lacked both
objective and subjective belief in reasonable and probable grounds for charges.
These requests for opinions added to the workload of the Crowns assigned and
were perhaps not the best use of scarce resources.

The Crowns also had trouble providing full disclosure of all relevant inves-
tigative materials to the defence during Project Truth, in part because the police
were unable to obtain some of these materials from CPS Constable Perry Dunlop.
Complicating the matter was the fact that the OPP was investigating the CPS, and
therefore did not provide the CPS with all relevant material in its possession
that related to CPS cases, such as the Marcel Lalonde investigation. This limited
the CPS’s ability to share this material with the Crown. However, aside from
these problems, it is clear that Crown attorneys lacked an adequate system for
tracking disclosure of documents to the defence, and I have recommended that
this process be improved.

In addition to the difficulties in obtaining notes from Constable Dunlop, the
police and the Crown had to deal with the fact that complainants and witnesses
were having contact with Constable Dunlop. This contact was particularly
problematic after one alleged victim, C-8, disclosed that he felt pressured by
Constable Dunlop to embellish his story.

Communication between the police and the Crown was essential in minimizing
the challenges posed by Constable Dunlop’s contact with victims and witnesses,
and his delayed or incomplete disclosure of notes and other materials. Unfortu-
nately, there was a complete breakdown of communication during the Leduc
trial that led to a finding of wilful non-disclosure against the Crown.Although this
finding was later overturned by the Court of Appeal, it had a serious impact on
the remaining Project Truth cases because Crown Shelley Hallett was removed
from them. This was a significant blow to these prosecutions. Her removal not only
delayed the prosecutions and opinions that she had been assigned, but the project
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lost the benefit of Ms Hallett’s considerable experience in prosecuting cases of
child sexual abuse. Further, Ms Hallett was assisted only by students or a junior
Crown rather than by an experienced Crown attorney who could have taken over
from her when that became necessary. Had she been working with a more
experienced co-counsel, this person may have been able to carry on with the
Project Truth prosecutions after Ms Hallett’s removal from these cases.

Communication between the Crown and police is paramount to the func-
tioning of the justice system and, should disagreements between the two arise,
mechanisms or protocols should be in place to ensure a prompt and efficient
resolution with minimal impact on prosecutions.

Delay was a significant issue during some of the Project Truth prosecutions.
In some cases there were significant delays in providing the police with advice
on Crown briefs, which can be attributed in part to overworked Crown counsel
and a lack of resources. It must be emphasized that in historical cases, even
though a lot of time may have passed since the abuse occurred, once a complaint
is made all institutions must act in a timely manner. Although delay can be fatal
to any case, it is a particular concern in historical cases. Alleged victims may
lose patience with the justice system, and fragile complainants may have difficulty
dealing with the stress of prolonged anticipation of a trial. Alleged perpetrators
age and may die before their trials or become medically unfit to stand trial.

Two major cases were stayed on the basis of delay during Project Truth. In both
the Father MacDonald and the Jacques Leduc prosecutions, disclosure issues
and turnover among Crown counsel contributed to the delay. In the Father
MacDonald case, there was the additional complication of further victims coming
forward after the initial charges were laid. A decision was made to join the
charges, which in hindsight may not have been advisable, but at the time was a
calculated risk.

In addition, during Project Truth there was a significant amount of rumour
and innuendo in the community fuelled by citizens, websites and MPP Gary
Guzzo. The Ministry of the Attorney General’s impartiality was challenged
by some people due to the conspiracy allegations involving Crown Murray
MacDonald and the disappearance of binders delivered to the Minister of the
Attorney General’s office. There were also rumours of an organized ring of
abusers in the Cornwall area, and the OPP’s outright denial of the existence of such
a ring was in stark contrast to submissions being made by Crown counsel in
court. The Ministry and the OPP had no co-ordinated media strategy. A dedicated
Crown could have assisted with this task.

In this chapter I have attempted to address the substance of the rumours
involving Murray MacDonald and those about the disappearance of the binders.
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I have noted that rumours about Mr. MacDonald were unfounded and unfair,
and I have set out the facts surrounding the disappearance of the binders, although
I am unable to reach a definitive conclusion about what happened to them.

Finally, throughout this chapter I commented on the Crown’s role in dealing
with victims and ensuring that appropriate services are provided to them. Victims
need someone who can explain the criminal justice system to them, help them
prepare for their testimony, and keep them informed about the steps in the
prosecution as it unfolds. Victims also require assistance in overcoming the effects
of their abuse, and early referrals to counselling can have a positive impact.
Prompt intervention from the Victim/Witness Assistance Program is essential,
and it is unfortunate that these services were not made available early in the
Project Truth investigation.

In addition, Crown attorneys require training in order to interact with victims
in an appropriate manner. In particular, they need to understand that people
alleging abuse by people in positions of authority can have a difficult time dealing
with authorities throughout their lives. These individuals are not necessarily
familiar with the court system, and the prosecution of their cases can be a diffi-
cult and stressful process for them. I recommend that consideration be given to
having the designated Child Abuse Coordinator from each Crown attorney’s
office attend the joint training I am recommending for police, Children’s Aid
Society officials, and other individuals and institutions that work with victims of
child sexual abuse.

It is my hope that this chapter has answered the questions of the public and
provided the Ministry of the Attorney General with useful advice. I am optimistic
that serious consideration will be given to my recommendations to ensure better
co-operation between police and the Crown, to help future special projects run
more smoothly, and to assist victims of historical sexual abuse participate more
fully in the justice system.
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Recommendations

Policies, Procedures, and Protocols

1. The Ministry of the Attorney General (MAG) should implement
a practice memorandum on historical allegations of sexual
offences or augment existing policies, procedures, and protocols,
particularly Practice Memorandum [2006] No. 9, Sexual Assault
and Other Sexual Offences, and Practice Memorandum [2006]
No. 8, Child Abuse and Offences Involving Children, to ensure
that they address historical cases of sexual assault/abuse11 of
children or young people.

2. MAG should implement or augment existing policies,
procedures, and protocols to provide that allegations of sexual
assault/abuse reported to a Crown counsel should immediately
be turned over to police for investigation.

3. MAG should consider modifying its practice memorandum on
recanting witnesses, PM [2002] No. 7, Recanting Witnesses, to
provide direction to Crown counsel regarding situations where
the witness is not recanting but is reluctant to proceed.

4. MAG should conduct audits of local Crown attorney offices
to ensure compliance with practice memoranda that deal with
sexual assault/abuse cases. Among other requirements, the
audit should insist that each office has a protocol in place to
ensure that:
• complainants or the Victim/Witness Assistance Program

(VWAP) person involved, or the liaison person as described
in the recommendations of Phase 2 of this Report, are advised
of significant steps in proceedings;

• the office has developed a network of interagency contacts
and mechanisms for sharing information and expertise;

• the office has designated a Local Child Abuse coordinator
and set out his or her role and expertise; and

• the office has established and kept up to date local and regional
protocols with police, CAS, and VWAP regarding historical
sexual abuse cases.
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File Control and Possession

5. MAG should clarify that prosecution files are the property
of MAG and should remain in the possession of the
Ministry. Crown counsel should not be permitted to retain
possession or control of files when no longer involved
in prosecutions.

Conflict of Interest

6. MAG should implement a practice memorandum that will
provide direction to Crown counsel in identifying and dealing
with conflicts of interest. The practice memorandum should
also identify situations or cases that are to be referred to
Justice Prosecutions.

Justice Prosecutions or Other Conflict-of-Interest Cases

7. MAG should secure adequate and sufficient staff, equipment,
and temporary offices to permit Crowns to adequately prosecute
Justice Prosecution and conflict-of-interest cases.

Crown Opinions

8. MAG should implement or augment existing policies, procedures,
and protocols dealing with Crown opinions, particularly Practice
Memorandum [2005] No. 34, Police: Relationship with Crown
Counsel, to address the following issues: communicating with
the investigating officer before rendering an opinion, opening a
file, keeping a copy of the opinion, and ensuring that the opinion
letter is available to the Crown counsel assigned to the file.

Disclosure

9. MAG should develop a uniform tracking system for disclosure,
to be implemented in all Crown offices, to track the receipt of
disclosure from investigators, the disclosure to the accused or to
defence counsel, the description or content of the disclosure, and
any disclosure updates provided.

Duty to Report

10. It is important the Crown counsel receive ongoing training
regarding their statutory reporting duties to the Children’s
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Aid Society under the Child and Family Services Act to
ensure that children at risk are protected.

11. MAG should take measures to ensure that Crown counsel are
aware that as “solicitors,” they are considered “professional[s]
performing official duties with children” under section 72(5)
of the Child and Family Services Act, which means that any
failure to report on their part is considered an offence.

Language

12. Complainants should be offered the opportunity to be
accommodated in the language of their choice throughout
the process. To ensure this choice is the complainant’s, the
Crown attorney and/or other employees should not state
their preference. If the complainant has difficulty expressing
him- or herself in English or French, every effort should be
made to provide accommodation by way of interpreters
or otherwise.

Tracking System

13. MAG should implement or augment existing policies, procedures,
and protocols with regard to tracking the service of documents
received by the Ministry. The system is to ensure tracking of
documents received, reviewed, and forwarded to appropriate
authorities and officials within the Ministry.

Delays

14. MAG should consider implementing the recommendations from
the Lesage/Code report on the issue of empowering a judge to
rule at the early pre-trial stages of a proceeding.

Special Project Prosecutions

15. MAG should assign a dedicated Crown or team of Crowns
to assist throughout the investigations and prosecutions in
Ontario Provincial Police (OPP) special projects involving
sexual assault/abuse, such as Project Truth.

16. MAG should ensure that Crown counsel assigned to conduct
long and complex criminal prosecutions are provided with
adequate resources and are relieved of other responsibilities.
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Major Case Management

17. MAG should augment its major case resource document and
adopt it as a formal policy or practice memorandum.

Major Case Resource Document

18. MAG’s major case resource document should be augmented to
include special considerations that may arise in regard to major
cases in small communities, such as the prosecutor having to
travel significant distances. In addition, the threshold for defining
a major case and the factors that make a case “major” may be
different in a small community than in a large urban centre.

Media Relations

19. MAG should implement and augment policies, procedures,
and protocols related to media issues to ensure that media
representatives speaking on behalf of both the police and Crown
Attorney’s Office disseminate a clear and accurate message to
the public representing the position of both institutions in a
major or high-profile case.

Joint Training

20. MAG should consider participating in some aspects of the
reinstituted joint training for CAS workers and police officers
on responding to historical allegations of abuse.

Recommendations for the Ministry of the Attorney General
for Ontario and Other Public Institutions

Special Project Prosecutions

21. MAG and the OPP should work together to develop joint
operational plans in special project prosecutions, such as
Project Truth.

Major Case Management

22. MAG and the Ontario police agencies should review and
compare their major case management protocols to identify
and rectify inconsistencies and gaps.
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Court Management Protocol

23. The OPP and MAG, in particular the Crown Attorney’s office
in Cornwall, should develop a court management protocol as
soon as practicable. This protocol should address the specific
roles, duties, and relationship between OPP officers and
Crown counsel in relation to prosecutions, and should be
reviewed triennially.

Child Protection Protocol, 2001

24. MAG is a partner in the Child Protection Protocol: A
Coordinated Response in Eastern Ontario (July 2001). Since
this protocol has not been updated, MAG should meet as
soon as practicable with other partners to review and update
the protocol. For those partners actively involved in the
investigation and prosecution of sexual assault/abuse cases,
consistent roles for the participants should be set out as
well as guidance on the sharing of information between
investigating bodies. The process of reviewing and updating
the protocol should continue triennially.
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