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PUBLIC HEARING 1
AUDIENCE PUBLIQUE

-—- Upon commencing at 10:09 a.m./
L audience débute a 10h09

THE REGISTRAR: This hearing of the Cornwall
Public Inquiry is now in session. The Honourable Mr.
Justice Normand Glaude presiding.

Please be seated. Veuillez vous asseoir.

THE COMMISSIONER: Thank you. Good morning
all.

1’d like to begin by taking a moment to
situate ourselves in the discussion we"re about to enter.
As most of you are aware, the parties have an obligation to
provide me with all of the relevant documentation that they
have in their possession and this is called disclosure. 1
in turn want to ensure that all of the documents are
delivered to the other parties.

Now, some parties have had some concerns
about giving out the documents without blacking out or
redacting certain parts of those documents. There are some
good examples and reasons for redacting and those are, for
example, i1n some police officers” notebooks, there may be
pages that contain notations dealing with a separate
investigation, which are clearly not relevant and may be
prejudicial to other investigations. Some pages in those
notes may contain the names of iInformants.

Accordingly, some time ago, we had a
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discussion about those concerns and they were brought
forward largely by the Ontario Provincial Police and at
that time | made a determination as to what should be
redacted. As well, as part of that whole process, there
were considerable efforts made to ensure that privacy
issues would be protected. So I issued an order with the
consent of the parties whereby 1 limited who could and --
who could see and what use could be made of that
disclosure.

Since that time, | have been advised that
certain issues have arisen which give reason for me to
revisit this whole situation. 1 understand that via a
letter of August 15", a letter from Mr. Engelmann to the
parties, it outlined some of the concerns that had arisen
and invited the parties to make some comments and to limit,
I suppose, or try to picture what the issues would be.

I understand that there has been some
correspondence following the August 15 letter on the 18"
and 19™ and 1 understand that there have been other
submissions made and an interest made to make
representations to me today as to what the situation is and
how we can resolve this matter to, first of all 1 suppose,
ensure that funds are not unnecessarily spent; secondly,
that disclosure be made effectively; and thirdly, that

those privacy issues be protected and the risk of unwanted
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disclosure be minimized.

Now, 1 understand that the submissions have
been coming as early or as late as this morning and that
parties may not have had a chance to review and discuss
amongst themselves what their positions might be. So
accordingly, what 1 want to do at this point is to take a
15 to 30-minute break to permit the parties to discuss and
to see 1T there are any matters that can be finalized
before 1 hear submissions on what we are to do with the
disclosure.

So that"s my summary of where we are at now.
Unlless people have any other comments at this point, |
propose to take that break and to come back upon advice of
counsel but let"s say 1711 start off with a 30-minute
break.

Is that satisfactory to all? All right. So
let”’s take a short break and 1711 be back in half an hour.

THE REGISTRAR: Order; all rise. A I’ordre;
veuillez vous lever.

The hearing will resume at 10:40.

-—- Upon recessing at 10:14 a.m./
L”audience est suspendue a 10h14

-—- Upon resuming at 11:32 a.m./
L”audience est reprise a 11h32

THE REGISTRAR: This hearing of the Cornwall

INTERNATIONAL REPORTING INC.
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Public Inquiry is now session.

Please be seated. Veuillez vous asseoir.

THE COMMISSIONER: Yes, Sir.

MR. ENGELMANN: The parties have been hard
at work trying to narrow some of the issues on this
important issue of redaction, disclosure and how the
Commission should deal with some of the issues that have
arisen.

I think just so that we have material on the
record, because of the discussion which is about to take

place, | think it would be helpful to have the document

that lists some of the issues. It was kindly prepared by
Ms. Saccoccio Brannan in the break. If we could have that
entered as an exhibit, 1 think that would be appropriate?

THE COMMISSIONER: Madam Clerk, do you have
a copy?
THE REGISTRAR: Yes.
THE COMMISSIONER: All right. And what
exhibit would that be?
THE REGISTRAR: RI-Al.
THE COMMISSIONER: RI-Al.
--- EXHIBIT NO./PIECE No. RI-Al:
THE CORNWALL PUBLIC INQUIRY
REDACTION/DISCLOSURE ISSUES TO BE
ADDRESSED AUGUST 23, 2006

INTERNATIONAL REPORTING INC.
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THE COMMISSIONER: All right.
MR. ENGELMANN: Mr. Commissioner, there were
some other documents that were submitted to the Commission

in the last day or so and 1 think they should also be

entered.

THE COMMISSIONER: All right.

MR. ENGELMANN: We have from the CCR an
affidavit.

THE COMMISSIONER: That"s of Steven Gabriel
Canto?

MR. ENGELMANN: Yes, sworn August 24, 2006
(sic), and we also have a submission on disclosure and
redaction of the CCR.
Madam Clerk, do you have those documents?
And did you have a number set aside for them?
THE REGISTRAR: The submissions are RI-Bl.
MR. ENGELMANN: RI-Bl.
THE REGISTRAR: And RI-B2.
--- EXHIBIT NO./PIECE No. RI-Bl:
SUBMISSION ON DISCLOSURE AND DOCUMENT
REDACTION OF CITIZENS FOR COMMUNITY
RENEWAL
--- EXHIBIT NO./PIECE No. RI-B2:
AFFIDAVIT OF STEVEN GABRIEL CANTO

(sworn August 21, 2006)
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MR. ENGELMANN: At some point I may ask
about these acronyms but 1711 leave that for later.
There is as well a submission that was filed
by the Victims Group. Perhaps we could have that filed.
THE REGISTRAR: RI-C1.
MR. ENGELMANN: RI-C1.
--- EXHIBIT NO./PIECE No. RI-C1:
SUBMISSIONS OF THE VICTIMS GROUP
MR. ENGELMANN: There were a number of
letters that were received by the Commission. 1°m sorry?
THE REGISTRAR: Case law?
MR. ENGELMANN: Yes, case law by the Victims
Group. |Is that RI-C2? And C3, and C2, Madam Clerk ---
THE COMMISSIONER: It"s the Carey case --
all right. And RI-C3 is the Aylmer Meat Packers case.
--- EXHIBIT NO./PIECE No. RI-C2:
CASE LAW - CAREY v. ONTARIO
--- EXHIBIT NO./PIECE No. RI-C3:
CASE LAW - AYLMER MEAT PACKERS INC. v.
ONTARIO
MR. ENGELMANN: There was a letter sent on
August 15 which perhaps led to all of our attendance here
today, sent to all counsel and there were several
responses. 1°m not sure i1f we have copies of all of them

but perhaps what we could do is, for the record, they could
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be entered as a bundle and could 1 propose RI-D1? Would
that be appropriate?

THE REGISTRAR: Certainly.

--- EXHIBIT NO./PIECE No. RI-D1:
CORRESPONDENCE BETWEEN THE COMMISSION
AND PARTIES ON THE REDACTION I1ISSUE

MR. ENGELMANN: All right. So 1 think all
counsel have them. 1 think in all cases they were letters
that were in response to a letter 1 sent on August 15 and
counsel, keeping with their normal practice, would have
copied all other counsel.

There i1s also a case that | know Mr. Carroll
wishes to refer to.

THE COMMISSIONER: It"s the Leilpert case, L-
E-1-P-E-R-T?

MR. ENGELMANN: Yes, and given that we"ve
marked some authorities already, perhaps that could be RI-
El, 1f that"s appropriate? So RI-El.

--- EXHIBIT NO./PIECE No. RI-El:
CASE LAW - R. v. LEIPERT

MR. ENGELMANN: |If you can just give me a
moment, sir?

THE COMMISSIONER: Yes.

MR. ENGELMANN: No, the first document 1

referred to, I"m sorry, | mispronounced perhaps; RI-Al was
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the first document. |If I can just have a moment, sir?
THE COMMISSIONER: Yes.
(SHORT PAUSE/COURTE PAUSE)

MR. ENGELMANN: | was advised by counsel for
the Diocese that he may wish to refer to a case or cases
that they would have already put in the record. So ---

THE REGISTRAR: It"s not in the record.

MR. ENGELMANN: Oh, 1t"s not in the record.
Oh, okay, that"s right. That matter was resolved on
consent. So we’ll address that when and if it happens,
sir.

THE COMMISSIONER: Sure.

MR. ENGELMANN: All right. So I think the
best place to start, and we have many of the parties here
today but not all of them, is to review the items that are
listed, the issues to be addressed, and you®"ll note, Mr.
Commissioner, there are 10.

I"m going to ask Ms. Saccoccio Brannan to
get up in a moment and speak to those issues of concern to
the OPP and several of these were issues she would have
raised with you back in late June and there are issues that
have been added by some of the other parties. 1 have
advised her and others that | may have questions as we go
through this because I"m seeing this document now for the

first time and I"m sure you may have some questions, Sir.
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The order of speaking will be the OPP, the
CAS, and Ms. Saccoccio Brannan will be speaking for the OPP
and Mr. Chisholm for the CAS; the Cornwall Police Service,
Mr. Callaghan; the Diocese, Mr. Sherriff-Scott; the OPPA,
Mr. Carroll; Father MacDonald, Mr. Cipriano; the Victims
Group, Mr. Lee; and the CCR, Mr. Manson. Either myself or
Mr. Dumais may have questions to raise.

So that i1s the order and 1 had proposed that
we go through RI-Al and then if there are still outstanding
issues with respect to the submissions we received either
from Mr. Manson on behalf of the CCR or Mr. Lee on behalf
of the Victims Group, they could be addressed at the end,

iT they haven®t already been addressed through these

ISsues.

THE COMMISSIONER: Okay.

MR. ENGELMANN: So 171l just turn the floor
over -- what I had proposed, sir, is that we deal with the

iIssues one at a time and that we have each counsel speak to
the issues. In some cases, counsel will have no
submissions and 1"m sure that may well be the case on 1A.
I just thought for the record it would be easier if we
dealt with them one at a time.

THE COMMISSIONER: Sure. Thank you.
--- ISSUE NO. 1/POINT No. 1:

--- SUBMISSIONS BY/SOUMISSIONS PAR MS. SACCOCCIO BRANNAN:

INTERNATIONAL REPORTING INC.
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MS. SACCOCCIO BRANNAN: Good morning, Mr.
Commissioner.

THE COMMISSIONER: Good morning.

MS. SACCOCCIO BRANNAN: Just by way of
introduction in respect of the Ontario Provincial Police,
the document disclosure of the Ontario Provincial Police
which was made following the receipt of a summons in
October was made in full by the end of January with one box
left and delivered in May. These documents were delivered
to Commission counsel unredacted. So there was not one
item highlighted or blacked out.

When we met on June the 27, Mr.
Commissioner, and we had our discussion regarding
redaction, following that, the Ontario Provincial Police
met with Commission counsel, Commission staff, including
the iInvestigators, and Ms. McArthur, and we began the
process of redacting the 57 boxes. There was much
discussion between the Commission and the OPP as to how i1t
should be done. It was done in yellow highlighter so that
the Commission could see what 1t was we were redacting and
as we had discussed on June 27, it was delivered to the
Commission on a rolling basis. We"ve referred to it, I
think, as rolling redaction.

I can report to you today, sir, that, as of

today, the redaction is almost complete. On June 26,
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boxes 1 to 5 were delivered. On July the 7%, boxes 6 to 19
were delivered. On July the 27%, boxes 27, 34, 37, 40, 41
and 42 were delivered. On July the 28™, box 35 was
delivered. On August the 16", boxes 24, 25, 26, 27, 28,
30, 33, 38, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53,
55 and 56 were delivered to the Commission. On August the
18", boxes 29, 32, 36, 38 and 39 were delivered to the
Commission.

And what remains, sir, are eight boxes where
redaction is presently in progress, boxes 20, 21 22, 23,
30, 31, 54 and 55, and we are making our best efforts to
deliver that to the Commission by the end of this week.

I can say, sir, that there were 10 people
involved In this process, three counsel, officers and two
civilians and, to use the sports analogy, a full court
press was made in this process as we promised on June the
27™ and it’s now been completed with the exception of those
boxes that I mentioned at the end.

What has occurred, of course, is that when
the first disclosure was made to the parties, that
disclosure was made, as best 1 can see, with the redactions
that the Ontario Provincial Police made to its documents
and I can only speak for the OPP documents, and that Mr.
Manson and Mr. Lee have raised objection to the extent of

the redaction.
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I can tell you, sir, that iIn the spirit of
trying to narrow issues, we have had -- since we’ve been
here in Cornwall, the OPP has had discussions with Mr.
Manson and today discussions amongst all counsel, and what
we were able to come up with Is this three-page document.
I have prepared it so that there i1s -- 1t’s three pages
only because i1t’s large type and because I have allowed
some space for you to write, sir, iIn the various --
underneath each of the issues.

And what we propose is to introduce the
issue.

THE COMMISSIONER: M”hm.

MS. SACCOCCIO BRANNAN: And I will provide
you with the Ontario Provincial Police’s position and, iIn
some cases, my colleagues will agree with that position.
In other cases, they won’t and they will make submissions
and we thought that if we did It one issue at a time, the
transcript would be helpful in that regard.

THE COMMISSIONER: M”hm.

MS. SACCOCCIO BRANNAN: So let me begin,
sir, Tirst with the confidential informants which I
addressed on June the 27™. My review of that June 27%
transcript is that police informants, confidential police
informants, which we believed will only relate to unrelated

investigations but weren’t sure until we went through the
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whole process, this was not an issue for you, sir, and that
It was something that should be redacted. That continues
to be the OPP’s position and it’s my understanding,
although 1°m sure a hand will raise quickly if it’s not the
correct understanding, that my colleagues are in agreement
with that.

THE COMMISSIONER: Help me out, though.

What we’re talking about are police officer’s notes?

MS. SACCOCCIO BRANNAN: We are talking about
police officer’s notes generally, yes, sir, because where
else would you find the name of a confidential police
informant other than in the police officer’s notes?

THE COMMISSIONER: So I’m going to say that
we’re talking about police officer’s notes here. And in
the police officer’s notes, what you’re telling me are
there are no confidential informants in the police
officer’s notes that relate to this investigation?

MS. SACCOCCIO BRANNAN: As far as we know,
sir, at this point.

THE COMMISSIONER: And sO —--

(SHORT PAUSE/COURTE PAUSE)

MS. SACCOCCIO BRANNAN: Oh, all right.

Mr. Kozloff has pointed out that in addition
to police officer’s notes, police reports at various stages

of an investigation could mean a police informant.
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THE COMMISSIONER: So what kind of
statements?

MS. SACCOCCIO BRANNAN: Police reports. |1
guess occurrence reports or police reports In preparing --
going through their investigation, the reports the police
prepare may refer to an informant but, as | understand it,
sir, when we talk about police informants in the context of
Project Truth or in the context of the mandate of this
inquiry, It’s my understanding that there are no
confidential police informants in that regard. Where they
will be found will be iIn police officer’s notes in relation
to unrelated i1nvestigations, which i1s another topic.

THE COMMISSIONER: All right. Okay.

So 1 don’t want to get into them, but the
police officer’s notes that are unrelated to this
investigation, is there any consensus that they are to be
redacted?

MS. SACCOCCIO BRANNAN: Yes, sir. Those are
number 2A and my understanding from my colleagues is that
everybody i1s iIn agreement that unrelated police
investigations should be redacted.

THE COMMISSIONER: All right.

So the confidential informants would fall in
that category in any event?

MS. SACCOCCIO BRANNAN: It’s my

INTERNATIONAL REPORTING INC.
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understanding, yes, that that’s the case.

THE COMMISSIONER: Okay.

MS. SACCOCCIO BRANNAN: So | have to go back
now to number one because an iIssue was raised today by Mr.
Chisholm which he will speak to, and that is under the
heading “Confidential Informants”; you’ll see 1B,
“Individuals making referrals pursuant to their duty to
report suspicions of child maltreatment to the Children’s
Aid Society”. 1 certainly can’t speak to that issue, sir,
but 1 will give the floor to Mr. Chisholm.

THE COMMISSIONER: And this is a new item?

MS. SACCOCCIO BRANNAN: As of today, vyes,

sir
THE COMMISSIONER: As of today, yes, okay.
THE COMMISSIONER: So Mr. Chisholm, with

respect to police informants, | take i1t that you have no

issue with that being redacted?
-—-- SUBMISSIONS BY/REPRESENTATIONS PAR MR. CHISHOLM:

MR. CHISHOLM: That would be correct, Mr.
Commissioner. To my knowledge none of -- that topic would
not impact upon the Society’s fTile.

THE COMMISSIONER: Okay.

MR. CHISHOLM: Perhaps, Mr. Commissioner, |1
could start with just a brief summary of how the Society’s

files are different from the police services
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who have standing here, the Ministry of the Attorney
General’s fTiles, for instance, whereas those types of
documents, police documents and many documents may have a
very narrow focus in terms of an allegation of sexual abuse
or sexual assault, 1t’s the position of the Children’s Aid
Society that i1ts documents are much broader iIn scope and
cover In many cases larger periods of times and many issues
not related to the mandate of this Commission.

So as within CAS file we may have a portion
of it relating to allegations of child sexual abuse, that
same individual may have other aspects of the file, the
family file, relating to neglect or child maltreatment not
forming part of the mandate of this Commission or that same
individual may have an adult file. He or she or himself or
herself is now an adult and when the Commission has
requested files with respect to individual “X”, the Society
not only gave the child’s file but the adult’s file to make
sure that 1t covered all the bases.

Much of the information contained in those
files would go far broader than the mandate of the
Commission. So 1 would submit that those Society files are
distinguishable from the files of any of the other
institutional clients that are before you with standing.

Those files, Mr. Commissioner, would also

contain information not only on the potential witness that
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we are going to have testify but also his or her family
members such as parents, siblings. And let’s take the

hypothetical example of a sibling of a witness we are going

to hear from, that person may have moved on with their life
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but at the time, all their personal information is set out
in that file. So I start my submissions there to point out
that in the Society’s view, its files are different from
some of the other institutions.

IT I could move on now to address the first
issue that is set out, the confidential informants?

THE COMMISSIONER: M>hm.

MR. CHISHOLM: | won’t say anything with
respect to police informants but with respect to 1B,
individuals making referrals pursuant to their duty to
report suspicions of child maltreatment to the CAS, |
submit, Mr. Commissioner, that in many of those cases
persons who come forward pursuant to their duty to report,
as set out in the child protection legislation, come
forward and In some instances they have an expectation of
confidentiality or in some cases assurances of
confidentiality have been made.

The Society has concern with respect to
doing anything that would cause members of the public to
think that 1f I do come forward with a suspicion, voice my

suspicion, which i1s my obligation as a person in Ontario,
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that that somehow may be disclosed to persons outside of
the child protection context.

What the Society does not want to see, Mr.
Commissioner, is the public to be in any way reluctant to
come forward and comply with the duty to report.

THE COMMISSIONER: What did you say,
reluctant that the name of the informant be disclosed to
who?

MR. CHISHOLM: Mr. Commissioner, 1 would
submit to anyone beyond the people who need to know. The
people who need to know are the child protection workers at
Children’s Aid Society and police officers who are
conducting an investigation and Crown attorneys, depending
on how far down we go. We are speaking hypotheticals but
those people that need to know may vary in any specific
instance.

My position would be, Mr. Commissioner, that
I, as a lawyer acting for a party with standing in this
Commission, have no right to deal or to be privy to
documents, confidential documents that would be In the
possession of other parties such as the Ontario Provincial
Police or the Cornwall Police Service. Equally, any lawyer
who has standing or is acting for a party with standing, 1
would submit merely by the fact that they are engaged in

that capacity does not give them the right to be privy to
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confidential documents relating to and, in this case we are
speaking to 1B, the confidential informants. But those
comments that I make are broader and can be applied to any
CAS file where confidentiality is an issue.

THE COMMISSIONER: Well, you’re assuming for
a minute that confidentiality i1s absolute and 1t’s not. Do
you agree that inside the CAS proceeding, for example, ---

MR. CHISHOLM: Right.

THE COMMISSIONER: --- that it’s up to a
presiding judge to decide in exceptional circumstances, and
we accept that it has to be exceptional circumstances, that
the name of the informant would be disclosed.

MR. CHISHOLM: That’s correct, Your Honour.

THE COMMISSIONER: So to tell someone, the
public, that you come forward and your name will be
protected absolutely is not correct?

MR. CHISHOLM: It may not be correct, Your
Honour -- Mr. Commissioner -- but i1t may have taken place
in the past.

THE COMMISSIONER: So how can a court or a
commission be bound by someone giving off the wrong
message?

MR. CHISHOLM: Well, Mr. Commissioner,
you’re not bound by anything that may have been said by a

child protection worker. At the end of the day the
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decision will be yours to make. But going back to your
example, you’re speaking, | believe, of potentially child
protection proceedings under the legislation or perhaps the
Criminal Code -- or prosecution under the Criminal Code.

Dealing first with the child protection
proceedings, there are safeguards in place to limit the
public’s access with respect to those proceedings.

Dealing with the Criminal Code proceedings,
Mr. Commissioner, | suppose the -- as in all cases of
confidential informants the Crown prosecutor at the end of
the day i1s left -- In some cases is left with the decision
of moving ahead with the prosecution or maintaining the --
well, obviously, the police informer privilege and not
proceeding with that prosecution.

But going back to child protection
proceedings, there are protections in place to limit the
public exposure, if you will, of the evidence that was
given.

THE COMMISSIONER: Right.

MR. CHISHOLM: | would submit, Your Honour,
what you have to do is balance two public iInterest
components; one relating to what Mr. Lee and perhaps Mr.
Manson will speak of in terms of the lawyer in the
Commission acting for a party with standing, asserting his

or her right to view all the documents in an un-redacted
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form versus the public interest iIn protecting the
information that is brought to the Society in the course of
a child protection investigation. At the end of the day,
the Society’s position is that it’s -- the public interest
in protecting the confidentiality relating to the informant
outweighs the public interest that Mr. Lee and Mr. Manson
may well say ---

THE COMMISSIONER: Why?

MR. CHISHOLM: --- prevail.

THE COMMISSIONER: Why do you say that yours
outweighs their interest of a full public inquiry?

And first of all we should limit this In the
sense that we’re at the point here of disclosure. We’re at
the point of disclosing to lawyers, all right, like a Crown
attorney disclosing to them, and given that we’ve started
putting in place by way of consent an order that not only
must the lawyers undertake to sign before they even get the
documents all of the procedures that everybody consented to
and then, not only that, but we’ve made the -- 1°ve ordered
that any of the clients that have to see have to promise as
well.

So you know, first of all, it’s not like
we’re going to order that the name of the iInformants are
going to be published anywhere. We’re only talking about

disclosure and then we get to the point of, okay, we’re at
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disclosure. We’re not even at the point that we’re going
to be producing -- I mean somebody is going to be producing
of the name of an informant and we’re at the point where
we’re talking about professionals and we’re talking about
parties that have standing signing undertakings to do these
things.

MR. CHISHOLM: And I certainly accept that
IS the parameter within which we are operating, but going
back to my premise that being a lawyer acting for a party
with standing at this iInquiry does not give me any right to
view the confidential records of any other party. That’s
the premise from which -- others may say I’m wrong but why
expand a circle, Mr. Commissioner, of people who have this
knowledge beyond those that need to know?

And with respect to the inquiry we’re
speaking of today, Mr. Commissioner, what does it matter to
the parties -- and again 1°m speaking in generalities, but
what does it matter to the parties the identity of an
informant? The important thing, I would submit, to take
from that would be that a person came forth with this
information, a suspicion of child maltreatment and then
examining the institutional response from that time
forward. 1 would submit, Mr. Commissioner, that again
we’re speaking in hypotheticals ---

THE COMMISSIONER: M”hm.
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MR. CHISHOLM: -- makes it difficult to
apply the reasoning to every particular case. But what is
to be gained that will advance the purposes of this
commission of inquiry by putting forth the name of the
informant?

THE COMMISSIONER: |If i1t’s unrelated to the
investigation that we’re doing here i1t would fall iIn
unrelated, much as 1°ve indicated for the OPP; is that a
police informant in a police officer’s notes dealing with a
case that’s unrelated to this is going to get redacted in
any event.

So what we’re doing is we’re taking out all
of those, I would think, and I know It’s subject to any --
what the comment may be -- is that the CAS fTiles that are
unrelated to this investigation, well, we don’t need to
know the informants.

MR. CHISHOLM: Our position would go further
down. When we get to that, Mr. Commissioner, that’s
further down in the list but my position would be -- and as
we are craftsmen -- In putting our proposed redactions to
your counsel and staff have been to identify documents
wherein we set out the Society’s position that these files
are not relevant to the Commission’s mandate. And
therefore, 1T you disagree with this further discussions

will have to be had and redactions made but that’s the
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process that we’ve been operating under.

THE COMMISSIONER: Well, let’s assume for a
minute that -- and I’m just throwing this out -- the
confidential informant, all right, the person who reports
to the Children’s Aid Society -- well, the name Dunlop is a
pretty good one to use and you don’t have to say so. So
let”’s assume we have out there that Officer Dunlop did

report to your people. 1It’s out in the public form. Okay.

MR. CHISHOLM: | don’t know that Constable
Dunlop ever came to the Society and said, “I’m doing this
on a confidential basis. | would ask” -- and we’re not --

iT Constable Dunlop came forth with a statement from an
alleged victim and provided i1t to the executive director of
the Children’s Aid Society -- and from then we have a long
history of events -- but in Constable Dunlop’s situation it
is not my understanding that he ever requested that his
identity be protected.

Let’s take an example, Mr. Commissioner, if
I can move away -- not move away from Constable Dunlop’s
example but put another example beside 1t? |If we have a
situation of a grandmother who has her grandchildren over
to her house last night. She makes observations or hears
something from her grandchildren which would lead her to
form the suspicion that her grandchildren may well be being

abused by her son-in-law. Today she makes the call to the
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Children’s Aid Society and is quite concerned about the
dynamics of her family relationship, the relationship with
her family if her identity is to be disclosed. 1 would
submit, Mr. Commissioner, that that iIs a situation that
would have more bearing to the concerns that I’m advancing
than Constable Dunlop’s situation.

THE COMMISSIONER: Sure, except that what --
how would that file be relevant to this investigation now?
How would it be relevant? So if it’s not relevant, it’s
out.

MR. CHISHOLM: Well, I say now -- let’s move
that example back 10 years, Mr. Commissioner.

THE COMMISSIONER: M”hm.

MR. CHISHOLM: And where you may wish to
examine the institutional response of the Children’s Aid
Society to that referral.

THE COMMISSIONER: Well, then it might get
all the more relevant, or let’s put 1t another way. Let’s
assume that somebody is concerned about how things -- other
informants -- for example, Mr. Dunlop’s reporting and
accumulation of evidence won’t be discussed in this
inquiry, okay.

So what about if somebody is saying well,
what about 1t Mr. Dunlop reported other things? Well, that

might become relevant or, iIf 1t wasn”t Mr. Dunlop, it was
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somebody that he knew very well.

So just going down that line, wouldn’t some
of the parties want to know iIf there’s a connection between
the informants to Mr. Dunlop? Wouldn’t that become very
relevant? And that’s just an example. 1 mean there are
other ways that the name in the report may or may not
become very relevant in this inquiry and I don”t know.

MR. CHISHOLM: It’s hard to speak of this
without an evidentiary -- we’re in an evidentiary vacuum
right now, putting forth a hypothetical ---

THE COMMISSIONER: Oh, just a second;
evidentiary background. We’re not talking about evidence
here.

MR. CHISHOLM: No, that’s why we’re iIn a
vacuum.

THE COMMISSIONER: We’re talking about
disclosure to lawyers who have signed undertakings to do
certain things and to clients who have signed undertakings.
So it just stops there.

MR. CHISHOLM: It stops there, Mr.
Commissioner, but again we’re back to the Society’s
position. You and everyone else may take a different view
that the lawyers are entitled to this information In un-
redacted form and the lawyers” clients who need to see this

information on a need-to-know basis are entitled to view
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this information in un-redacted form. 1°m here today, Mr.
Commissioner, to put forth the Society’s concerns perhaps
in the broader picture of the harm that could happen with
respect to the duty to report.

We’ve heard evidence on the duty to report
from a number of contextual experts, Mr. Commissioner.
It’s an interesting subject and 1 would submit there’s not
a person in this room that would want to do anything that
would limit the ability of the Society or Cornwall Police
or OPP to carry out their respective mandates with respect
to investigations relating to child sexual abuse.

THE COMMISSIONER: Okay, but 1 just want to
focus iIn the sense that we are speaking in a vacuum but if
every attempt is made to take out irrelevant cases and
therefore the name of the informant is not there, we’re
talking about a very narrow scope, aren’t we, with respect
to CAS informants?

MR. CHISHOLM: We may well be, Mr.
Commissioner.

THE COMMISSIONER: Well, then let’s talk
about that. So we’re talking about -- you’re talking about
managing risk and 1°m saying, okay, we’re taking out all
the irrelevant ones. And so how many are we talking? How
many are we talking about; five, ten, fifteen

investigations?

INTERNATIONAL REPORTING INC.



PUBLIC HEARING 28 SUBMISSION
AUDIENCE PUBLIQUE (Chisholm)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. CHISHOLM: Perhaps, Mr. Commissioner. |1
wouldn”t disagree with your numbers.

THE COMMISSIONER: Okay. So we’ve gone from
“Oh my God, we’re going to be disclosing all the informants
that the CAS ever received with respect to child sexual
abuse” down to -- well, first of all, we’re not doing that.
We’re giving it to lawyers. Second of all, we’re taking
out the irrelevant ones and then we’re going down to a
small number, right?

MR. CHISHOLM: Well, 1 suppose, Mr.
Commissioner, in terms of the order, first off I would
submit 1t’s informants relating to suspicions of child
maltreatment, not -- which can include neglect or other
items. |If you put those aside, the order in which, 1 would
submit, this should be done is separate any files that the
Commission staff would find to be not relevant to the terms
of the mandate of the Commission and then the question
becomes, to whom do we disclose?

THE COMMISSIONER: Well, wait a minute. |
thought there was a triage done at the beginning is that
you disclosed what you felt as a party would be relevant.

MR. CHISHOLM: Correct, but Mr.
Commissioner, we may have erred on the side of caution and
been a little broader than what specific terms of the

mandate would be.
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THE COMMISSIONER: M”hm.

MR. CHISHOLM: The Commission has, in my
view has -- for instance, after disclosure of the Society’s
documents had been made, we’ve had requests -- we have
ongoing requests ---

THE COMMISSIONER: Oh, yes.

MR. CHISHOLM: --- from Commission counsel
with respect to individual acts, give us all -- give us all
files for an individual’s acts.

THE COMMISSIONER: Right.

MR. CHISHOLM: The Society conducts a
search, finds those files and a number of files could come
out of that Inquiry.

THE COMMISSIONER: M”hm, yes.

MR. CHISHOLM: They are delivered to
Commission staff and counsel. We still maintain the view
that, yes, that individuals” names are iIn here but, in our
view, are not -- this file, one, two, three, four is not
relevant to the terms of the mandate.

THE COMMISSIONER: M”hm, okay. Well, 1
think there i1s a difference between the bulk disclosure
that we have given and the specific request that we are
making of individuals, all right? And I think we have to
keep that 1n mind when we are doing this.

MR. CHISHOLM: At the end of the day, Mr.
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Commissioner, 1 would suspect you may have to make an order
in which the Society will ---

THE COMMISSIONER: | sense that what 1 am
being asked to do iIs make an order so that everybody can go
in with their hands very clean.

MR. CHISHOIM: Clean or a clear direction of

THE COMMISSIONER: Oh, yes, no, no.

MR. CHISHOLM: --- how to conduct themselves
and whatever remedies are out there as a result of the
order that when you make an order, Mr. Commissioner,
certain avenues open up to the parties i1f they disagree
with your order.

THE COMMISSIONER: Oh, that’s fine, yes.

MR. CHISHOLM: | would think that’s all 1
have to say, Mr. Commissioner, with respect to Issue No. 1,
Confidential Informants.

Thank you.

THE COMMISSIONER: Thank you.

Mr. Engelmann, because 1 don’t have a watch
this morning ---

MR. ENGELMANN: It is 12:15, sir.

THE COMMISSIONER: Okay. At 12:30 I have a
meeting to go to. So we are going to be breaking ---

MR. ENGELMANN: We are not making great
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progress but ---
THE COMMISSIONER: We are. | think we are.
MR. ENGELMANN: Okay.
(LAUGHTER/RIRES)

MR. ENGELMANN: Good. Maybe 1°m just a
pessimist.

I think we’ve been dealing with both 1 and 2
to a large extent. 1 just wanted to make a comment. |
don’t know if anybody else wants to address this new issue
that arose today.

I’m assuming that Mr. Chisholm is not
suggesting there i1s any form of privilege? By that I mean
sort of a class privilege like confidential police
informant privilege, that that privilege he i1s talking
about would simply be a case-by-case example. We go
through the Wigmore test or whatever and of course, as he
is well aware and, 1 think, you were perhaps pointing out
to him, that we have rules by which parties can make
application to have information that would otherwise be
admissible into evidence, confidential or publication bans,
et cetera.

And with respect to the comment about
unrelated iInvestigations, you know, we have been asking
parties to give us some guidance on this and 1 know the OPP

has, for example; the Cornwall Police Service and others.
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IT people think they have given us documents that are
unrelated or irrelevant, obviously we want to hear from
them about that because our obligation is only to disclose
relevant documents and we are not in the business of
wanting to disclose anything but relevant documents.

So In any event those were just some very
brief comments but 1 think we have dealt with a large part
of 2 ——-

THE COMMISSIONER: Well, 1 know ---

MR. ENGELMANN: --- already with 1, but 1
know people will have some comments.

THE COMMISSIONER: Yes, all right.

So let’s continue on with the No. 1 on that.

MR. ENGELMANN: | just don’t know if there’s
anybody else who wishes to comment on 1B?

THE COMMISSIONER: Well, we"ll give them --
well, 1A or 1B.

MR. ENGELMANN: Yes.

THE COMMISSIONER: All right.

So Mr. Callaghan.

--- SUBMISSIONS BY/REPRESENTATIONS PAR MR. CALLAGHAN:

MR. CALLAGHAN: What 1°d like to do is just
briefly for the purpose of educating the public and
yourself 1s, like the OPP, just explain briefly what we

have done so it”’s clear on the record.
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THE COMMISSIONER: M~”hm.

MR. CALLAGHAN: Starting in December, we
started to make productions. At that time we provided the
documents iIn an un-redacted form with two exceptions. We
redacted out Youth Criminal Justice Act issues which
regrettably you didn’t have jurisdiction to deal with
because of the law. That’s been dealt with. It’s not a
problem at the moment. But at that time that’s what we
redacted and we also redacted privilege issues. You
provided your ruling on that and it’s being addressed.

So at that time we also outlined to the
Commission in December that we had other concerns and 1
think, Mr. Commissioner, you have sort of hit on the issue
which is legal restrictions; restrictions that prohibit you
from dealing with it.

THE COMMISSIONER: M~”hm.

MR. CALLAGHAN: Like such as the Youth
Criminal Justice Act, privilege issues, police informant
issues which are -- don”t allow for even disclosure under
the case law, but that’s something that iIs a very narrow
issue. Beyond that, you have the lawful power to summons.
You have summons.

THE COMMISSIONER: M~”hm.

MR. CALLAGHAN: You have In your mandate,

particularly under paragraph 6 the -- and 1’11 just read
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this for the record. | know you’re aware of 1it:
“The Commission shall ensure that the
disclosure of evidence and other

materials balance the public

interest, the balance of open

hearings and the privacy iInterests of

the persons affected, taking iInto

account any legal requirements.”

As Mr. Engelmann indicated, we have been in
discussion and we have raised concerns of a general nature.
It’s not a surprise to anybody in this community that this
inquiry has a bit of i1ts genesis iIn a disclosure of a
document that was perceived to be contrary to FIPA, the
Freedom of Information, and police officers and the police
services that do not disclose iInvestigations, do not
disclose people who come forward except in the context of a
prosecution, so that if you were to come to the Cornwall
Police or the OPP, for that matter, 1t wouldn’t be
disclosed.

And so consequently, there iIs a -- not a
resistance but a culture of trying to maintain the privacy.

THE COMMISSIONER: M”hm.

MR. CALLAGHAN: You, sir, have the power to
summons and you, sir, and the Commission have under

paragraph 6 the obligation to balance these issues.
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And so consequently, we have taken the view
that 1t’s the Commission’s responsibility and we will do
what we can to assist and we have to identify those issues.
In June, the issue was brought to us that, “Well, it’s all
very nice for you to say this, Mr. Callaghan, but I can’t
tell the irrelevant parts of your officer’s notes”. So our
officers since June have gone and redacted the irrelevant
parts which you spoke of.

THE COMMISSIONER: M~”hm.

MR. CALLAGHAN: They also took at that time
the liberty of identifying what they thought might be
promptly redacted and I know i1t’s caused no ends of
headaches for your counsel and your staff because one
officer might have viewed i1t differently than the other
officer and there hasn’t been a lot of specific guidelines
emanating to do that. But that’s something that has got to
be worked out at some point.

Our concern -- and 1t Is an iIssue because |1
mean, you know, you have the balancing of people. You
know, this Commission of Inquiry is important. The people
who come to the police have to have an ability to confide
but that’s something under section 6 1 understand you will
address at the time when it’s made public.

THE COMMISSIONER: M”hm.

MR. CALLAGHAN: And the only two comments |1
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have in that regard is one Is there must be a consistency
of application. We cannot have a situation that if you
report to the Cornwall Police Services, your name 1S
exposed even in the disclosure side but it’s not disclosed
on the OPP side. That to me is not acceptable, that it has
to be consistent and have consistency, which means there
has to be some specificity as to what we are doing.

I agree with the tenor of the submissions of
the OPP that whether it”’s now -- and 1 note the word in
paragraph 6 is disclosure, not evidence, and whether -- and
I understand that the Commission’s view is that the
undertaking addresses the balance iIn the disclosure issue
but -- that’s the balancing on the disclosure issue under
paragraph 6. It’s not on the introduction of the evidence
because it says “shall ensure that the disclosure of
evidence” and whether this is that stage or maybe -- 1
mean, these are Order in Council. Let’s face it. There’s
latitude here. It’s not an issue of determination. You’ve
got to decide whether disclosure means to these people here
and their counsel and their -- their clients or whether it
means to the public at large in the course of a hearing.
That’s something, 1 think, that had not been raised with
you and 1 think -- it’s not -- it doesn’t require
submissions. It requires your own thought, obviously, on

that issue.
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But then the balancing issue or the legal
requirements are things I think that we"re going to touch
on as we go through the issues that we have concerns with
and, you know, I want to say this straight up. It’s a
human endeavour. This Is a human endeavour but on the
other side you have individuals. You’ll hear from us that
we have individuals who may have come forward and never
wanted to be disclosed.

They didn’t want anyone to know that they
may have been victimized and they have asked that anonymity
be provided to them. Under many circumstances for whatever
reason their name never did come out In any proceeding,
whether in the context of a Stinchcombe disclosure we would
have disclosed i1t, it just never actually came to fruition.
That’s an issue that you’ll have to, I know -- you’ll have
to deal with and you’ve indicated previously it is a human
endeavour and you will deal with it. Whether you perceive
it has to be dealt with at this stage, again, 1 think this
IS up to the Commissioner with our submissions to make that
determination.

So 1 just wanted to say those opening
comments.

THE COMMISSIONER: M”hm.

MR. CALLAGHAN: And that it’s a big task. 1

will say that I don’t think these issues should be driven
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by economics or anything else, that these are important
issues. The work of the Commission iIs important but the
reputations and not just the reputations but in some cases
maybe the wellbeing of people is equally important and it
requires our sober reflection, all of us.

But In terms of the i1ssue at hand, and I
don’t know iIf there was anything else 1 meant to say as an
introductory comment but on police informants I agree. |1
think that -- at least for the Cornwall Police Service I
think redacting the other irrelevant information would have
addressed that. So we don’t have a concern. There iIs some
concern that others might express but that the police
informant definition might be broader than 1 have
interpreted but I think we can address that as we go along
in the numbers, subject -- iIn the numbers because there may
be a suggestion that informants who come forward who aren’t
police informants In the classic sense may be entitled to
that same protection. That i1s, as | say, someone comes
forward and says, “l don’t ever want to be brought into
this but 1 can tell you X, y and z regarding an incident to
me but, please, 1 don’t want to be involved”. That’s a
concern and that’s something that, you know, whether you --
again, it’s up to you to decide whether to address it now
or address it later.

The one thing I will say, though, in
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respecting address it now or address i1t later, later is
coming. Later is in two weeks. So i1t may be helpful to
get some guidelines because | know In some of our
investigations, that is the Cornwall Police Services, that
are anticipated to go first. That schedule may change.

THE COMMISSIONER: M”hm.

MR. CALLAGHAN: But | have officer issues in
that 1T there is going to be direction that we have to work
with your counsel to make sure clarity and 1 think your
staff would like clarity because, clearly, we weren’t
providing consistency on our side.

So with those comments 1’11 step back.

THE COMMISSIONER: Thank you.

Mr. Sherriff-Scott.

--- SUBMISSIONS BY/REPRESENTATIONS PAR MR. SHERRIFF-SCOTT:

MR. SHERRIFF-SCOTT: Mr. Commissioner, |
have no comments on 1A just insofar as what the Diocese has
done following our production. We have -- are producing on
separate discs highlighted versions of our productions.

THE COMMISSIONER: M”hm.

MR. SHERRIFF-SCOTT: | had a discussion with
your counsel last week and the issue of efficiency and cost
came up. So what we are doing is internally redacting on a
separate disc. So there will be a highlighted disc and

there will be an actually redacted disc so that your staff
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and whether or not a debate needs to ensue following that.

THE COMMISSIONER: M~”hm.

MR. SHERRIFF-SCOTT: On 1B, my comment is 1
don’t know what assurances of confidentiality if any are
given. None are under the CFSA with the exception of
immunity from civil suit for damages under section 72. So
I don’t see these people as any different from a witness as
indicated under paragraph number 7. 1 think the only
conceptual differences iIn terms of classes of people that I
am going to address are the question of victims and
suspects which are later on at which ---

THE COMMISSIONER: Yes, right. Wwell, 1
remember in my history here that | had to decide a case
under the CFSA on whether or not we were going to disclose
the name of the informant who reported to the CFSA. And
there was a heavy debate and there was case law. So in my
historical memory, it isn’t -- I don’t know that ---

MR. SHERRIFF-SCOTT: It’s not
straightforward.

THE COMMISSIONER: It’s not straightforward.

MR. SHERRIFF-SCOTT: I’m not aware of the
restriction. All 1 know of is section 72 on the immunity
from civil damage claims.

THE COMMISSIONER: Yes, there are cases and

INTERNATIONAL REPORTING INC.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PUBLIC HEARING 41 SUBMISSION
AUDIENCE PUBLIQUE (Sherriff-Scott)

there were cases that discussed speciftically people who
came forward under the CFSA.

So thank you.

MR. SHERRIFF-SCOTT: Okay, thank you.

THE COMMISSIONER: Thank you, Mr. Carroll.
---SUBMISSIONS BY/REPRESENTATIONS PAR MR. CARROLL:

MR. CARROLL: Good afternoon. 1°m not sure
iT you wish me to address you now or when we deal with No.

3 because 1 see 1A and 3 as the only matter that 1 wish to

address.

THE COMMISSIONER: The Commission.

MR. CARROLL: The other thing 1 should tell
you is that ---

THE COMMISSIONER: No.

MR. CARROLL: Do you want to hear from me at
3:007?

THE COMMISSIONER: Yes. Unless you have
something on 1A, specifically.

MR. CARROLL: | think 3 is subsumed in 1A,
so 1’11 deal with 1t when we get to 3.

THE COMMISSIONER: All right. Thank you.

Mr. Cipriano.

MR. CIPRIANO: | don’t have any comments on
Section 1.

THE COMMISSIONER: Thank you.
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Mr. Lee.

---SUBMISSIONS BY/REPRESENTATIONS PAR MR. LEE:

MR. LEE: | have to admit that I1°m waiting
to hear from Mr. Carroll on this a little bit; in terms of
what he has to say about police informants and witnesses
and whether or not there are some parallels there. My
understanding is that he’s going to -- when he discusses
No. 3 he”s going to make submissions to you about witnesses
that 1 think I can make my submissions on those at that
time.

As far as police informants go; I mean it
sounds like there’s not much point iIn discussing this at
this stage because i1t sounds like it”’s not going to become
an iIssue anyways.

My only concern and generally 1 think the
concern | have is that we do our best to redact only what
needs to be redacted. |If we can get away with just
redacting a name, we just redact the name. We don’t go
overboard. But 1 think that’s just kind of a general
comment and again when Mr. Carroll comes up, | expect that
may be something he addresses and 1’11 address it further
then.

As far as 1B being the CAS individuals, |
agree that 1 don’t see how these people are any different

than a witness iIn another context. 1 think that might be
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properly left for our discussion under No. 7 of the list;
which Is just witness names and the related information.

THE COMMISSIONER: Okay.

MR. LEE: My position is there is no special
privilege that should happen to the CAS ---

THE COMMISSIONER: That’s fine.

MR. LEE: A witness Is a witness and we can
discuss that at the same time.

THE COMMISSIONER: Thank you.

MR. LEE: Thank you.

THE COMMISSIONER: Mr. Manson.
---SUBMISSIONS BY/REPRESENTATIONS PAR MR. MANSON:

MR. MANSON: It’s almost 12:30, so I won’t
say anything generally about this disclosure. Just with
respect to 1A and B: confidential police informants, as I
understand that term and I know Mr. Carroll is going to
address this, but as I understand it, we agree, should not
be disclosed.

1B; we take the view that the names of
people and maybe even their status, who made referrals, is
relevant. It’s relevant not simply to show who made the
referrals but also to show who didn’t make referrals.

THE COMMISSIONER: M~”hm.

MR. MANSON: So all the duty to report

material under 1B, we think should be left unredacted.
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Thank you, Mr. Commissioner.

THE COMMISSIONER: All right.

MR. ENGELMANN: Mr. Commissioner, perhaps we
could take our noon break then.

THE COMMISSIONER: All right.

Did you have any further comments with
respect to 1A and B?

MR. ENGELMANN: No, | think it’s dealt with,
with respect to unrelated or irrelevant matters and 1 think
we’ve made our submissions.

THE COMMISSIONER: Thank you.

MR. ENGELMANN: When do you want us back?

THE COMMISSIONER: Two (2).

MR. ENGELMANN: Two o’clock (2:00).

MS. SACCOCCIO BRANNAN: Mr. Commissioner,
just very briefly with respect to 1A and 1B, 1 should have
introduced this earlier. The position of the Ontario
Provincial Police i1s that, on that issue -- because 1°m
going to deal with It on each issue, iIs that we’re talking
about disclosure to lawyers and clients and then at the end
of the day, disclosure to the public. We’re talking about
both cases, with respect to 1A. And 1°m going ---

THE COMMISSIONER: No. How can you take
that position? We’re not even -- to the public i1s a

different ---
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MS. SACCOCCIO BRANNAN: No. | understand
that. 1 understand that. But when we talk about the -- iIf
you want us only to address disclosure to lawyers and their
clients today, 1°m satisfied to do that.

THE COMMISSIONER: Yes. Oh, yes.

MS. SACCOCCIO BRANNAN: Fair enough.

THE COMMISSIONER: | don’t know, but I think
it’s a whole different ballgame when it comes to the
public.

MS. SACCOCCIO BRANNAN: | would agree with
you, sir. And of course, we don’t know because we don’t
yet know exactly what cases we’re going to be dealing with
except for the first number that have been provided to us.

THE COMMISSIONER: Unfortunately in that
context, the witness list is going to change as any inquiry
and so we just start off and we go with what we can. As
well, 1 think we should keep in mind that this may largely
be hypothetical iIn the sense that, from the amount of
disclosure that is disclosed, 1 would suspect a tiny bit of
that i1s going to be used in evidence. And when we get to
that point in evidence where it’s going to go to the
public, well, then we have to decide whether it will be in
camera or in public, but that’s a whole different ballgame.

MS. SACCOCCIO BRANNAN: I’m comforted by

your comments, Sir.
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THE COMMISSIONER: Well, I°m sorry that 1
didn’t make 1t plainer at the beginning.

MS. SACCOCCIO BRANNAN: Clearly that then
becomes the whole case-by-case issue ---

THE COMMISSIONER: Oh, absolutely.

MS. SACCOCCIO BRANNAN: --- that we’re going
to have to address.

THE COMMISSIONER: Absolutely. 1 hear Mr.
Callaghan was saying consistency in approach. Once we get
down to case-by-case, it will be a case-by-case thing and a
lot of things are going to change in each one of the case.
It will be unique. Well, on that, we can chew on that for
lunch.

MS. SACCOCCIO BRANNAN: Thank you.

THE COMMISSIONER: Thank you.

THE REGISTRAR: Order; all rise. A I’ordre;
veuillez vous lever. The hearing will reconvene at 2:00
p.m.
-—- Upon recessing at 12:33 p.m./

L”audience est suspendue a 12h33
-—- Upon resuming at 2:04 p.m./
L”audience est reprise a 14h04

THE REGISTRAR: This hearing of the Cornwall

Public Inquiry is now In session. Please be seated.

Veuillez vous asseoir.

INTERNATIONAL REPORTING INC.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PUBLIC HEARING 47
AUDIENCE PUBLIQUE

THE COMMISSIONER: Thank you.

Good afternoon, all.

MR. ENGELMANN: Good afternoon, Mr.
Commissioner.

I just wanted to confirm one thing. There
was some debate about whether something got marked and |
just wanted to make sure it was marked. There should be a
package of letters, starting with a letter —--

THE COMMISSIONER: Well, it was marked. We
gave it a number but I don’t know that we delivered the
goods, so to speak.

MR. ENGELMANN: All right.

It should have been starting with a letter
dated August 15, 2006, to all counsel from me. And then
there were a number of responses. It should just be a
package.

(SHORT PAUSE/PAUSE COURTE)

MR. ENGELMANN: Has that now been marked?
What is the number?

THE REGISTRAR: RI-D1. It is a package of
correspondence.

MR. ENGELMANN: And are the other exhibits
available on the screen? Could you just take a peek for a
moment?

THE COMMISSIONER: Hold it now. What did
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you say the correspondence was?

THE REGISTRAR: All of the correspondence
RI-D1.

THE COMMISSIONER: That’s right. Yes.

MR. ENGELMANN: | believe it should end with
a couple of letters from Mr. Sherriff-Scott.

Yes, all of the letters are there. Thank
you.

IT we could just go back then to the Exhibit
List for today. It was up just a moment ago.

(SHORT PAUSE/PAUSE COURTE)

MR. ENGELMANN: 1’11 just be a moment.

All right. Then Mr. Commissioner, we were
on RI-Al1 and I believe we were on the second i1tem;
investigations unrelated to the Commission’s mandate.

You, I think heard a little bit about this
but 1711 invite Ms. Saccoccio Brannan to come up and then
others who may have comments.

--- ISSUE NO. 2/POINT No. 2:
---SUBMISSIONS BY/REPRESENTATIONS PAR MS. SACCOCCIO
BRANNAN :

MS. SACCOCCIO BRANNAN: Mr. Commissioner,
with respect to Issue No. 2, iInvestigations unrelated to
the Commission’s mandate, 2A i1n particular, police

investigations unrelated to the mandate and an example
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given is homicide investigation. You’ll recall sir, on
June 27", we talked about the police officer’s notebooks
not being separate for Project Truth and containing other
investigations. 1It’s the position of the OPP, which I
believe your term back then was, “you got it”, on June 27%.
The position of the OPP that with respect to disclosure to
parties with standing and their counsel, iInvestigations
unrelated to Commission’s mandate should be fully redacted.

Mr. Chisholm will speak to B and C.

THE COMMISSIONER: Okay.

Mr. Chisholm.

---SUBMISSIONS BY/REPRESENTATIONS PAR MR. CHISHOLM:

MR. CHISHOLM: Good afternoon, Mr.
Commissioner.

With respect to items 2B and 2C; if the
process is such that, dealing with 2B, information
contained in the CAS files linked to matters not within the
Commission’s mandate. It sounds like we could follow the
process which we have been following whereby we’ve
submitted our comments to your Commission counsel and staff
indicating In our view the matter is not relevant and
therefore, if you disagree with us, we’ll have further
discussions with respect to redactions.

I don”t know that I need to say anymore

about 2B.
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THE COMMISSIONER: That has to do with the
ongoing disclosure. 1 take i1t, someone writes to you
saying we want a file on so and so. You give the file and
then -- you give the full file.

MR. CHISHOLM: Correct.

THE COMMISSIONER: Counsel goes through it
all and then you have a discussion.

MR. CHISHOLM: Right.

THE COMMISSIONER: Fine. Yes, I don’t see
any problem there.

MR. CHISHOLM: With respect to item 2C,
names of all family members and relatives of an alleged
victim of child maltreatment. Where those names appear in
documents that are relevant to the Commission’s mandate ---

THE COMMISSIONER: M~”hm.

MR. CHISHOLM: | would -- the Society would
take the position that the names of family members and
relatives should be redacted.

THE COMMISSIONER: M”hm.

MR. CHISHOLM: To the point where those
particular documents are going to be disclosed, that will
be the case in files relating to child sexual abuse. With
respect to the files where those names appear, that aren’t
relevant to the mandate of the Commission, we don’t get to

that step 1T there iIs a discussion between counsel, we’re
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all in agreement that those particular files are not
relevant to the Commission.

THE COMMISSIONER: Right, but let’s assume
there’s a file relevant to the Commission.

MR. CHISHOLM: Yes.

THE COMMISSIONER: Do you not think that the
name of the family members and relatives of an alleged
victim might well be relevant?

MR. CHISHOLM: Might well be relevant; yes,
Mr. Commissioner, but 1 suppose the -- let’s take the
example of a sibling to an alleged victim. 1t may well be
on a case-by-case basis, Mr. Commissioner, if the name of
the family member is someone alleged to have committed
abuse iIn relation to the child that name iIs quite relevant,
and in those circumstances, | would not expect to see a
proposal to redact that name.

THE COMMISSIONER: So what are you
suggesting then? First of all, all the relevant files,
well, they’re gone under B.

MR. CHISHOLM: Right. Correct.

THE COMMISSIONER: Okay.

MR. CHISHOLM: Mr. Engelmann advises that
this may well go under another category.

THE COMMISSIONER: | don’t know, but I’m

just talking to you know. What I°m saying is that 1 had a
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case once where -- twins, okay -- were sexually abused by
the same person and the twins never knew about each other.
You know. So ---

MR. CHISHOLM: That the sibling was
suffering abuse at the hands of ---

THE COMMISSIONER: --- the same abuser.

MR. CHISHOLM: M7hm.

THE COMMISSIONER: You know, so if we don’t
know the names, how are people going to be able to make
those connections?

MR. CHISHOLM: Well, 1 suppose Mr.
Commissioner, your staff and investigators have the names.
IT there 1s a connection to be drawn, they would be free to
make that inquiry or conduct an investigation along those
lines.

THE COMMISSIONER: M”hm. But we’re talking

about disclosure here.

MR. CHISHOLM: Oh, I understand Mr.
Commissioner.

THE COMMISSIONER: All right.

So let’s assume for a minute and I know that
the Commission staff, lawyers are excellent -- most
excellent, if 1 can use that expression -- but maybe Mr.
Manson is sitting there and they overlook something. |If he

sees the name and i1t’s just crystal clear. Oh my God, look
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at this. And maybe there’s a connection that he’ll see
that we won’t see.

MR. CHISHOLM: | would go back to my earlier
-— my submissions that I made before lunch about the --
about Mr. Manson beilng in possession of that name to begin
with. That’s a valid point for Mr. Manson’s camp, Mr.
Commissioner.

THE COMMISSIONER: Okay. But, you see,
we’re talking about redaction.

MR. CHISHOLM: Correct.

THE COMMISSIONER: And you’re telling me you
want the name of all family members and relatives of an
alleged victim of child maltreatment to be redacted?

MR. CHISHOLM: Correct.

THE COMMISSIONER: Point final. That’s it.
Right off the bat, it’s gone. And I°m saying well, wait a
minute here. Are you saying now that what we’ll do is
we’re not going to redact those names; we’re going to leave
it up to Commission counsel and you to review and if they
are of the view that i1t should be redacted, that ---

MR. CHISHOLM: Well ---

THE COMMISSIONER: What happens to the other
side, the other people who are saying, “Wait a minute;
maybe 1 want to see 1t”’? Are we going to have to argue

this every time?
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MR. CHISHOLM: | hope not, Mr. Commissioner.

But the process that we’ve been following,
we’ve been putting forth our proposed redactions ---

THE COMMISSIONER: M>hm.

MR. CHISHOLM: --- putting those to your
staff and counsel.

THE COMMISSIONER: M”hm.

MR. CHISHOLM: And I don”’t know that 1°ve
heard much in the way of disagreement from your staff.

Now, in fairness, they’ve had an awful lot of material to
go through. They may not be at the point of raising
disagreements.

THE COMMISSIONER: Well, no, but what you’re
suggesting is a different process. Right now we’re talking
about total redaction. You want -- here it says 1’ve got
to consider total redaction of the name of all family
members and relatives of an alleged victim of child
maltreatment.

Well, 1f the argument is, “No, that’s not
what we really want. We’re content with the arrangement,
that you give the material to Commission counsel, and given
the fact that they’re the ones who asked you about that
specific file, because that’s where we’re at now, they will
be reviewing it to find out If there’s anything in there

they need for our purposes and then you people have a
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discussion and decide which part is not -- is to be
redacted.

MR. CHISHOLM: Well, generally, whenever we
hand over a CD with proposed redactions, we have what we
believe to be appropriate redactions.

THE COMMISSIONER: True.

MR. CHISHOLM: But, of course, your staff
have the unredacted material.

THE COMMISSIONER: Right.

MR. CHISHOLM: | don’t know that the process
that we have been following with respect to what we have
been 1dentifying as proposed redactions would differ from
what”s contained in 2(c).

THE COMMISSIONER: Well, 1 don’t know; maybe
it’s the lunchtime letdown here, but if 1 order this ---

MR. CHISHOLM: Yes.

THE COMMISSIONER: --- then it’s done. So
Commission counsel cannot unredact without coming to me,
and I don’t want to have to do that. So I don’t see any
problems with what you’re doing now iIf Commission counsel
is content with that, especially that with respect to the
Children’s Aid Society, we’re finished with the bulk of
disclosure and it’s cases now that are being identified by
Commission counsel.

MR. CHISHOLM: Correct.
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THE COMMISSIONER: And so therefore there’s
a speciftic purpose for calling 1t up, bringing i1t in and
going through that.

So 1 would suggest, subject to whatever else
I hear today, that you continue with that but that it’s not
a carte blanche to redact all of those things.

MR. CHISHOLM: And at the end of the day,
Mr. Commissioner, all my client and I can do is put forth
proposals for redaction and ---

THE COMMISSIONER: Okay.

MR. CHISHOLM: But that’s what we’ll
continue to do, Mr. Commissioner.

THE COMMISSIONER: What are you going to
continue to do?

MR. CHISHOLM: The proposal that we’ve --
setting out our proposals.

THE COMMISSIONER: But what you’re going to
do 1s give a completely unredacted thing to Commission
counsel.

MR. CHISHOLM: Yes.

THE COMMISSIONER: Counsel is going to
review, look at your suggested redactions, determine, Ffirst
of all, what’s relevant, get rid of all of that, number
one.

MR. CHISHOLM: Well, I suppose, backing up a
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step, whenever we’re giving our proposed redactions, our
first comment deals with relevancy in terms of —--

THE COMMISSIONER: Absolutely.

So you’ve got -- it should apply to
everybody. If you’re about to disclose something, you do
your fTirst check for relevance. So you limit 1t down.
Counsel will look at 1t and say, “Okay. This is what we
need.” All right. Now, what In there needs to be
redacted? And if you come up and say, “Well, what about
the family members?” |If Mr. Engelmann and his team looks
it over and you come to some agreement, there it is.

IT you don’t come to an agreement ---

MR. CHISHOLM: And we haven’t had a
disagreement, with respect, at this point. It’s a process,
from my perspective, | believe it’s working well. Mr.
Engelmann and your staff can make comments to that, but 1
believe it’s a process that is working.

But the Society’s position iIs that it’s
important to -- the sensitive nature of this information
warrants the protection of these, what 1 will refer to as
non-involved family members.

THE COMMISSIONER: And if they’re non-
involved, they’ll be irrelevant.

MR. CHISHOLM: 1| suppose, Mr. Commissioner,

but 1n terms of chopping up a file In so many pieces, It’s
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easy to say a file, an adult file in the Society is
irrelevant to an incident, an allegation of child sexual
abuse.

What becomes more problematic is when you
have the portion of the file relating to child sexual abuse
and within that portion of the file, i1t’s hard to chop up
documents at this point and say that portion is not
relevant. You get to the point where you can’t simply say
it’s irrelevant because clearly it is.

THE COMMISSIONER: M”hm.

MR. CHISHOLM: But then the redaction issues
arise.

THE COMMISSIONER: M’hm. Okay. So what I
take i1t then i1s you’re not going to be surprised if I don’t
order that carte blanche, all the names of family members
and relatives of an alleged victim of child maltreatment is
to be redacted?

MR. CHISHOLM: | suppose a carte blanche
order, there can always be exceptions to the rule, Mr.
Commissioner. So | could see the logic in -- 1 understand
you don’t want to bind the Commission to a single process
that may not fit all circumstances. | can understand that,
but again, our rationale in requesting redaction relates to
the protection of some matters that are quite personal to

the family members of those who may not be otherwise
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involved.

Thank you, Mr. Commissioner.

MR. ENGELMANN: |If I could just speak to
this issue very briefly, Mr. Commissioner?

THE COMMISSIONER: M”hm.

MR. ENGELMANN: | just wanted to say, with
respect to 2A and 2B, police forces and the CAS have been
helpful in 1dentifying to us material that they believe is
unrelated, whether we’re dealing with police officers’
notes, and obviously that assistance is vital for our
ability to understand what might be unrelated and also the
CAS.

We have not had disagreements yet, | don’t
think, on any of this, and I hope we won”t. There iIs some
bulk disclosure still with the CAS to work through, but Mr.
Chisholm and his client have attended at our offices on
many occasions and we always welcome them, and we’ve had
some fruitful discussions about these issues and 1 think we
can continue to.

I think 2C, 1T 1 can —- if we’re talking
about names of people who are iIn documents which are
otherwise related or relevant to this inquiry, it might
really fall under 6, but 1 share the concern and the
comment that a hard and fast rule -- 1 think what we’re

really looking at is the Commission’s obligation to
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disclose relevant evidence, and that’s all we’re trying to
do here, certainly not trying to disclose information that
is otherwise irrelevant to the inquiry.

There may be other counsel who may wish to
comment on this issue.

THE COMMISSIONER: Item number 2.

Yes, Mr. Callaghan.

--- SUBM