
 
 

REASONS IN RESPECT OF AN APPLICATION FOR 
CONFIDENTIALITY RELATING TO THE IDENTITY OF THE 

MOVING PARTY 
 
 
BACKGROUND  
 
The Episcopal Corporation of the Diocese of Alexandria-Cornwall (the 
“Diocese”) brought a motion for the issuance of certain confidentiality 
measures in respect of the upcoming testimony of Mr. Claude 
Marleau.   
 
It is anticipated that during the course of his evidence, Mr. Marleau 
will allege that a number of individuals abused him when he was a 
young person. One of these individuals is an employee of the 
Diocese who was charged and acquitted in relation to the allegations 
made by Mr. Marleau.  Counsel for the Diocese explained that he is 
representing all active employees of the Diocese, except those who 
were convicted of criminal offences.  The Diocese has thus brought 
this motion on behalf of this individual employee, who I will refer to as 
the “Moving Party” from this point onwards. 
 
In its Notice of Motion, the Diocese outlined the relief it was seeking. 
Its first request was an Order pursuant to Rule 39 of the Rules of 
Practice and Procedure (the “Rules”) of the Cornwall Public Inquiry 
(the “Inquiry”) requiring that the motion be heard in camera. 
 
As interim relief, the Diocese made the following requests: 
 

o An interim Order pursuant to Rule 39 that the Moving Party’s 
name, identity, or any information tending to identify him arising 
out of this motion or any document be kept confidential pending 
the disposition of the motion.   

 
o In the alternative, an interim Order pursuant to Rule 39 that the 

Moving Party be identified only by way of a moniker pending 
the disposition of this motion and that any other information 
tending to identify him be kept confidential. 
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o In the alternative, an interim Order pursuant to Rule 39 of the 

Inquiry’s Rules of Practice and Procedure banning the 
publication of the Moving Party’s name or any information 
tending to identify him in the context of this motion. 

 
o An interim Order that such steps be taken during the hearing of 

this motion so as to eliminate any prejudice to the outcome 
thereof including, without limitation, proceeding in the absence 
of the webcast or any other form of publication. 

 
o Such further and other interim relief as may be necessary so as 

not to prejudice the main relief sought by the Applicant. 
 

Following brief oral submissions by those participating in the motion, I 
decided that the motion should be heard in camera.  I indicated that 
given that the affidavits filed on the motion would have to be 
reviewed, and submissions would have to be made, it would be 
important to have the matter held in camera so that those 
participating on the motion could be free to express and to 
demonstrate their cases as cogently and directly as possible. 
 

On the substantive motion, the Diocese sought the following relief: 
 

o An order that the Moving Party’s name, identity or any other 
information tending to identify him be determined to be 
irrelevant to the mandate of the Inquiry and as such, that his 
name, identity or any information tending to identify him be 
marked and kept confidential during the testimony of Mr. 
Marleau and at all other times.  As well, that his name be 
redacted from any document(s) in which it may appear and 
any Exhibit filed during the proceeding. 

 
o In the alternative, the Diocese requested an Order pursuant 

to Rule 39 of the Inquiry’s Rules banning the publication of 
the Moving Party’s name, identity or any information tending 
to identify him. 

 
o In the event that the requests for relief were denied, an 

interim Order that the requests be granted on a temporary 
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basis pending the outcome of an Application for Judicial 
Review of the decision. 

 
I heard the Diocese’s motion on November 27, 2006.  Counsel for the 
following Parties opposed the motion and made submissions: the 
Citizens for Community Renewal (the “CCR”), the Victims Group, and 
the Cornwall Police Services Board and the Cornwall Community 
Police Service (the “CPS”).  I also heard submissions from counsel 
for the CBC. 
 
On November 27th, 2006, after hearing the in camera oral 
submissions, I dismissed the motion of the Diocese, and indicated 
that my reasons for doing so would follow on November 28th, 2006.  
These are my reasons. 
 
Before reviewing my reasons, however, I should note that on 
November 27th, 2006, upon indicating that I would be dismissing the 
motion of the Diocese with reasons to follow, counsel for the Diocese 
advised that it would be seeking a judicial review and a stay of my 
decision pending the outcome of the judicial review.   In its Notice of 
Motion, the Diocese alerted the Commission to the fact that it may 
seek a judicial review if the requested relief was not granted.  
 
Counsel were invited to make submissions with respect to the 
Diocese’s request for an interim Order that its requests be granted on 
a temporary basis pending the outcome of an Application for Judicial 
Review.  Parties chose not to make submissions on this issue. 
Accordingly, I draw no conclusions on this issue.  However, given that 
the evidence of Mr. Marleau was scheduled to proceed immediately 
and finish this week, I granted a temporary publication ban on the 
identity of the Moving Party.  I am of the view that a temporary 
publication ban is fair and reasonable in the circumstances to 
preserve the confidentiality of the Moving Party while the Diocese 
takes those steps it believes are necessary.   The temporary 
publication ban will remain in place until Thursday, November 30, 
2006 at 5:00 p.m., or such earlier time as the Divisional Court may 
rule on the Diocese’s anticipated stay request.   
 
Practically speaking, the temporary publication ban means that the 
webcast and cable feed (“COGECO”) will be shut off during any 
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portion of the evidence that identifies or tends to identify the Moving 
Party.  Furthermore, his name or information tending to identify him 
cannot be published at this time.  If the Diocese does not apply for a 
stay from the Divisional Court, or if the Divisional Court does not 
grant the stay, the ban will expire on the time and date that I have 
indicated.   
 
ANALYSIS 
 
The following are my reasons for dismissing the substantive motion of 
the Moving Party. 
 
On November 17, 2006, I rendered a decision in respect of a motion brought by Father Charles MacDonald.  
Father MacDonald’s motion was a request for the issuance of a publication ban on his identity in relation to 
the upcoming testimony of Mr. John MacDonald, and for the issuance of a publication ban on the details of 
the alleged abuse against him.     
 
With respect to a ban on the details of the alleged abuse, I held that a request of that nature was premature.  
I dismissed his request for a publication ban on his identity.  In that decision, I indicated that a request for a 
publication ban must be dealt with within the Dagenais/Mentuck framework.   This requires the Moving 
Party to establish, inter alia, that the ban is necessary to prevent a serious risk to the administration of justice 
or to an important interest, because reasonable alternative measures will not prevent that risk.  
 
In his oral submissions, counsel for the Diocese combined his 
arguments on the request that the Moving Party’s name be found to 
be irrelevant to the mandate of the Inquiry with his request for a 
publication ban. 
 
I am of the view that the same legal principles argued in the MacDonald motion apply to the present motion.  
This was recognized by those participating in the motion who, in the main, reviewed the same 
cases and principles, and acknowledged that the Dagenais/Mentuck 
test governs. 
 
I should note that counsel for the CCR, in his oral submissions, 
reviewed my decision on the MacDonald motion.  He argued that 
there are substantial similarities between the present motion and that 
of Father MacDonald, and that many of the matters at issue have 
also been addressed in the MacDonald motion.  He further suggested 
that, in many respects, I could simply replace the name of Father 
MacDonald with that of the Moving Party and the decision and 
conclusion could stand as in relation to the Moving Party.  While I do 
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accept some of his submissions on this point, I am required to 
consider each motion on its own specific facts.  Thus, while the same 
or similar legal principles may apply, I am cognizant of the fact that I 
must examine each motion on a case-by-case basis upon a thorough 
review of the factual context that is presented. 
 
I have reviewed the Affidavits filed by the parties and the written and 
oral submissions of counsel to understand the factual context of this 
motion.   
 
Relevance of the Moving Party’s Name to the Mandate 
 
Counsel for the Diocese argued that the identity of the Moving Party 
is not relevant to the mandate of the Inquiry.  While I indicated a 
moment ago that counsel for the Moving Party combined his 
arguments as to relevance and a publication ban, I am of the view 
that it is useful to first address the question of relevance.  As I have 
previously expressed, there is some overlap between the issue of 
relevance and the Dagenais/Mentuck test.  Relevance is a factor to 
take into account in the second branch of that test.  
 
In looking at relevance, I must examine the factual context 
surrounding the circumstances of the Moving Party.  In a combination 
of his oral and written submissions, counsel for the Diocese, in the 
main, attempted to differentiate the factual context surrounding the 
Moving Party from that of Father MacDonald.   
 
In oral submissions, counsel for the Diocese began by summarizing 
the contents of the Landry Affidavit.   This affidavit sets out a number 
of documents that Commission Counsel and the Parties have 
indicated that they may put to Mr. Marleau during the course of his 
examination.  A number of the listed documents are said to outline 
allegations by Mr. Marleau against the Moving Party.  These 
documents include, but are not limited to, statements by Mr. Marleau 
to the OPP, Will States by OPP officers regarding Mr. Marleau’s 
allegations, and a Crown synopsis of the allegations against the 
Moving Party, to name but a few.   
 
Counsel for the Diocese submitted that the Moving Party never had 
any direct interaction with Ontario public institutions, such as the 
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OPP, as his charges and prosecution took place out of province.  
Whether or not he had any direct contact with the OPP by way of 
interview, it is clear that allegations were made by Mr. Marleau to the 
OPP, placing the OPP in the factual matrix involving the Moving 
Party. 
 
In my view, the documents contained in Ms. Landry’s Affidavit 
actually weaken the Moving Party’s argument that his name is not 
relevant to the mandate of the Inquiry.  A number of these documents 
are said to allege that there is a connected group of persons carrying 
out sexual offences, and that by implication, these persons include 
the Moving Party.   As counsel for the CCR indicated, Mr. Marleau 
will likely indicate that he was abused by a sequence of individuals, 
all of whom knew each other.  It is important to look at that allegation 
and the Moving Party’s name is relevant when examining the 
interconnectedness of persons, particularly given the allegations of 
conspiracy that surround the facts giving rise to this Inquiry.   
 
The Canto Affidavit filed in support of the submissions of the CCR, 
and the submissions of the CCR, further support the relevance of the 
Moving Party’s identity to the mandate of the Inquiry.  It would appear 
that the institutional responses of the OPP, the Diocese, the CAS, 
and possibly the Attorney General in relation to the allegations 
against the Moving Party may all need to be examined.  Issues 
surrounding the investigation, relationships between the Moving Party 
and other employees of the Diocese, including the former Bishop, 
and between institutions are relevant, and the Moving Party’s name is 
useful in carrying out such examinations. By way of example, as I understand the 
facts put forward on the motion, the Diocese supported the Moving Party throughout the allegations against 
him and did not follow its protocol dealing with alleged abuse by clergy.  Given that a number of priests were 
charged, in my view, there is some significance to his identification. 
 
Based on the foregoing, it is my view that the name of the Moving 
Party is relevant to this Inquiry.  In addition to what I have expressed 
already on this issue, as I have said previously, openness is particularly important in the context 
of this Inquiry. 
 
Dagenais/Mentuck Test 
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As I have stated in several rulings on confidentiality motions, the 
Moving Party must satisfy the two-part Dagenais/Mentuck test.  I will 
outline it once again: 
 

A publication ban or other discretionary order that limits 
freedom of expression and freedom of the press in relation to 
legal proceedings should be ordered only when: 
 

a) such an order is necessary to prevent a serious risk to 
the proper administration of justice, or to an important 
interest, because reasonably alternative measures will not 
prevent the risk; 

 
b) the salutary effects of the order outweigh the 
deleterious effects on the rights and interests of the 
parties and the public, including the effects on the right to 
free expression, the right of the accused to a fair and 
public trial, and the efficacy of the administration of 
justice. 

 
During the course of his argument, counsel for the Diocese referred 
to a number of other cases.  I have previously addressed many of 
these decisions in my ruling on the Father MacDonald motion, and 
am of the view that the same analysis is applicable here, taking into 
account the circumstances of this particular motion. Given the 
urgency in releasing the reasons on this motion, I adopt the 
comments that I made on the following cases:  Nova Scotia (Attorney 
General) v. MacIntyre, [1982] 1 S.C.R. 175; Vickery v. Nova Scotia Supreme 
Court (Prothonotary), [1991] S.C.R. 671; and R. v. Morin, (1997) 32 O.R. (3d) 265 
(Ontario Court of Appeal).   I was also referred to other decisions dealing with the effect of an acquittal and 
for the reasons set out later herein do not feel it necessary to address them. 
 
Having reviewed the legal arguments and principles presented, which 
I have noted are similar to those in the motion of Father MacDonald, 
and the factual circumstances of the Moving Party herein, I find that 
the Moving Party has not met either test he is required to meet.   
 
A publication ban is not required because there is no serious risk to 
the proper administration of justice or to an important interest.  As I 
have noted in the MacDonald ruling, the presumption of innocence 
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and the protection of the innocent are important interests that should be taken into 
consideration in the first branch of the Dagenais/Mentuck test. It does not follow, however, that 
either will supersede the principle of an open hearing in all cases. This will depend on the circumstances and 
each case should be assessed on a case-by-case basis. 
 
Affidavit evidence on the motion indicates the following: the Moving 
Party was employed by the Diocese, has longstanding roots in the 
community and continues to reside here, has maintained his 
innocence, is linked to offenders and alleged offenders, had 
interactions with the Bishop as a result of the allegations against him, 
and was investigated by the OPP, and was the subject of some 
media attention, both before during and after his trial. 
 
The factual circumstances of the Moving Party has both similarities and differences to that of Father 
MacDonald.  While the Moving Party has not had as much publicity as Father MacDonald and is not a 
central figure in the situation giving rise to this Inquiry, the effects of the publicity, the loss of vocation, loss of 
dignity, expenses and limitation of movement were greater for Father MacDonald than the Moving Party.  
Although in the case of the Moving Party the publicity was not as great, it was publicity nonetheless and thus 
the case of the Moving Party is different from that of many authorities cited where the individual in question 
had otherwise not been the subject of public scrutiny.   
 
With respect to medical evidence in support of the detrimental effect of publication on the Moving Party, only 
speculative evidence was provided.  As in the Father MacDonald motion, this evidence is not sufficient. 
 
The Moving Party is represented by competent counsel.  His counsel may object to the introduction of 
allegations of the abuse on the basis of relevance, ask for publication bans and/or editing on aspects or specifics 
of allegations that are not required in examining the institutional response to the allegations.  These 
safeguards are reasonable alternatives that will prevent serious risk to the proper administration of justice or 
other important interests. 
 
Furthermore, during the course of Mr. Marleau’s evidence, Commission counsel will most certainly ensure 
that the evidence of the Moving Party’s acquittal comes out. Evidence on the motion has indicated that the 
Moving Party had the support of his parish and the Diocese while the charges against him were pending.  
Now that the allegations against him have been resolved and he has been acquitted, I am of the view, that one 
cannot presume that the public, equipped with the reminders of the Moving Party’s acquittal, will jump to any 
unfair or unfounded allegations about the Moving Party. 
 
There was some discussion with respect to the difference between a stay and an acquittal.  I briefly addressed 
this issue in the Father MacDonald motion and will not revisit that point but to say that the Moving Party 
was acquitted.  In any event, this Inquiry is not about him nor is it about his guilt or innocence, but is about 
institutional responses.  The criminal allegations against the Moving Party will not and cannot be re-tried. 
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The second part of the test is a balancing act and I am not convinced on the basis of the legal and factual 
arguments presented that the salutary effects of a publication ban outweigh the deleterious effects on the 
parties and the public. I have noted in previous rulings the importance of openness in public inquiries and for 
this one in particular.   
 

Given the forgoing, I am of the view that the Moving Party does not 
satisfy either branch of the Dagenais/Mentuck test, and therefore, no 
publication ban should issue with respect to his identity.   
 
CONCLUSION 
 
The focus of this Inquiry is the institutional response to allegations of 
historical abuse made against a number of individuals. Mr. Marleau 
made allegations against the Moving Party and others.  The 
allegations against the Moving Party resulted in criminal charges and 
a prosecution.  He was acquitted of the charges against him. I will not 
and cannot try or re-try the allegations that were made against him, 
nor will I make findings of criminal or civil responsibility.   
 
Counsel for the Diocese expressed concern with respect to the pairing of the Moving Party’s name and 
allegations against him made by Mr. Marleau.   As I have indicated, any evidence on the 
allegations should be limited to what is relevant to the mandate of the 
Commission, which is the institutional response of public institutions. 
The issue of public prejudice of any specific allegation of abuse 
should be addressed if and when such evidence is adduced.   
 
Accordingly, I dismiss the Motion.   
 
Dated this 28th day of November, 2006 
 
 
 
G. Normand Glaude 
Commissioner 
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